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Statute  op  Articuli  Cleri  —  Sheriffs  to  be  Nominated  by  the 
Judges — Statute  op  Gavelet — Op  Levying  Fines — The  Stat- 
ute   PRiEROGATIVA    EeGIS  —  Op    HOMAGE   AND    FEALTY —  STATUTA 

Inoerti  Temporis —  Possessio  Fratris,  etc. — Gifts  in  Tail — 
Of  Writs  of  Formedon  —  Other  Seal  Writs  —  Writs  of  Con- 
spiracy and  Deceit  —  Action  of  Debt  —  Detinue  de  Rationabili 
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THE  reign  of  this  king  does  not  make  so  inconsiderable 
a  figure  in  our  juridical  as  in  our  civil  history.  Not- 
withstanding the  weakness  of  the  executive  power,  the 
judicial  establishment  of  our  forefathers,  and  the  reforma- 
tion made  therein  by  Edward  I.,  continued  unsbaken.  In 
some  points  this  reign  has  an  advantage  over  all  the 
former,  when  viewed  by  a  modern  lawyer ;  for  the  earliest 
report  of  cases  adjudged  in  court  is  the  Year-Book  of  this 
king.  This  opens  in  a  new  source  of  information,  which 
will  enable  us  to  pursue  our  inquiries  concerning  the 
progress  of  legal  knowledge  and  improvement  with  more 
certainty  and  effect. 

We  shall  divide  the  matter  of  this  reign  into  such  as 
is  furnished  by  statutes,  and  such  as  may  be  collected 
from  the  decisions  of  courts;  and  shall  begin  with  the 
former. 

The  first  statute  in  this  reign  is  the  statutum.de  militibus, 
which  is  said  to  be  not  probably  a  legislative  act,  but  a 
writ  granted  by  the  king  in  time  of  parliament,  and 
entered,  by  his  direction,  on  the  record  ;  from  which  cir- 
cumstance this,  like  many  other  similar  instruments,  is 
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said  to  have  acquired  the  name  of  a  statute.1  In  addition 
to  the  burdens  of  tenure,  which  have  been  frequently 
mentioned,  there  was  one,  which  from  the  alteration  of 
times  and  circumstances  was  becoming  very  grievous.  It 
was  held  as  a  consequence  of  the  military  system,  that 
every*one  possessed  of  a  fcedum  militare,  should  suscipere 
arma  militaria,  that  is,  take  upon  him  the  order  of  knight- 
hood, or  what  was  more  desirable  to  those  who  exacted 
this  casualty,  pay  a  line  in  lieu  of  it. 

We  have  not  yet  met  with  any  regulation  for  ascertain- 
ing what  should  be  the  parcel  of  land  to  constitute  a 
knight's  fee  ;  and  probably  it  had  been  various  at  different 
times,  depending  upon  the  pleasure  of  the  crown  and  the 
compliance  of  the  people.  As  this  was  the  measure  for  a 
particular  mode  of  raising  money,  it  was  material  that  it 
should  be  defined  with  certainty.  On  the  occasion  of  a 
new  levy,  it  was  now  thought  convenient  that  directions 
should  be  given  for  the  government  of  the  king's  officers 
in  collecting  this  revenue,  as  was  done  by  this  writ ;  in 
which  the  king  granted,  in  the  first  place,  a  respite  to  all 
those  who  ought,  but  had  omitted  to  become  knights, 
and  were  then  distrained  ad  arma  militaria  suscipienda. 
Further,  it  directed,  that  if  any  complained  in  the  chan- 
cery that  he  was  distrained,  and  had  not  land  to  the  value 
of  twenty  pounds,2  in  fee,  or  for  term  of  his  life,  arid  was 
ready  to  verify  that  by  the  country,  then  some  discreet 
and  lawful  knights  of  the  county  should  be  written  to,  in 
order  to  make  inquisition  of  the  matter;  and  if  they 
found  it  to  be  so,  he  was  to  have  redress,  and  the  distress 
was  to  cease.  Again,  where  a  person  was  impleaded  for 
the  whole,  or  for  such  a  part  of  his  land,  that  the  re- 
mainder was  not  of  the  value  of  £20,  and  he  would  verify 
the  fact,  then  also  the  distress  should  cease  till  that  plea 
was  determined.  Again,  where  a  person  was  bound  in 
certain  debts  stalled  in  the  exchequer,  at  a  certain  sum  to 
be  received  thereof  annually,  and  the  remainder  of  his 
land  was  not  worth  £20  per  annum,  the  distress  was  to 
cease  till  the  debt  was  paid.  None  was  to  be  distrained 
ad  arma  militaria  suscipienda,  till  the  age  of  twenty-one ; 
nor  any  on  account  of  land  which  he  held  in  manors  of 

1  2  Inst.,  593.     Vide  vol.  i.,  c.  ii.,  and  vol.  ii.,  o.  viii. 

2  Vide  vol.  ii.,  c.  ix.    This  was  the  value  by  which  persons  were  then  sum- 
moned to  attend  the  king  in  his  foreign  war. 
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the  ancient  demesne  of  the  crown,  as  a  sokeman ;  consid- 
ering that  those  lands  must  pay  a  tallage,  when  the  king's 
lands  were  tallaged. 

With  respect  to  those  who  held  land  in  socage  of  other 
manors,  and  who  performed  no  servitium  forinsecum,1  the 
rolls  of  chancery  in  the  times  of  the  king's  predecessors 
were  to  be  searched,  and  it  was  to  be  ordered  accord- 
ing to  the  former  custom :  the  same  of  clerks  in  holy 
orders  holding  any  lay  fee,  who  would,  if  laymen,  be 
liable  to  become  knights.  No  one  was  to  be  distrained 
for  his  burgages,  though  they  were  of  the  value  of  twenty 
pounds  or  more.  Those  who  ought  to  become  knights, 
and  who  had  had  their  land  only  a  short  time ;  those  who 
were  extremely  old,  or  had  any  infirmity  in  their  limbs ; 
or  alleged  that  they  had  some  incurable  disease,  or  the 
impediment  of  children,  or  law-suits,  or  other  necessary 
excuses  ;  such  persons  were  to  appear  before  two  commis- 
sioners appointed,  and  make  fine  before  them  ;  and  these 
commissioners  were  to  take  discretionary  fines  from  such 
disabled  persons,  by  way  of  composition.  Thus  was  pro- 
vision made  for  the  due  payment  of  one  of  those  casualties, 
which  was  supported  under  pretence  of  defending  the 
realm,  while  the  extreme  rigour  of  these  exactions  was 
somewhat  abated. 

There  is  another  act  of  the  same  year,  called  statutum  de 
frangentibus  prisonam.    It  appears  by  our  old    stetnte 
law,2  that  a  prisoner,  for  whatever  cause,  break-  /n^ttuni 
ing  out  of  the  king's  prison,  was  esteemed   pns """ "" 
guilty  of  felony.3    In  the  23d  of  Edward  I.  an  act  was 
passed  in  the  very  words  of  this  we  are  now  going  to 
speak  of,  making  some  alteration  therein.     That  act  is 
not  in  our  printed  books ;  and  this  of  1  Edw.  II.  probably 
was  nothing  more  than  a  recital  and  affirmation  of  the 
former,4  but  has  had  the  success  to  reach  posterity,  and 
render  the  former  unnecessary,  and,  therefore,  forgotten. 
This  act  ordained^  that  none  from  thenceforth,  who  broke 
prison,  should  have  judgment  of  life  and  limb  for  break- 
ing prison  only,  unless  the  cause  for  which  he  was  taken 

1  Vide  vol.  ii.,  c.  v. 
'Ibid.,  c.  ix. 

3  A  provision  was  made  in  the  last  reign,  to  restrain  the  too  hasty  punish- 
ment of  gaolers  for  escapes  of  felons.     Vide  vol.  ii.,  c.  ix. 

4  2  Inst.,  589. 
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and  imprisoned  required  such  a  judgment,  if  he  was  law- 
fully convicted  thereof. 

In  the  second  year  of  this  king  there  is  a  public  instru- 
ment for  the  purpose  of  enforcing  the  statute  of  Articuli 
super  Chartas;  and  in  the  following  year  another,  entitled, 
Litem  patentes  super  prisis  bonorum  cleri,  for  observing  a 
statute  made  in  the  last  reign,  in  protection  of  religious 
societies,  and  ecclesiastical  men,  against  the  taking  of 
their  goods  without  their  consent/  In  the  7th  year  of 
the  king  there  are  two  acts  entitled,  one,  Ne  quis  occasio- 
netur  pro  reditu;  the  other,  Pro  captione  et  morte  Petri  de  Gav- 
eston;  after  which,  in  the  9th  year,  is  the  famous  statute 
made  at  Lincoln  called  Articuli  cleri. 

This  act  was  to  adjust  some  of  those  ecclesiastical 
statute  of  claims  of  cognizance  which  have  been  so  often 
Artiadi  den.  mentioned  {a).  We  have  seen  what  had  been 
attempted  by  the  clergy,  in  the  last  and  the  preceding 
reigns,  towards  confirming  their  ancient  claims  of  judica- 
ture ;  and  the  manner  in  which  the  legislature  pleased  to 
interpose,  in  order,  if  possible,  to  make  some  adjustment 
or  compromise  in  a  matter  of  so  much  concern,  both  to  the 
spiritual  and  temporal  polity.2  Thus  did  this  dispute  rest 
till  the  present  parliament,  when  "Walter  Reynolds,  Arch- 
bishop of  Canterbury,  a  person  in  great  esteem  with  the 
king,  preferred  in  the  name  of  himself  and  the  clergy, 
the  following  sixteen  articles,  and  received  by  authority 
of  parliament  answers  seriatim  to  every  one  of  them. 

The  first  four  articles  were  these:  That  laymen  pur- 
chased prohibitions  generally  upon  tithes,  obventions,  ob- 
lations,  mortuaries  (6),   redemption  of  penance,  violent 

(a)  Some  portion  of  the  ecclesiastical  law  became  by  use  and  adoption  in- 
corporated with  the  common  law.  Thus,  the  Fourth  Council  of  Lateran  en- 
acted this  canon,  "Quicunque  receperit  aliquod  beneficium  curam  habena 
animarum  annexam,  si  prius  tale  beneficium  habebat,  eo  sit,  ipso  jure,  pri- 
vates: et  si  forte  illud  retinere  contenderit  etiam  alio  spolietur.  Is  quoque 
ad  quem,  prioris  spectat  donatio,  illud  post  receptionem  alterius  libere  con- 
ferat  cui  merito  viderit  conferendum."  (Note  (a),  to  Gibson's  Codex,  tit. 
xxxvii.,  ch.  1,  p.  904,  2d  ed.)  And  this  canon  was  recognized  by  the  courts 
of  law,  and  thus  became  incorporated  with  the  common  law  of  the  land  (4  Rep., 
75  a).  The  constitution,  it  was  said,  operated  as  a  general  sentence  of  dep- 
rivation (Kex  v.  the  Bishop  of  Norwich,  Year-Book,  10  Edw.  III.,  pt.  3,  fol. 
1).  The  law,  however,  was,  that  the  church  must  be  void  before  a  new  pre- 
sentment could  be  made  (Smale's  case,  Year-Book,  17  Edw.  III.,  fol.  59). 

(b)  The  terms  of  the  statute  are,  "  Item,  si  rector  petat  versus  parochianos, 
oblationes,  et  decimas  debitas  et  consuetas,  vel  si  rector  agat  contra  rectorem, 

1  Vide  vol.  ii.,  c.  ix.  2  Ibid. 


CHAP.  XII.]  STATUTE   OF   ARTICULI   CLERI.  13 

laying  of  hands  on  clerks  or  converts,  and  in  cases  of 
defamation,  where  spiritual  penance  was  the  proper  pun- 
ishment. To  these  the  king  answered  (conforniahly  with 
the  regulation  of  the  statute  of  Gircumspectt  agatis),  first, 
that  in  tithes,  oblations,  ohventions,  mortuaries,  when 
they  were  propounded  under  those  names,  the  king's  pro- 
hibitions should  hold  no  place,  although  for  the  long 
withholding  thereof  they  might  be  estimated  at  a  sum 
certain ;  but  it  was  declared,  if  a  clerk  or  religious  man 
sell  his  tithes,  when  gathered  in  his  barn  or  otherwise,  to 
any  one  for  money,  and  the  money  was  demanded  before 
a  spiritual  judge,  the  king's  prohibition  should  lie ;  for 
by  the  sale,  the  spiritual  goods  were  made  temporal,  the 
tithes  being  turned  into  chattels.1  Secondly,  it  was  an- 
swered, if  there  was  a  contest  about  a  right  to  tithes 
founded  upon  a  right  to  the  patronage,  and  the  quantity 
of  such  tithes  amounted  to  the  fourth  part  of  the  goods 
of  the  church,  a  prohibition  was  to  lie ;  alluding  to  the 
writ  of  Jndicavit,  that  has  been  so  often  mentioned.2  If  a 
prelate  enjoined  a  pecuniary  penalty  for  an  offence,  and 
that  penalty  was  demanded,  the  king's  prohibition  was  to 
lie ;  but  if  the  prelates  imposed  a  corporal  pain,  and  the 
person  to  be  so  punished  would,  of  his  own  accord,  re- 
deem such  pain  by  money,  a  prohibition  was  not  to  lie.3 
Thirdly,  it  was  answered,  when  violent  hands  were  laid 
upon  a  clerk,  the  amends  pro  violatti  pace  were  to  be  coram 
rege;  those  pro  excommunicatione  were  to  be  coram  prmlato, 

de  decimis  majoribus  vel  minoribus,  dummodo  non  petatur  quarta  pars  va- 
loris.  Item,  si  rector  petat  mortuarium  in  partibus  ubi  mortuarium  dari 
consueverit."  Similar  expressions  are  used  in  the  statute  Articuli  cleri,  1st, 
9  Edw.  II.,  c.  i.  "  Imprimis,  Laici  impetrant  prohibitiones  ingenere  super 
decimis,  obventionibus,  oblationibus,  mortuariis"  (Stat,  of  Realm,  vol.  i.,  p. 
116).  The  terms  oblationes  and  mortuaries  are  thus  explained  (2  Inst.,  491) — 
"Oblations  in  the  canon  law  are  thus  defined:  'Oblationes  dicuntur  quae- 
cunque  a  piis  fidelibusque  Christianis  offeruntur  Deo  et  ecclesia?,  sive  res 
solidie  sive  mobiles;'"  and  in  Gib.'s  Cod.,  784,  note  (g),  tit.  xxx.,  c.  10,  it  is 
Baid  "Oblations  are  thus  described  by  Lyndwood — '  Accedentes  ad  solemnia 
nubentium,  purificationes  mulierum,  mortuorium  exequias,  et  alias  solenni- 
tates  divinas  et  populares  eolebant  aliquid  certum  offerre.' "  From  which 
customary  offerings  the  fees  or  duties  now  payable  on  these  occasions  did 
probably  spring ;  and  it  is  added,  that  "  by  the  common  law,  as  well  as  by 
this  statute,  these  profits  are  recoverable  in  the  spiritual  court."  Then,  as  to 
mortuaries,  in  2  Inst.,  491,  it  is  said,  "  Mortuarium  is  a  gift  left  by  a  man  at 
his  death,  pro  recompensatione  subtractions  decimarum  personalium  et  ob- 
lationum." 
1  Ch.  1.  *  Vide  vol.  i.,  o.  iii,  and  vol.  ii.,  c.  x.  8  Ch.  2. 

vol.  m. — 2 
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where  corporal  penance  might  be  enjoined  ;  and  if  the 
offender  would  redeem  that  by  money,  paid  either  to  the 
bishop  or  the  party  grieved,  it  might  be  demanded  before 
the  bishop  (as  before  said),  and  the  prohibition  should  not 
lie.1  Fourthly,  the  prelates  were  to  have  power  of  correc- 
tion in -causes  of  defamation,  notwithstanding  a  prohibi- 
tion.2 Most  of  these  points  had  been  before  considered 
by  the  legislature  in  the  statute  of  Circumspecte  agatis.3 

The  next  may  be  considered  as  the  fifth  article,  and  was 
this :  That,  on  the  erection  of  a  new  mill,  if  tithe  thereof 
was  demanded  by  the  rector,  a  prohibition  of  the  follow- 
ing kind  used  to  go :  Quia  de  molendino  tali  hactenus  decimce 
non  fuerunt  solutes,  prohibemus,  etc.,  et  sententiam  excommuni- 
cationis,  si  quam  hdc  occasione  promulgaveritis,  revocetis  omninb. 
To  this  it  was  answered,  that  such  a  prohibition  never 
issued  with  the  king's  consent,  and  that,  in  future,  it 
should  never  go.4 

The  sixth  article  of  complaint  was,  that  when  anything 
of  spiritual  cognizance  had  been  determined  definitively 
before  the  spiritual  judge,  and  had  passed  in  remjudicatam, 
and  was  not  suspended  by  appeal,  and  afterwards  a  ques- 
tion was  moved  before  a  temporal  judge  between  the  same 
parties,  upon  the  same  thing ;  this  was  not  allowed  as  an 
exception  in  the  temporal  court.  To  this  it  was  answered, 
that  because  a  matter  was  discussed  before  ecclesiastical 
and  temporal  judges  diversis  rationibus  (as  in  the  case  of 
laying  violent  hands  on  a  clerk),  therefore,  notwithstand- 
ing any  judgment  in  the  spiritual  court,  the  king's  court 
might  discuss  it,  if  the  party  should  think  proper  to  bring 
it  there.5  The  seventh  article  complained,  that,  when 
persons  were  excommunicated,  the  king's  letter  used  to  be 
sent  to  the  ordinaries,  commanding  them  to  absolve  them 
by  a  certain  day  ;  or,  otherwise,  that  they  should  appear 
and  show  for  what  cause  they  excommunicated  them  (a). 

(a)  Excommunication  at  this  time  was  a  disability  to  any  legal  proceeding 
by  the  party,  though  not  to  a  criminal  prosecution.  Thus  there  is  this  case 
in  the  reign  of  Edward  III. :  Margaret  le  Home  brought  an  appeal  of  rob- 
bery against  the  chantor  of  Canterbury,  whose  counsel  pleaded  that  the  ap- 
pellant was  excommunicated,  and  produced  the  letters  of  the  bishop.  To 
which  the  court  said  that  they  would  adjourn  the  case  until  she  had  got  abso- 
lution, "  tanque  el  aiet  purchase  absolucion."     The  counsel  for  the  prisoner 

'Ch.  3.  JCh.  4.  "Vide  vol.  it,  c.   x.  *  Ch.  5. 

6  Ch.  6.  This  point  seems  to  have  been  thoroughly  established  in  the 
famous  case  of  the  Duchess  of  Kingston. 
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To  this  it  was  answered,  that  such  a  letter  should  not  is- 
sue in  future,  unless  where  the  king's  liberty  was  injured 
by  the  excommunication.1 

The  remainder  of  these  articles  was  as  follows: 
Eighthly,  it  was  complained,  that  the  barons  of  the  ex- 
chequer, not  content  with  claiming  for  themselves  the 
privilege  of  not  answering  to  any  complaint  out  of  that 
court,  extended  it  to  their  clerks  in  office  there,  who  were 
summoned  either  ad  ordines  or  ad  residentiam  ;  and  that 
they  inhibited  diocesans  from  calling  them  to  judgment, 
so  long  as  they  were  in  the  exchequer,  or  in  the  king's 
service.  To  this  it  was  answered,  that  it  was  the  king's 
pleasure,  that  such  clerks  as  attended  in  his  service,  should, 
if  they  offended,  be  corrected  by  their  ordinary,  as  other 
persons ;  but  that,  so  long  as  they  were  occupied  about  the 
exchequer,  they  should  not  be  bound  to  residence ;  and  it 
was  further  added,  by  the  direction  of  parliament,  that  it 
had  been  used,  time  out  of  mind,  for  the  king's  clerks  who 
were  employed  in  his  service,  during  the  time  of  their 
service,  not  to  be  compelled  to  keep  residence  at  their 
benefices.2  The  ninth  complains,  that  the  king's  officers, 
as  sheriffs  and  others,  entered  into  the  fees  of  the  church 
to  make  distresses,  and  sometimes  took  the  parson's  beasts 
in  the  king's  highway,  where  he  had  no  land  but  such  as 
belonged  to  the  church.  To  this  it  was  answered,  that 
such  distresses  should  not  in  future  be  made,  either  in  the 
king's  highway,  or  in  the  ancient  possessions  of  the 
church,  but  only  in  such  as  were  newly  acquired  to  the 
church.3  A  similar  provision,  as  to  distresses  in  the 
highway,  had  been  made  by  the  statute  of  Marlbridge ;  * 
and  as  laymen  were  entitled  to  an  action  upon  that  stat- 
ute, the  parson  might  have  an  action  on  this  for  distrain- 
ing in  the  highway. 

The  tenth  article  of  complaint  was,  that  when  persons 
fled  to  a  church,  and  abjured  the  realm,  according  to  the 
custom  of  the  realm,  laymen,  or  their  enemies,  would 

urged  that  he  ought  to  go  quit  until  she  was  absolved ;  but  the  court  said, 
not  so,  as  he  was  a  prisoner  he  should  not  go  quit  unless  acquitted  or  main- 
prized  ;  and  so  he  found  mainprize  until  a  certain  day,  et  sic  de  die  in  diem 
quousque  mvMer  absolvalor  (Year-Book,  Edw.  III.,  fol.  63,  pt.  33). 

1  Ch.  7. 

2  Ch.  8.    There  was  a  writ  entitled  De  turn  residential  eleriei  regis.    Beg., 
58  b. 

3  Ch.  9.  *  Vide  vol.  ii.,  c.  viii. 
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pursue  them,  and  take  them,  if  they  were  out  of  the 
king's  highway ;  so  that  they  were  hanged  or  beheaded, 
as  persons  who  has  broke  the  condition  of  their  abjura- 
tion. Further,  that  while  they  were  in  sanctuary,  in  the 
church  or  churchyard,  they  were  kept  so  closely  by  per- 
sons in  arms,  that  they  could  not  go  forth  on  the  calls  of 
nature,  or  to  provide  themselves  with  victuals.1  To  this 
it  was  answered,  that  those  who  abjured  the  realm,  were, 
so  long  as  they  continued  in  the  common  way,  in  the 
king's  peace,  and  should  not  be  disturbed  by  any  one; 
and  while  they  were  in  the  church,  their  keepers  were  not 
to  continue  in  the  churchyard,  unless  some  necessity,  or 
the  danger  of  an  escape,  required  it :  while  they  were  in 
the  church,  they  were  not  to  be  driven  to  the  necessity  of 
flying  from  thence,  but  should  be  supplied  with  what  they 
wanted,  and  be  permitted  to  go  out  on  their  occasions.  The 
king  was  willing,  likewise,  that  thieves  or  appellors  might, 
when  they  pleased,  confess  their  offences  to  priests;  but 
confessors  were  to  take  care  that  they  did  not  erroneously 
inform  such  appellors.  The  eleventh  article  complains 
of  some  instances  in  which  religious  men  had  long  been 
oppressed,  and  which  were  provided  for  by  a  statute  made 
at  the  beginning  of  the  last  reign.2  The  king  now  an- 
swered, that  the  said  statute  should  be  observed ;  and  the 
like  remedy  was  to  be  pursued  in  cases  of  corodies  and 
pensions,  obtained  by  compulsion,  whereof  no  mention 
was  made  in  that  statute.3 

The  twelfth  article  says,  that  if  any  one  of  the  king's 
tenure  was  called  before  the  ordinary  out  of  the  parish 
where  he  lived,  and  was  excommunicated  for  manifest 
contumacy,  and,  after  forty  days,  a  writ  issued  to  take 
him,  such  person  would  pretend  a  privilege  that  he  ought 
not  to  be  cited  out  of  the  town  or  parish  where  his  dwell- 
ing was ;  and  for  that  reason,  the  king's  writ  for  the  taking 
of  him  was  denied.  To  this  it  was  answered,  that  it  never 
was,  nor  ever  should  be,  denied.4  The  thirteenth  article 
prayed,  that  spiritual  persons  presented  by  the  king  to 
church-benefices  (if  refused  admission  by  the  bishop, 
either  for  want  of  learning,  or  other  reasonable  cause), 

1  Vide  vol.  ii.,  u.  viii. 

2  Vide  vol.  ii.,  c.  ix.    And  also  a  writ  for  the  same  purpose,  vide  vol. 

11.,  ex. 

3ch.n.  .Quia. 
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might  not  in  such  case  be  under  the  examination  of  lay 
persons,  as  had  been  lately  attempted,  contrary  to  the 
canons,  but  should  sue  for  redress  to  the  spiritual  judge. 
To  this  it  was  answered,  that  the  ability  of  a  parson  pre- 
sented to  a  benefice  was  to  be  examined  by  the  spiritual 
judge ;  and  so  the  law  had  always  been.1  The  fourteenth 
article  prays,  that  elections  to  vacant  dignities  might  be 
free.  To  this  it  was  answered,  that  the  statutes  made  in 
such  case  should  be  observed,2  alluding  to  the  stat.  3  Edw. 
I.,  ch.  5.3 

The  two  remaining  articles  relate  to  the  immunity 
claimed  for  the  persons  of  clerks  in  cases  of  felony.  The 
fifteenth  says,  though  a  clerk  ought  not  to  be  judged 
before  a  temporal  judge,  nor  anything  done  against  him 
that  concerned  life  or  member,  yet  temporal  judges  caused 
clerks  fleeing  to  a  church,  and  perhaps  confessing  their  ■ 
offences,  to  abjure  the  realm  ;  so  that,  though  they  could 
not  properly  be  their  judges,  yet  by  admitting  their  abjura- 
tion, the  temporal  judges  put  them  in  danger  of  death, 
if  after  such  abjuration  they  were  found  within  the  realm. 
To  this  it  was  answered,  that  a  clerk  fleeing  to  a  church 
for  felony,  should  not,  if  he  affirmed  himself  to  be  a  clerk, 
be  compelled  to  abjure ;  but,  on  yielding  himself  to  the 
law  of  the  land,  should  enjoy  the  ecclesiastical  privilege, 
as  had  long  been  used.4  The  sixteenth  article  was  on  the 
like  cause  of  complaint;  and  states,  that  though  a  con- 
fession of  a  crime  before  a  person  who  was  non  judex  should 
not  be  good,  nor  sufficient  to  ground  process  and  sentence 
upon  ;  yet  some  secular  judges  admitted  clerks  who  were 
not  liable  to  their  jurisdiction,  and  who  were  charged 
before  them  of  theft,  robbery,  and  homicide,  to  confess 
their  offences,  and  accuse  others  (that  is,  become  provors), 
and  then  would  not  deliver  such  provors  to  the  ordinary, 
when  demanded,  though  the  judge  acknowledged  he  had 
no  authority  to  condemn  them.  To  this  the  king  answered, 
that  the  privilege  of  holy  church,  when  demanded  in  due 
form  by  the  ordinary,  should  not  be  denied  ;5  so  that 
clerks  were  not  to  be  compelled  to  abjure,  nor  were  to  lose 
their  clergy  by  becoming  provors. 

In  this  manner  was  the  grand  question  between  the 
ecclesiastical  and  temporal  courts,  as  it  were,  compro- 

'Ch.  13.        aCh.  14.        3  Vide  vol.  ii.,  c.  ix.        *  Ch.  15.        5  Ch.  16. 
2*  B 
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mised  by  mutual  concessions,  and  settled  upon  a  foot  on 
which  it  has  stood  ever  since,  with  very  little  alteration  ; 
the  provisions  of  this  act  being  the  rule  by  which  most 
of  these  points  were  afterwards  governed,  as  will  be  seen 
in  the  subsequent  part  of  this  history. 

In  the  same  year,  there  was  a  material  alteration  made 

in  the  old  judicial  constitution,  by  transferring 

nominated  by  the  appointment  of  sheriffs  from  the  election 

the  judges.     Q£  £^e  people  i  (-who  were  confirmed  in  that 

privilege  by  a  statute  of  the  late  king)2  to  a  nomination 
by  the  judges.  It  was  complained  that  great  damage  had 
been  sustained  by  the  king,  and  great  oppressions  by  the 
people,  owing  to  the  insufficiency  of  sheriffs  and  hundred- 
ors,  by  which  was  meant  bailiffs  of  hundreds :  in  order 
therefore  to  avoid  the  like  in  future  it  was  enacted,  by 
statute  9  Edw.  II.,  st.  2,  that  sheriffs  should  be  assigned 
by  the  chancellor,  treasurer,  barons  of  the  exchequer,  and 
justices ;  and  that  none  should  be  sheriff,  unless  he  had 
sufficient  land  within  the  county  of  which  he  was  sheriff, 
to  answer  to  the  king  and  his  people.  Further,  that 
nobody  who  was  steward  or  bailiff  to  a  great  lord  should 
be  made  sheriff,  unless  he  was  out  of  their  service,  so  as 
to  be  able  to  attend  the  execution  of  his  office  as  sheriff. 
It  was  also  enacted,  that  hundreds,  whether  they  belonged 
to  the  king  or  to  others,  should  be  kept  by  convenient  and 
able  persons,  who  had  sufficient  land  within  the  same 
hundred,  or  within  the  county  in  which  the  hundred  was ; 
and  they  were  to  be  assigned  by  the  chancellor,  treasurer, 
barons,  and  justices,  as  above  mentioned.  Plundreds  were 
to  be  let  to  hundredors  at  a  reasonable  rent,  so  that  they 
need  not  be  driven  to  extortion,  in  order  to  pay  an  exorbi- 
tant ferm ;  but  no  sheriff  or  hundredor  was  to  lease  his 
office  to  another,  in  ferm  or  otherwise.  The  execution  of 
all  writs,  which  came  to  the  sheriffs,  was  to  be  made  by 
the  hundredors  sworn  and  known  in  the  county,  unless 
there  was  any  default  in  the  hundredors,  and  then  by  other 
persons  meet  and  sworn,  in  order  that  people  might  know 
to  whom  to  sue  such  executions.     This  statute  was  sent 


We  have  seen  what  complaint  there  was  of  the  extortions  and  abuses 
committed  by  the  elected  sheriffs;  the  experience  of  these  mischiefs,  probably, 
justified  the  measure  of  taking  the  nomination  from  the  people,  and  placing 
it  in  the  crown.     Vide  vol.  ii.,  ex. 
'Vide  vol.  ii.,  c.  ix. 
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to  all  the  sheriffs  in  England  (according  to  the  ancient 
mode  of  publishing  statutes,  at  least  such  as  were  of  a 
particular  nature),  accompanied  with  a  writ,  commanding 
them  to  cause  it  to  be  read  in  pleno  comitatu,  and  to  be 
observed  in  all  points ;  besides  which  precaution,  it  was 
sealed  with  the  great  seal,  and  sent  to  the  treasurer  and 
barons  of  the  exchequer,  and  justices  of  both  benches, 
that  they  might  maintain  it  in  all  points. 

The  statuium  de  vicecomitibus,  et  aliis  de  viridi  cerd,  14  Edw. 
II.,  contrives  a  shorter  process  in  the  exchequer  to  compel 
sheriffs  to  make  acquittances  to  the  king's  debtors ;  and 
gives  some  direction  for  ordering  the  twenty-four  jurors 
in  attaints.  This  statute  also  was  sent  by  a  writ  to  the 
justices  ad  placita  coram  nobis  tenenda  assignatis,  to  those 
also  of  the  bench,  and  to  the  treasurer  and  barons  of  the 
exchequer. 

To  return  to  the  order  of  time  from  which  we  are 
digressing.  In  the  10th  of  the  king  there  is  statute  of 
the  statute  of  Gavelet,  as  it  is  called.  Gavelet,  Gamht 
or  Gaveletum,  is  explained  to  be  a  leasing,  or  letting,  to  pay 
rent ;  and  consuetudo  de  Gavelet,  was  when,  upon  a  rent  or 
service  being  withheld,  denied,  or  detained,  a  forfeiture 
of  the  tenement  followed.  This  was  originally  the  general 
law  of  feuds  in  England;1  but  being  elsewhere  softened 
into  a  distress,  remained  only  the  custom  in  Kent,  where 
lands  were  held  in  gavelkind  ;  and  there,  when  no  distress 
could  be  found  on  the  land,  the  lord  might  seize  the  land 
itself  in  the  nature  of  a  distress,  and  keep  it  a  year  and 
a  day ;  within  which  time,  if  the  tenant  came  and  paid 
his  rent,  he  was  admitted  to  his  tenement ;  if  not,  the 
lord  might  make  a  regular  entry  and  enjoy  it.2  The  pres- 
ent act  was  to  introduce  the  like  practice  into  the  city 
of  London ;  for  which  purpose  it  ordained,  that  where  a 
person  had  rents  issuing  out  of  tenements  in  the  city  of 
London,  and  such  rents  were  in  arrear,  he  might  distrain 
so  long  as  anything  was  to  be  found  in  the  fee ;  and  if 
there  was  nothing  which  could  be  distrained,  then  the 
tenant  might  be  impleaded  de  gavelet  by  a  writ  de  consue- 
tudinibus  et  servitiis.  If  he  denied  the  services,  the  plain- 
tiff was  immediately  to  name  his  secta,  consisting  only  of 
two  witnesses,  whose  names  were  to  be  enrolled ;  and  he 


1  Vide  vol.  ii.,  c.  x.,  and  vol.  i.,  c.  ii.  2  Termes  de  la  Ley. 
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was  to  have  a  day  to  produce  them  at  the  next  hustings : 
if  the  witnesses  then  proved,  de  pleno  visu  et  auditu,  that 
the  plaintiff  had  at  any  time  received  the  rents  demanded, 
the  tenant  was  to  lose  his  fee  by  the  award  of  the  court, 
and  the  plaintiff  was  to  recover  the  tenements  in  demesne. 
If  the  tenant  refused  to  acknowledge  the  services,  and 
likewise  the  arrears,  the  arrears  were  to  be  doubled  by 
judgment  of  the  court,  and  the  tenant  was  to  give  to  the 
sheriff,  for  the  wrongful  withholding,  one  hundred  shil- 
lings, if  he  was  worth  so  much.  If  the  tenant  did  not 
come  in  upon  due  summons,  in  the  hustings,  then  the  fee 
was  to  be  delivered  to  the  plaintiff  in  full  nustings,  to  be 
held  for  a  year  and  a  day ;  within  which  time  if  the  tenant 
came,  and  offered  to  satisfy  the  plaintiff  to  the  amount 
of  double  the  arrears,  and  the  sheriff  for  his  amercements, 
as  before  mentioned,  then  he  was  to  have  his  tenements 
again ;  but  after  the  year  and  day  the  lands  were,  by  judg- 
ment of  court,  to  remain  to  the  lord  of  the  fee  in  demense 
forever :  the  same  where  tenants  acknowledged  the  arrears, 
and  were  not  able  to  make  satisfaction. 

The  principal  statutes  of  this  king  which  have  not  yet 
been  mentioned,  are  the  statute  of  York,  12  Edw.  II., 
st.  1,  the  statute  of  essoins,  12  Edw.  II.,  st.  2,  the  stat- 
ute of  Carlisle,  15  Edw.  II.,  and  the  ■prcerogativa  regis,  17 
Edw.  II. 

It  was  designed  by  the  statute  of  York,  12  Edw.  II., 
st.  1,  to  supply  the  defect  of  some  former  laws  relating  to 
the  administration  of  justice.  It  was  found  inconvenient 
that  tenants  in  assizes  of  novel  disseisin  could  not  make 
attorneys;  it  was  therefore  ordained  that  they  should 
have  that  power,  with  a  saving,  however,  of  the  liberty 
to  plead  by  bailiffs  if  they  pleased ,  as  had  been  the  prac- 
tice heretofore.1  Again, ,  it  was  agreed,  says  the  statute, 
that  when  a  charter,  quit-claim,  acquittance,  or  other 
writing  was  denied  in  the  king's  court,  wherein  witnesses 
were  named,  process  should  be  awarded  to  compel  such 
witnesses  to  appear,  as  had  before  been  used.  But  if  none 
of  them  came  at  the  great  distress  returned,  or  if  it  was 
returned  that  they  had  nothing,  or  they  could  not  be 
found,  yet  the  taking  of  the  inquest  was  not  to  be  de- 
ferred by  the  absence  of  such  witnesses.     If  the  witnesses 


Cli.  1.     Vide  vpl.  ii.,  c.  x. 
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came  at  the  great  distress,  and  the  inquest,  for  some  cause, 
remained  untaken,  the  witnesses  that  came  in  were  to  have 
the  same  day  given  them  as  was  assigned  for  taking  the 
inquest,  at  which  time,  if  the  witnesses  did  not  appear, 
the  issues  that  were  first  returned  upon  them  were  to  be 
forfeit.  The  taking  of  an  inquest  was  not  to  be  delayed 
on  account  of  the  absence  of  witnesses  living  within 
franchises,  where  the  king's  original  writ  did  not  run.1 

An  alteration  was  made  in  the  order  of  taking  inquests 
by  nisi  prius.  "We  have  seen  what  alteration  had  been 
made  in  this  establishment  by  stat.  37  Edw.  I.,  st.  1,  ch.  4,2 
directing  that  inquests  should  be  taken  before  any  justice 
of  the  place,  associating  with  him  some  knight  of  the 
county,  if  they  had  no  need  of  great  examination.  But 
it  was  now  directed,  that  inquests  and  juries  in  pleas  of 
laud  that  required  no  great  examination,  should  be  taken 
in  the  country,  before  a  justice  of  the  court  where  the 
plea  depended,  associating  with  him  a 3  substantial  man  of 
the  country,  knight  or  other;  so  that  a  certain  day  be 
given  in  bank,  and  a  certain  day  and  place  in  the  country, 
in  the  presence  of  the  parties,  if  the  demandant  prayed 
it.  As  to  inquests  and  juries  in  pleas  of  land  that  re- 
quired great  examination,  they  were  to  be  taken  in  the 
country,  in  the  above  way,  before  two  justices  of  the  bench  ;* 
and  the  justice  or  justices  we.re  to  have  power  to  record 
nonsuits  and  defaults  in  the  country,  at  the  day  and  places 
assigned,  as  before  mentioned.  What  they  had  done  in 
the  above  places,  was  to  be  reported  in  bank  at  a  day  cer- 
tain, there  to  be  enrolled,  and  judgment  to  be  given. 
However,  it  was  not  meant  that  such  inquests  and  juries 
should  not  be  taken  in  bank,  if  the  jurors  came.  It  should 
seem,  the  practice  now  had  become  for  the  venire  facias 
sometimes  to  be  made  returnable  in  bank,  preceding  the 
going  of  the  justices;  and  then,  upon  the  default  of  the 
jurors  in  bank,  a  habeas  corpora  or  distringas  issued  to  cause 
them  to  come  before  the  justices  in  the  country.  It  was 
enacted,  this  statute  should  not  extend  to  great  assizes. 

Further,  it  was  enacted,  that  a  justice  of  the  one  bench 
or  the  other,  associating  to  himself5  a  substantial  man  of 

1  Ch.  2.  *  Vide  vol.  ii.,  e.   x. 

*  So  the  expression,  prod'hame,  rendered  by  the  translator  of  this  statute. 

*  Ch.  3. 

6  The  expression  in  the  original  is  the  same  as  in  the  former  chapter. 
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the  county,  knight  or  other,  at  the  request  of  the  plaintiff, 
should  take  inquests  upon  pleas  moved  by  attachment  and 
distress,  and  have  power  to  record  nonsuits,  as  above  men- 
tioned, and  take  inquests  upon  defaults  there  made.  As 
to  assizes  of  darrein  presentment,  and  inquests  to  be  taken 
on  writs  of  quare  impedit,  they  were  to  be  ordered  accord- 
ing to  the  statute  of"  Westm.  2:1  besides  which,  the  jus- 
tices were  to  have  power  to  record  nonsuits  and  defaults 
in  the  country,  and  to  give  judgment  thereupon,  as  they 
did  in  the  bench,  and  report  what  they  had  done  in  the 
bench,  where  it  was  to  be  enrolled.  If  it  happened  that 
the  justices  did  not  come  into  the  country  at  all,  or  not  at 
the  day  assigned,  yet  the  parties  and  the  jurors  were  to 
keep  their  day  in  bank  ; 2  that  is,  the  day  of  return  of  the 
venire  facias,  or  habeas  corpora,  according  as  the  inquest 
was  to  have  been  taken  in  the  country,  upon  the  one  or 
the  other. 

Complaint  had  been  made,  that  the  returns  of  writs 
by  bailiffs  of  franchises  were  sometimes  changed  after 
they  had  come  into  the  sheriff's  hands.  To  prevent  this, 
it  was  ordained,3  that  an  indenture  should  be  made  of  such 
returns,  in  the  names  of  bailiff  and  sheriff:  if  any  sheriff 
changed  a  return  so  delivered,  and  was  convicted  thereof 
at  the  suit  of  the  lord  of  the  franchise  (should  he  have 
suffered  any  damage  or  scandal  thereby),  and  at  the  suit 
of  the  party  who  had'  sustained  any  loss  thereby,  he  was 
to  be  punished  by  the  king,  and  yield  double  damages  to 
the  lord  and  the  party  grieved.  It  was  also  ordained, 
that  sheriffs  and  other  bailiffs  who  received  the  king's 
writs  returnable  in  court,  should  put  their  own  names 
with  the  returns,  that  the  court  might  know  of  whom 
they  had  such  returns ;  and  if  the  name  was  left  out,  the 
person  neglecting  was  to  be  grievously  amerced. 

The  last  chapter4  of  this  statute  very  wisely  directs,  in 
order  to  prevent  the  abuse  of  office,  that  no  one  who  had 
the  office  of  keeping  the  assizes  of  wines  and  victuals 
should,  while  attendant  on  that  office,  deal  in  such 
articles.  This  act  is  deserving  of  notice,  as  it  directs  a 
method  of  prosecution  which  has  since  been  adopted  in 
many  similar  cases  of  breaches  of  a  positive  statute. .  It 
directs,  that  if  any  one  was  convicted  thereof,  the  mer- 

1  Vide  vol.  ii..  c.  x.  s  Ch.  4.  3  Ch.  5.  *  Ch.  6. 
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chandise  should  be  forfeited  to  the  king,  and  the  third 
part  of  it  given  to  the  person  at  whose  suit  the  trespasser 
was  attainted.  In  such  cases,  a  person  who  would  sue 
for  a  thing  so  forfeited,  was  to  be  received  ;  and  the  chan- 
cellor, treasurer,  barons  of  the  exchequer,  justices  of  one 
bench  and  the  other,  and  justices  assigned  to  take  assizes, 
were  to  receive  such  plaints,  with  writ  or  without,  and  de- 
cide upon  them. 

These  are  the  regulations  made  by  the  statute  of  York, 
which,  like  that  of  Lincoln,  was  transmitted  to  the  sher- 
iffs and  justices  for  their  direction,  and  also  to  the  chan- 
cellor of  Ireland,  to  be  enrolled  in  the  chancery  there,  and 
to  be  sent  to  the  different  courts  and  the  several  counties, 
to  be  observed  in  all  points  the  same  as  in  England.1 

The  statute  of  essoins,  12  Edward  II.,  st.  2,  declares  in 
one  or  two  cases  where  an  essoin  should  lie,  and  where 
not,  and  more  particularly  where  the  essoin  de  ultra  mare, 
and  de  servitio  regis,  should  be  allowed ;  in  all  which 
this  statute  seems  to  be  mostly  a  declaration  of  the  com- 
mon law.2  It  declares,  in  conformity  with  the  common 
law,  that  an  essoin  lay  not  where  the  land  was  taken  into 
the  king's  hands,3  nor  where  the  party  was  distrained  by 
his  lands ;  nor  where  any  judgment  was  given  thereon,  if 
the  jurors  came  ;  nor  where  the  party  was  seen  in  the 
court.*  An  essoin  de  ultra  mare  lay  not  where  the  party 
had  before  been  essoined  de  malo  veniendi;5  nor  where  he 
had  essoined  himself  another  day;  nor  where  the  sheriff 
was  commanded  qubd  faciat  ipsum  venire.  An  essoin  de 
sertitio  regis6  would  not  lie  where  the  party  was  a  woman, 
unless  she  was  a  nurse,  a  midwife,  or  commanded  by  writ 
ad  ventrem  inspiciendum ;  neither  did  it  lie  in  a  writ  of 
dower,  because  it  seemed  to  be  in  deceit  and  delay  of  right ; 
nor  did  it  lie  for  that  the  plaintiff  had  not  found  pledges 
de  prosequendo  ;  nor  where  the  attorney  was  essoined ;  nor 
where  the  party  had  an  attorney  in  the  suit ;  nor  where 

1  Vide  Pickering's  Statutes. 

2  N.B.  — The  original  and  translation  of  this  statute  differ;  son^  passages 
are  transposed,  and  some  which  are  in  the  latter  are  not  found  in  the 
former  ;  these  differences  are  noted  in  Kuffhead's  edition.  I  have  followed 
the  translation. 

3  Vide  vol.  ii.,  c.  viii. 

*  This  was  otherwise  at  common  law.     Vide  vol.  ii.,  c.  viii. 
6  Vide  vol.  ii.,  c.  viii. 
^  For  the  cases  where  this  essoin  would  lie  at  common  law,  vide  vol.  ii.,  c.  viii. 
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the  essoiner  confessed  he  was  not  in  the  king's  service ; 
nor  where  the  summons  was  not  returned,  nor  the  party 
attached,  for  that  the  sheriff  had  returned  non  inventus  ; 
nor  where  the  party  had  been  another  time  essoined  de 
servitio  regis,  and  had  not  put  in  his  warrant;  nor  where 
he  was  resummoned  in  an  assize  of  mortauncestor,  or  dar- 
rein presentment,  nor  because  such  a  one  was  not  named  in 
the  writ ;  nor  where  the  sheriff  was  commanded  qubd 
attachiet  eum;  nor  where  the  bishop  was  commanded  to 
cause  a  party  to  appear ;  nor  for  that  the  term  was  passed. 
An  essoin  de  servitio  regis  was  to  be  allowed  after  the  grand 
cape  and  petty  cape,  and  after  a  distress  per  terres  et  catalla, 
which  latter  is  an  exception  from  the  general  rule  that 
was  just  before  laid  down  concerning  essoins.1 

The  statute  of  Carlisle  de  Jinibus,  15  Edward  II.,  like 
of  lev  in  fines  otner  statutes  of  this  reign,  is  not  a  legislative 
'  "'"'""  8'  act,  but  a  writ  directed  to  the  justices  of  the 
bench,  for  their  government  in  taking  fines.2  It  ordains 
that  all  parties,  whether  demandant  or  plaintiff,  tenant  or 
defendant,  who  would  acknowledge  or  render  their  rights 
or  tenements  to  another,  in  pleas  of  warrantia  chartce,  cove- 
nant or  other,  in  which  fines  were  levied,  should,  previous 
to  the  passing  of  the  fines,  appear  personally  before  the 
justices,  so  that  their  nonage,  idiocy,  or  any  other  defect 
might  be  discerned  and  judged  of  by  them:  provided, 
that  should  any  one,  either  by  age  or  impotence  decrepit,3 
or  some  casual  debility,  be  so  oppressed  and  detained,  as 
not  to  be  able  to  come  to  court,  then  two,  or  one  of  the 
justices,  by  assent  of  the  residue  of  the  bench,  should 
go  to  the  party  so  diseased,  and  receive  his  acknowledg- 
ment in  the  plea,  upon  which  the  fine  was  to  be  levied. 
If  there  was  only  one  justice,  he  was  to  take  with  him 
an  abbot,  a  prior,  or  a  knight,  a  man  of  good  fame  and 
credit ;  and  these  by  a  record  were  to  certify  the  justices 
of  the  bench  of  the  matter.  Fines  so  levied  were  to  have 
the  same  effect  as  was  given  to  them  when  levied  accord- 
ing to  the  directions  of  stat.  18  Edward  I.,  st.  4. 

Respecting  the.  appointment  of  attorneys  in  general  it 
was  ordained  by  the  same  instrument,  that  none  of  the 
barons  of  the  exchequer,  or  justices,  should  admit  any 
attorneys,  except  only  in  pleas  that  passed  before  them 

1  Vide  vol.  ii,  o.  x.  '  Ibid.,  c.  xi.  »  CEtate  deorepitd. 
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and  their  companions,  in  bank,  and  in  places  where  they 
might  be  assigned;  the  power  of  admitting  attorneys  was 
denied  to  the  clerks  and  officers  of  the  barons  and  j  ustices ; 
and  all  admissions  in  future  by  such  persons  were  declared 
void.  There  was  a  reservation  to  the  chancellor  and  the 
chief-justice  of  their  authority,  to  admit  attorneys,  as 
formerly.1 

The  prcerogativa  regis,  17  Edward  II.,  st.  1,  is  a  parlia- 
mentary declaration  of  certain  prerogatives  which  by  law 
resided  in  the  king,  and  which  have  been  occasionally 
mentioned  in  the  former  parts  of  this  History  (a).  To 
make  the  king's  rights  with  respect  to  tenure,  and  some 
other  royalties  more  generally  and  easily  known,  it  was 
thought  proper  to  bring  them  into  one  view  in  this  statute, 
the  contents  of  which  are  as  follow. 

It  is  in  the  first  place  declared,  that  the  king  has  the 

(o)  It  was  sometimes  said  this  statute  was  only  declaratory  of  the  royal 
prerogative ;  but  it  should  seem  it  was  an  extension  of  it.  There  is  no  doubt 
that  the  royal  prerogative  had  advanced  greatly  in  this  reign.  That,  at  least, 
was  the  impression  in  those  times.  Thus,  in  the  reign  of  Edward  III.,  a 
case  arose  as  to  the  construction  of  a  grant  of  Henry  III.,  whether,  by  grant 
of  a  manor  without  saying  "with  its  appurtenances,"  or  "advowsons" — an 
advowson  passed ;  and  it  was  urged,  on  the  part  of  the  crown,  that  it  did  not 
pass,  because,  by  virtue  of  prerogative,  nothing  was  deemed  to  be  granted  by 
the  king  without  express  words.  And  it  was  said,  in  the  time  of  King 
Henry  III.,  the  king  was  but  as  a  common  person  ;  for,  at  that  time,  a  man 
might  have  a  writ  of  entry  upon  a  disseisin  by  the  king,  and  all  other  manner 
of  actions,  as  against  any  other  person ;  and  so,  at  tbat  time,  when  the  king 
guve  a  manor,  the  advowsons  annexed  to  it  passed.  In  a  case  in  the  reign 
of  Edward  IV.,  the  question  was  greatly  debated,  whether  or  not  the  statute 
De  prcerogativa  regis  was  or  was  not  in  affirmance  of  the  common  law  ;  and 
the  great  Littleton  strenuously  contended  that  it  was,  and  that  indeed  it  was 
not  in  the  nature  of  a  statute  at  all,  but  rather  an  exposition  of  the  law  (15 
Edward  IV.,  fol.  13).  "  It  is  not  a  statute  any  more  than  Des  communes  in 
banco,  etc.  These  are  written  in  our  books,  and  yet  are  not  statutes ;  but 
they  were  made  to  the  intent  that  what  was  at  the  common  law  should  be  put 
in  certain.  So  it  was  with  the  statute  De  prcerogativa  regis,  which  was  only 
in  affirmation."  Most  of  the  judges,  however,  were  of  a  different  opinion. 
To  which  it  was  answered,  that  prcerogativa  regis  is  no  more  than  a  statute 
declaring  the  prerogatives  of  the  king;  for  that  there  could  be  no  doubt 
that  kings  had  prerogatives  before  that  statute.  And  Fencot  said:  "The 
statute  De  prcerogativa  regis  was,  it  was  said,  Quod  quando  dominus  rex  det 
vel  concedit  aliquod  manerium  vel  terram  cum  pertinentibus,  nisi  faciat  ex- 
pressam  mentionem  de  advocationibus  ecclesiis,  etc.,  tunc  hiis  diebus  Bex 
reservat  sibi  eadem,  etc.;  on  which  it  was  urged  that  those  words,  'hiis 
diebus,'  showed  that  a  new  prerogative  was  declared,  and  that  always  before 
the  time  of  the  statute  it  was  otherwise;  and  so  in  effect  the  court  held,  as 
the  grant  was  before  the  present  statute,  when  by  the  mere  grant  of  a  manor, 
its  advowsons  would  pass  "  ( Year-Book,  43  Edward  III.,  fol.  22). 

1  Vide  vol.  ii.,  c.  x. 
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custody  of  all  lands  belonging  to  those  who  hold  of  him 
in  capite  per  servitium  militare,  of  which  the  tenants  were 
seized  in  their  demesne  as  of  fee,  the  day  they  died  (of 
whomsoever  they  held  else  by  the  like  service,  so  that  they 
held  of  ancient  time  any  land  of  the  crown),  until  the  heir 
came  of  lawful  age ;  except  the  fees  of  the  Archbishop  of 
Canterbury,  the  Bisbop  of  Durham  between  Tine  and 
Tees,  fees  of  earls,  and  barons  in  the  marches,  where  the 
king's  writs  run  not,  and  whereof  the  said  archbishop, 
bishop,  earls,  and  barons  ought  to  have  the  ward,  though 
they  held  of  the  king  in  some  other  place.1     The  king 
was  likewise  to  have  the  marriage  of  an  heir  within  age 
and  in  his  ward ;  whether  the  land  of  such  heir  had  be- 
longed to  the  crown  of  long  continuance,  or  came  by  rea- 
son of  some  escheat  into  the  hands  of  the  king,  or  he  had 
the  marriage  by  reason  of  the  wardship  of  the  lords  of 
such  heirs  without  any  respect  to  the  priority  of  feoffment, 
although  they  held  of  others:2  all  which  seems  to  be  only 
a  confirmation  of  the  common  law,  and  of  Magna  Charta.3 
The  king  was  to  have  primer  seisin,  after  the  death  of 
such  as  held  of  him  in  capite,  of  all  lands  and  tenements 
whereof  they  were  seized  'in  their  demesne  as  of  fee,  of  what 
age  soever  the  heirs  were,  receiving  the  issues  of  the  said 
lands  and  tenements,  until  the  usual  inquisition  was  taken, 
and  till  he  had  received  homage  of  such  heir.4    The  king 
was  to  assign  dower  to  widows,  after  the  death  of  their 
husbands  who  held  in  capite,  though  the  heir  was  of  full 
age,  if  the  widows  pleased :   and  before  assignment  of 
dower,  such  widows  were  to  swear  that  they  would  not 
marry  without  the  king's  license,  whether  the  heirs  were 
of  full  age  or  not ;  and  if  they  married  without  license, 
then  the  King  was  to  take  into  his  hands,  by  way  of  dis- 
tress, all  such  lands  and  tenements  which  they  held  of 
him  in  dower ;  though  neither  the  king  nor  the  wife  was 
to  take  the  issues  of  the  lands,  but  he  was  to  wait  till  she 
or  her  husband  satisfied  him  by  paying  a  fine.     In  the 
time  of  Henry  III.,  this  fine,  says  the  statute,  was  at  most 
one  year's  value  of  the  dower.    Moreover,  all  women,  of 
whatever  age,  who  held  of  the  king  in  chief,  were  to 
swear  not  to  marry  without  the  king's  license ;  and  if 
they  did,  their  lands  and  tenements  were  in  like  manner 

1  (Jh.  1.  s  Vide  vol.  ii.,  c.  v.,  and  c.  x.  ~. 

2  Ch.  2.  *  Ch.  3.     Vide  st.  Marl.,  c.  16,  and  vol.  ii.,  c  viii. 
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to  be  taken  into  the  king's  hands  till  they  redeemed  them 
by  fine.1  This  provision,  like  the  former,  was  only  a  con- 
firmation of  the  law  laid  down  in  Magna  Charta.2 

If  an  inheritance  held  of  the  king  in  capite  descended  to 
several  parceners,  all  the  heirs  were  to  do  homage  to  the 
king ;  and  it  was  so  to  be  divided,  that  every  parcener 
should  hold  his  part  of  the  king.3  If  a  woman,  during 
the  life  of  her  ancestor  who  held  in  capite  of  the  king,  was 
married  before  she  was  marriageable,  then  the  king  was 
to  have  the  ward  of  the  body  of  the  same  woman  until 
she  was  of  age  to  consent ;  at  which  time  she  might  have 
her  election  whether  she  would  continue  with  him  to 
whom  she  was  married,  or  accept  a  husband  that  the  king 
would  offer.  It  was  declared,  in  confirmation  of  Magna 
Charta,  that  none  who  held  of  the  king  in  capite  by  knight's 
service  might  alien  more  of  his  land  than  that  the  residue 
should  be  sufficient  to  answer  his  service,  unless  he  had 
the  king's  license  for  so  doing ;  but  this  was  not  under- 
stood of  the  members  and  parcels  of  such  land.4  As  to 
the  alienation  of  serjeanties  without  the  king's  license,  it 
appears  that -the  king  had  used  to  rate  such  serjeanties  at 
a  reasonable  extent  to  be  made  of  them,  and  on  that  foot 
it  is  left  by  this  statute.5 

It  was  declared,  that  where  another  presented  to  a 
church  that  was  of  the  king's  advowson,  and  a  suit  arose 
thereon ;  if  the  king  recovered  by  award  of  the  court, 
though  after  six  months  from  the  time  of  the  avoidance, 
that  should  not  prejudice  him,  if  he  had  presented  within 
six  months.6  Of  this  prerogative  there  is  no  mention  in 
any  writer  before  this  statute,  though  it  might  be  under- 
stood under  the  maxim  of  nullum  tempus  occurrit  regi,  which 
had  prevailed  in  the  reign  of  Henry  III.7 

In  the  two  following  chapters,  the  king's  right  to  the 
custody  of  idiots  and  lunatics  is  declared.  These  preroga- 
tives are  not  mentioned  by  Braeton ;  but  we  are  informed 
by  Fleta,  that  certain  persons,  called  Tutores,  used  to  have 
the  custody  of  the  lands  idiotarum  et  stultorum.  It  is 
thought  that  these  tutors,  as  was  natural,  were  the  lords 
of  whom  the  lands  were  holden ;  such  unhappy  persons 

1Ch.4.  5Ch.7. 

2  Vide  vol.  ii.,  c.  v.  sCh.  8. 

8  Ch.  5.     Vide  vol.  ii.,  c.  v.  '  Vide  vol.  ii.,  c.  v. 

*Ch.  6.     Vide  vol.  ii.,  c.  v. 
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being  in  a  sort  of  perpetual  infancy.  But  this  sort  of 
trust,  according  to  Fleta,  had  been  much  abused ;  on 
which  account  an  act  had  been  made  in  the  last  reign, 
which  is  now  lost,  giving  to  the  king  the  custody  of  the 
persons  and  inheritances  idiotarum  et  stultorum,  being  such 
a  nativitate ;  with  a  reservation  to  the  lord  of  all  his  law- 
ful claims  for  wards,  relief,  and  the  like '(a).  In  con- 
firmation of  this  statute  it  was  now  declared,  that  the 
king  should  have  the  custody  fatuorum  naturaliurn,  of 
natural  fools,  taking  the  profits  of  their  lands  without 
waste  or  destruction,  and  finding  them  necessaries.  This 
comprehended  all  persons,  of  whomsoever  they  might 
hold  their  fees.  After  the  death  of  such  natural  fools, 
he  was  to  restore  the  land  to  the  right  heirs,  so  that  such 
persons  might  not  alien,  nor  their  heirs  be  disinherited.2 
Thus  far  of  natural  fools  or  idiotce  et  stulti,  mentioned  by 
Fleta.  From  the  manner  in  which  that  author  expresses 
himself,  it  should  seem,  that  in  his  time  there  was  no 
provision  of  a  similar  kind  for  the  protection  of  the  per- 
sons and  estates  of  lunatics.  But  now  we  find  it  enacted, 
that  when  any  one,  who  once  had  his  memory  and  intel- 
lects, should  become  non  compos  mentis,  as  those  who  have 
lucid  intervals ;  in  such  case  the  king  was  to  provide,  that 
their  lands  and  tenements  should  be  kept  without  waste 
and  destruction ;  that  the  person  and  his  family  should 
live  and  be  maintained  in  a  competent  manner  out  of  the 
issues  thereof,  and  the  residue  be  kept  for  his  use,  to  be 

(a)  This  statute  is  said  to  have  been  the  ground  of  the  jurisdiction  of  the 
crown  over  the  persons  and  estates  of  idiots  or  lunatics  (2  Inst.,  14).  The 
custody  of  the  persons  and  estates  of  idiots  and  lunatics  was  a  power  not 
originally  in  the  crown,  but  was  given  to  it  by  the  statute,  for  the  benefit  of 
the  subject  (Hume  v.  Burton,  1  Bidgw.  P.  C,  224 ;  et  vide  2  Inst.,  14).  And 
now,  by  the  statute  de  prerogative  regie,  17  Edward  2,  c.  ix.  and  x.,  the  king 
shall  have  the  real  estates  of  idiots  to  his  own  use,  finding  them  necessaries; 
and  he  shall  provide  for  the  safe  keeping  of  the  real  estates  of  lunatics,  so 
that  they  shall  have  a  competent  maintenance,  and  the  residue  is  to  be  kept 
for  their  use  (Ld.  Ehfs  Ca.,  ib.  519,  535).  This  jurisdiction  was  administered 
in  chancery,  and  that  court  has  always  adverted  to  this  statute  as  the  basis 
of  its  jurisdiction.  Thus,  in  one  case,  the  question  whether  the  court  could 
order  timber  to  be  cut  upon  the  estate,  was  considered  upon  the  terms  of  this 
statute  {ex  parte  Broomfieldj  3  Bro.  P.  O.,  570).  It  may  be  doubted,  how- 
ever, whether — especially  as  the  statute  was  declaratory  —  the  jurisdiction 
does  not  rest  upon  the  broader  ground  of  the  duty  of  the  sovereign,  as  parens 
patrwe,  to  take  care  of  such  as  are  incompetent  —  a  jurisdiction  including 
lunatics  as  well  as  infants. 

1  Fleta,  p.  6.  »  Ch.  9. 
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delivered  to  him  when  he  recovered  his  memory.  In  the 
meantime,  such  lands  and  tenements  were  not  to  be 
aliened,  and  the  king  was  to  take  nothing  to  his  own  use. 
If  the  party  died  in  such  state,  the  residue  was  to  be  dis- 
tributed pro  animd  by  the  advice  of  the  ordinary.1 

The  king's  ancient  prerogative  to  have  the  wreck 2  of 
the  sea  was  declared,  as  also  to  have  whales  and  great 
sturgeon 3  taken  in  the  sea,  or  elsewhere  within  the  realm, 
except  in  certain  places  privileged  by  the  king.* 

In  the  twelfth  chapter  there  was  a  provision  concerning 
the  escheats  of  Normans.  King  John  was  the  last  duke 
of  Normandy;  for,  during  his  reign,  that  province  was 
lost.  King  Henry  III.,  as  appears  by  the  latter  clause  of 
this  chapter,  recovered  several  escheats  of  land  within 
this  realm  holden  by  Normans ;  who,  after  they  began  to 
adhere  to  the  French  king,  the  king's  enemy,  and  so  were 
considered  as  traitors,  forfeited  all  their  lands  to  the 
king,  of  whomsoever  they  were  held.  If  the  king  had 
given  those  lands  to  any  other,  he  could  not,  according  to 
the  system  of  tenures  now  prevailing,  grant 5  them  to  hold 
of  himself,  but  of  those  of  whom  they  were  before  holden  ; 
and  so  King  Henry  III.  had  made  all  his  grants.  It  was 
now  declared,  that  under  such  terms  the  escheats  of  Nor- 
mans should  continue  to  belong  to  the  king.6 

It  was  declared,  that  where  any  one  holding  of  the 
king  in  capite  died,  and  his  heir  entered  into  the  land,  be- 
fore he  had  done  homage  and  received  seisin,  he  should 
gain  no  freehold  by  such  entry ;  and  therefore,  if  he  died 
seized  during  that  time,  his  wife  should  not  be  endowed 
of  such  land,  as  had  lately  been  determined  in  the  case  of 
Matilda,  daughter  to  the  earl  of  Hereford,  and  married 
to  Maunsel,  the  earl  marshal.  He,  after  the  death  of 
"William,  earl  marshal  of  England,  took  seisin  of  the 
castle  and  manor  of  Scrogril,  and  died  in  the  same  castle 
before  he  had  entered  by  the  king,  and  done  homage  to 
him ;  upon  which  it  was  adjudged,  that  the  widow  should 
not  be  endowed,  because  the  husband  had  not  entered  by 
the  king,  but  by  intrusion.  But  this  same  doctrine  was 
not  applied  in  socage,  and  other  small  tenures.7 

It  was  declared,  that  the  king  should  have  escheats  of 
lands  belonging  to  freeholders  of  archbishops  and  bish- 


1  Ch.  10. 

1  Vide  vol.  ii.,  c.  ix. 
3* 

8  Bract.,  55  b. 
*  Ch.  11. 

6  Vide  vol.  ii.,  c.  v. 
6  Ch.  12. 

'  Ch.  13. 
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ops,  if  attainted  of  felony  during  the  vacancy  bf  the  see, 
while  the  temporalities  were  in  the  king's  hands;  and 
that  the  king  might  make  gifts  of  such  lands,  saving  to 
the  prelates  the  accustomed  services.1  Respecting  the 
king's  grants,  it  was  ordained,  that  when  he  granted 
lands,  or  a  manor  cum  pertinentiis,  without  express  mention, 
in  the  charter  or  writing,  of  knight's  fees,  advowsons  of 
churches,  and  dowers  when  they  fell,  belonging  to  such 
manor  or  land,  it  should  be  considered  that  the  king  re- 
served those  things  to  himself;  though  it  was  held  other- 
wise in  the  case  of  common  persons.2 

Lastly,  it  was,  consistently  with  the  common  law,3  de- 
clared, that  the  king  should,  have  the  goods  of  all  con- 
demned felons  and  fugitives,  wheresoever  they  were  found. 
Their  freehold  was  to  be  taken  into  the  king's  hands,  who 
was  to  have  the  profits  for  a  year  and  a  day,  with  the  lib- 
erty to  waste  and  destroy  its  houses,  woods,  and  gardens, 
and  all  manner  of  things  belonging  to  the  same  land,  ex- . 
cepting  in  case  of  persons  in  certain  places  privileged  by 
the  king.  After  the  king  had  had  his  year,  day,  and 
waste,  the  land  was  to  be  restored  to  the  lord  of  the  fee, 
who  might  have  had  it  before,  if  he  had  fined  to  the  king 
for  the  year,  day,  and  waste.  The  statute  says,  that  in  the 
county  of  Gloucester  there  was  a  custom  for  the  lands  and 
tenements  of  felons,  after  the  year,  day,  and  waste,  to  re- 
vert to  the  next  heir,  to  whom  they  ought  to  descend,  if 
the  felony  had  not  been  committed ;  the  same  in  Kent ; 
where,  says  the  statute,  the  maxim  was,  the  father  to  the 
bough,  the  son  to  the  plough.  The  custom  of  Kent  was  also 
recognized  as  to  the  descent  of  lands,  namely,  that  heirs 
male  should  divide  the  inheritance,  the  same  as  women : 
but  that  women  should  not  divide 4  with  men.  Another 
part  of  their  custom  was,  that  a  woman  after  the  death 
of  her  husband  should  be  endowed  of  a  moiety;  and  that 
if  she  committed  fornication  in  her  widowhood,  or  took 
another  husband,  she  should  lose  her  dower.5 

Such  are  the  prerogatives  of  the  crown,  which  it  was 
thought  convenient  at  that  time  to  ascertain  and  settle  by 
a  solemn  declaration  in  parliament.     It  is  probable  there 

IS1-.14-  .,    L       *CM5-  "Fide  vol.  ii.,c.viii. 

4  This  agrees  with  the  common-law  maxim  by  Glanville :  Mulier  nunquam 
cum  masculo  partem  capit  in  hereditate.     Vide  vol.  i..  c.  iii 
«  Ch.  16. 
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were  many  other  claims,  which  were  either  not  generally 
admitted,  or  too  well  known  to  need  any  declaration  of 
them  at  present. 

There  are  two  other  statutes  of  the  same  parliament : 
one  entitled,.  Modus  faciendi  homagium  et  fidelitatem:  the 
other,  De  terris  Templariorum,  hy  which  the  lands  and  pos- 
sessions of  the  Knights  Templar,  whose  order  was  then 
dissolved,  were  transferred  to  the  Knights  of  St.  John  of 
Jerusalem. 

The  Modus  faciendi  homagium  et  fidelitatem,  17  Edw.  II., 
st.  2,  prescribes  the  method  of  doing  homage  0f  homage 
and  fealty,  much  in  the  way  that  has  been  be-  and  fealty- 
fore  stated  out  of  Bracton.1  It  directs,  that  when  a  free- 
man did  homage  to  the  lord  of  whom  he  held  his  chief 
messuage,  he  should  hold  his  hands  together  between  the 
hands  of  his  lord  and  say  thus:  "I  become  your  man 
from  this  day  forth  for  life,  for  member,  and  for  worldly 
honor,  and  will  owe  you  faith  for  the  lands  that  I  hold 
of  you,  saving  the  faith  that  I  owe  unto  our  lord  the 
king."  If  he  did  homage  to  any  other  than  his  chief 
lord,  he  was  to  add,  "and  to  mine  other  lords."  When 
he  did  fealty,  he  was  to  hold  his  right  hand  upon  a  book, 
and  say,  "  Hear  you,  my  lord  R.,  that  I,  P.,  shall  be  to 
you  both  faithful  and  true,  and  will  owe  my  fidelity  unto 
you  for  the  land  that  I  hold  of  you,  and  lawfully  shall  do 
such  customs  and  services  as  my  duty  is  to  you,  at  the 
terms  assigned.  So  help  me  God  and  all  the  saints ! " 
When  a  villein  did  fealty  to  his  lord,  he  was  to  hold  his 
right  hand  over  the  book  and  say,  "  Hear  you,  my  lord 
A.,  that  I.,  B.,  from  this  day  forth  unto  you  shall  be  true 
and  faithful,  and  shall  owe  you  fealty  for  the  land  that  I 
hold  of  you  in  villeinage,  and  shall  be  justified  by  you 
in  body  and  goods.  So  help  me  God  and  his  holy  saints ! " 
It  is  probable,  the  above  regulation  was  not  a  parliamen- 
tary act,  any  more  than  that  in  the  18th  year  of  the  king, 
called  the  statute  for  view  of  frankpledge,  which  contains 
those  articles  of  inquiry  that  were  within  the  cognizance 
of  that  jurisdiction,  as  the  eapitula  itineris  did  those 
within  the  cognizance  of  the  eyre.  The  other  statutes 
of  this  king  relate  to  the  Despencers  and  Qaveston.  One 
is  for  revoking  an  establishment  of  the  household  that 

1  Vide  vol.  ii.,  c.  v. 


32  EDWARD   II.  [CHAP.  XII. 

had  been  made  in  the  11th  year  of  this  king ;  another  is 
the  statute  of  estreats,  16  Edw.  II.,  relating  to  the  order- 
ing of  those  matters  in  the  exchequer. 

Thus  have  we  gone  through  the  statutes  that  are  by- 
universal  consent  ascribed  to  the  reign  of  Edward  II.  At 
the  end  of  these  are  thrown  together  in  the  statute-book 
some  acts,  the  dates  of  which  are  not  exactly  agreed  upon 
by  lawyers,  except  that  they  were  made  either  in  the 
reign  of  Henry  III.,  Edward  I.,  or  Edward  II.,  for  which 
statuta  .wi  reason  they  are  classed  under  the  denomina- 
umporis.  t[0Il  0f  statuta  incerti  temporis.  As  some  of 
these  must  have  had  a  very  important  effect  at  the  time 
they  were  made,  it  will  be  proper  to  notice  them,  that 
such  consequences  as  after  followed  from  them  may  be 
ascribed  to  their  true  causes. 

Among  these  statutes  is  the  statute  of  Ragman  de  jus- 
titiariis  assignatis,  by  which  particular  justices  were  as- 
signed to  hear  and  determine  in  cases  of  outrage,  trespass, 
barratry,  and  the  like.  This  commission  was  probably 
the  same  as  was  called  Trailbaston;  and  if  so,  this  statute 
properly  belongs  to  the  time  of  Edward  I.1  There  is 
another  statute  upon  the  subject  of  administering  justice 
in  the  country,  entitled,  Statutum  de  justitiariis  assignatis  ; 
which  seems,  from  the  recital  at  the  opening  of  it,  to  have 
been  passed  very  soon  after  the  13  Edw.  L,  as  it  was  made 
in  aid  of  the  provision  for  taking  inquests  in  the  country 
by  justices  of  nisi  prius.  This  act  states,  that  the  justices 
of  both  benches,  and  the  justices  itinerant,  had  not  time 
to  come  into  the  country  at  the  seasons  appointed  by  that 
act ;  and  therefore  the  king,  willing  that  justice  should 
be  administered  with  all  despatch,  ordained  eight  justices 
to  take  assizes,  juries,  and  certificates,  through  the  whole 
kingdom ;  for  which  purpose  it  was  divided  into  four  cir- 
cuits. Two  of  these  justices  were  to  go  into  Yorkshire, 
Northumberland,  "Westmoreland,  Cumberland,  Lancashire, 
Nottinghamshire,  and  Derbyshire;  two  in  the  counties  of 
Lincoln,  Leicester,  "Warwick,  Stafford,  Salop,  Nottingham, 
Rutland,  Gloucester,  Hereford,  and  "Worcester ;  two  into 
Cornwall,  Devon,  Somerset,  Dorset,  "Wilts,  Southampton, 
Oxford,  Berks,  Sussex,  and  Surrey;  two  into  Kent,  Essex, 
Hertford,  Norfolk,  Suffolk,  Cambridge,  Huntingdon,  Bed- 


1  Vide  vol.  ii.,  c.  si. 
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ford,  and  Bucks.1  Assizes,  juries,  and  recognitions  of 
the  county  of  Middlesex  were  to  be  taken  before  the  jus- 
tices of  the  court  where  the  issue  depended.  These  eight 
justices  were  specially  to  attend  to  taking  assizes  and  cer- 
tificates assiduh  per  totum  annum,  without  any  regard  to  the 
times  prescribed  in  the  before-mentioned  statute,  in  any 
part  of  the  county  that  seemed  to  them  most  convenient 
and  proper;  and  no  writs  of  assize,  juries,  or  recognitions 
were  to  be  granted  before  any  other  justices,  nisi  de  speciali 
gratid  regis.2  It  does  not  appear  how  long  this  establish- 
ment of  justices  continued. 

Another  statute  contains  the  oaths  to  be  taken  in  the 
eyre  by  the  sheriff,  his  bailiffs,  the  four  hundredors,  and 
the  twelve  jurors,  much  in  the  way  in  which  they  had 
been  stated  by  Bracton.3  One  of  these  statutes  is  entitled, 
De  magnis  assists  et  duettis,  though  it  has  rather  the  appear- 
ance of  a  note  penned  by  some  lawyer  than  a  legislative 
act.  It  says,  that  battail,  or  the  great  assize,  should  not 
lie  between  relations  till  they  had  passed  the  third  degree, 
whenever  they  claimed  by  the  same  descent ;  but  battail 
might  be  joined  between  brothers  when  one  was  infeoffed 
and  the  other  claimed  by  descent.4  Battail  might  be 
joined,  but  there  could  be  no  great  assize,  where  a  man 
was  infeoffed,  and  he  vouched  to  warranty  a  charter 
which  he  had  of  his  feoffor ;  for  the  vouchee  might  deny 
the  charter  per  corpus  of  his  free  man ;  and  in  such  case 
no  great  assize  would  lie.  On  the  other  hand,  a  great 
assize  would  lie,  but  not  battail,  where  a  man  sold  land  to 
another,  and  that  other  sold  it  to  another,  and  with  it 
gave  the  charter  by  which  he  was  infeoffed.  After  this 
the  heir  of  the  first  feoffor  came  and  impleaded  him  by 
writ  of  right ;  here  he  could  not  defend  his  seisin  per  cor- 
pus of  his  free  man,  but  must  «put  himself,  says  the  statute, 
upon  God  and  the  great  assize.  However,  neither  the  battail 
nor  great  assize  would  lie,  where  the  demandant  claimed 
to  hold  in  frank-marriage,  free  burgage,  or  in  gavelkind ; 
nor  would  they  lie  where  he  demanded  only  a  small  thing, 
as  an  acre,  or  toft ;  but  in  such  cases  they  might,  by  award 

1  Vide  vol.  i.,  c.  ii.,  for  the  distribution  of  the  counties  at  the  first  appoint- 
ment of  circuits. 
8  Vide  vol,  ii.,  c.  v.,  and  c.  x. 
*  Vide  vol>  ii.,  c.  viii. 
4  Ibid.,  vol.  i.,  c.  iii. 
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of  the  justices,  put  themselves  by  consent  on  a  jury  of 
twelve  free  men,  in  lieu  of  the  great  assize. 

A  similar  fragment  of  old  law  is  entitled,  Statutum  de 
visu  terrce,  et  essonia  de  servitio  domini  regis.  This  declares, 
that  a  view  should  not  be  granted  in  a  writ  de  custodid,  in 
a  writ  de  consuetudinibus  et  servitiis,  or  in  one  de  advocatione 
ecclesice,  unless  where  there  were  more  churches  in  one  vill 
of  the  same  saint ;  nor  in  a  writ  de  dote  assignandd  or  nuper 
obiit.1  Again,  the  essoin  de  servitio  regis  was  not  to  lie  in 
a  writ  of  novel  disseisin,  in  a  writ  or  dower  unde  nihil, 
ultimce  prcesentationis,  nor  appeal  de  morte  hominus.2 

The  statutum  pro  tenentibus  [per  legem  Anglim  bears  evident 
marks  of  an  earlier  period  than  this  reign.  In  stating 
the  law  of  tenent  by  the  courtesy,  it  says,  that  the  second 
husband  should  inherit,  contrary  to  the  express  declara- 
tion of  the  statute  de  donis,  which  altered  the  common 
law  in  this  particular;  it  was  therefore  written  before 
that  act.  Again,  as  it  confines  the  courtesy  to  estates 
given  in  maritagium,  according  to  Glanville,  without  in- 
cluding all  inheritances,  as  Bracton  does,  it  must  have 
been  written  before  the  latter  author  penned  his  book. 
But  if  this  was  a  statute  before  Bracton's  time,  that  author, 
where  he  examines  the. question  of  the  second  husband 
claiming  by  the  courtesy,  and  mentions  Segrave's  opinion 
against  it,  could  not  be  supposed  to  omit  noticing  any 
statute  that  had  been  made  so  decisive  as  this  is.3 

The  statutum  de  catallis  felonum  states  the  law  respecting 
the  land  and  chattels  of  felons  before  conviction,  in  the 
same  manner  as  Bracton.  Among  the  statutes  incerti  tem- 
poris  is  one,  entitled  in  English,  Articles  against  the  king's 
prohibition,  being,  in  fact,  a  translation  of  the  latter  part 
of  the  statute  of  Oireumspecte  agatis,  the  substance  of  which, 
however,  is  in  the  former* part  of  that  same  statute. 
Another  is  entitled, ■  Prohibitio  formata  de  statuto  articulorum, 
being  a  writ  of  prohibition  directed  to  the  Bishop  of  Nor- 
wich, or  his  official,  with  a  view  probably  of  enforcing 
the  regulations  made  by  the  statute  of  Oireumspecte  agatis, 
which  was  made  on  the  occasion  of  some  proceedings  in 
that  bishop's  court. 

'View  was  not  allowed  nuper  obiit  at  common  law.     Vide  vol.  ii.,  c.  vii. 
1  As  to  dower  and  assisa  ultima  prcesentationis,  this  was  a  declaration  of  the 
common  law.     Vide  vol.  ii.,  c.  vii.     As  to  the  other  points,  vide  ibid. 
8  Vide  vol.  i.,  c.  ii.,  iii.,  and  vol.  ii.,  c.  x. 
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The  remainder  of  these  statutes  are,  an  ordinance  for 
bakers  ;  consuetudines  etassisa  deforests,,  sive  articuli  de  attachi- 
amentis  forestaz  ;  statutum  armorum  ad  torniamenta  ;  compo- 
sltio  ulnarum  et  perticarum  ;  statutum  de  Judaismo  ;  de  divisione 
denariorum ;  an  ordinance  for  measures,  none  of  which  are 
of  any  great  moment.  Statutum  de  brevi  de  inquisitionibus 
concedendo  de  terris  ad  manum  mortuam  ponendis,  has  been 
supposed  to  belong  to  the  20  Edw.  I.  This  act  directs, 
that  the  writ  of  inquisition  (by  which  was  meant  the 
writ  of  ad  quod  damnum)  should  not  be  granted  for  amor- 
tising lands,  but  that  such  alienations  should  be  done  only 
by  petition  in  full  parliament.  We  have  seen l  that  this 
writ  was  afterwards  authorized  by  parliament  for  this 
very  purpose  of  aliening  in  mortmain. 

Thus  far  of  the  statutes  of  the  king,  and  of  those 
incerti  temporis,2  none  of  which,  except  that  for  the  appoint- 
ment of  sheriffs,  and  that  de  frangentibus  prisonam,  seem  to 
have  made  any  very  material  alteration  in  the  common 
law.  They  were  either  collections,  and  a  sort  of  summce, 
comprising  in  one  view  a  number  of  particulars  relating 
to  one  object,  and  necessary  to  be  plainly  understood,  as  the 
Prcerogativa  Regis,  or  declarations  of  the  law  in  certain 
points  that  were  entertained  with  some  hesitation  and 
doubt. 

Having  noticed  the  few  regulations  made  by  statute 
during  this  reign,  we  shall  now  see  what  was  done  by  our 
courts.  In  this  branch  of  our  subject  we  shall  circumscribe 
our  inquiries,  as  we  did  in  the  preceding  reign,  confining 
our  observations  principally  to  such  parts  of  the  law  as 
have  not  been  hitherto  sufficiently  elucidated,  and  to  such 
modifications  of  the  old  law  as  had  arisen  from  the  oper- 

1  Vide  vol.  ii.,  c.  xi. 

2  Besides  the  statutes  already  mentioned,  which  are  to  be  found  in  all  the 
common  editions  of  the  statutes,  there  are  about  ten  more,  which  have  been 
omitted  by  later  compilers,  and  are  only  to  be  seen  in  the  edition  printed  by 
Tottell,  which  is  the  book  usually  quoted  by  Lord  Coke  under  the  title  of 
Vetus  Magna  Charta.  These,  like  many  of  those  we  have  just  been  men- 
tioning, contain  declarations  of  the  common  law,  and  have  the  appearance 
of  being  the  notes  of  lawyers.  They  are,  except  one  or  two,  of  little  im- 
portance, as  may  be  judged  from  the  titles  of  most  of  them.  The  titles  are 
as  follow :  Consuetudines  Cantice  — Capilvla  Itimeris  —  De  Homagio  capiendo  — 
Contra  Viieeomites  el  Clericos —  Capilula  Eschcetrice —  Juramentum  Regis  —  Jvr 
ramentum  Episcoporum —  Juramentum  Conciliariorum  Megis^ — Juramentum  Es- 
chcetorum  —  Juramentum  Vicecomitum  —  Juramentorvm  Majorum  et  Ballivorum 
— De  Divisione  Denariorum  —  De  Vendiiione  Farvnoz — Abjuralio  et  Juramenr 
turn  Latronum. 
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ation  of  the  numerous  statutes  made  in  the  last  reign ; 
these,  from  their  novelty,  being  entitled  to  a  more  particu- 
lar attention. 

Whatever  might  have  been  the  doubt,  in  the  time  of 
Bracton,1  about  the  succession  of  the  half-blood,  we  find 
in  this  reign  the  rule  of  descent  was  established  conformar 
bly  with  what  was  laid  down  by  Britton  in  the  last  reign,2 
that  the  half-blood  should  be  entirely  excluded  in  the  suc- 
cession to  land.  In  the  fifth  year  of  this  king,3  the  fol- 
lowipg  question  was  put  to  the  bench  by  one  of  the 
counsel :  "What  dd  you  say  to  the  imperial  law,4  upon 
which  the  law  of  the  land  is  founded,  which  ordains,  that 
the  heritage  shall  go  to  the  most  worthy ;  qubd  possessio 
fratrisfacit  sororem  hasredem  ?  to  which  the  court  assented ; 
and  in  the  same  place  it  is  stated,  in  the  very  terms  of  the 
law  as  held  at  this  day,  that  if  the  brother  dies  and  the 
sister  enters,  the  land  shall  rather  escheat  to  the  lord  than 
descend  to  another  sister  of  the  half-blood :  "  and  this 
(says  the  book)  is  the  common  law,  which  ought  not  to  be 
changed."  Accordingly,  in  the  case  then  before  the  court, 
they  determined  that  the  land  in  question  should  go  to 
the  uncle,  and  not  to  the  sister  of  the  half-blood.  This 
now  became  the  law,  as  well  in  lands  descended  as  those 
taken  by  purchase,  respecting  which  we  have  seen  there 
was  a  difference  in  the  time  of  Bracton.5  After  this,  the 
course  of  descent  referred  a  claimant  no  further  than  to 
the  person  last  seized,  and  it  became  the  rule,  without  any 
exception,  that  seisinafacit  stipitem,  that  is,  that  the  seisin 
of  the  last  possessor  was  to  be  taken  for  presumption  of 
his  being  of  the  blood  of  the  first  purchaser  without  in- 
vestigating a  descent,  which,  in  many  cases,  had  become 
totally  obscured  by  length  of  time. 

It  seems  to  have  been  very  early  taken  for  law,  that 
warranty  with  assets  would  bar  the  issue  in  tail,6  but  not 
warranty  without  assets :  thus  was  a  method  already  pro- 
posed of  getting  loose  from  the  tie  of  an  entail.  But 
notwithstanding  this,  there  appear  constructions  upon  the 

Gifts  m  t^i     wor&>,  and  peculiar  limitations    of  entails, 

which  show  a  prevailing  inclination  to  extend 

the  statute  de  donis  to  the  utmost.     Among  others  the 

1  Vide  vol.  H.,  c.  v.  *  La  ley  immel. 

1  Ibid.,  c.  xi.  5  Vide  vol.  ii.,  o.  v. 

s  5  Edw.  II.,  Mayn.,  148,  S.  P.    Ibid.,  628.      «  4  Edw.  II.,  Mayn.  167 
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two  following  may  be  mentioned  as  strong  instances :  It 
was  determined  that  the  heirs,  as  well  as  the  first  donee, 
were  restrained  from  alienation ;  and  that  the  word  heirs 
was  left  out  of  the  statute  by  mistake  of  the  clerk.1  If 
the  heirs  of  the  donee  were  construed  to  be  bound  by  the 
statute,  there  seems  no  reason  to  prevent  this  construction 
being  carried  still  further  to  the  heirs  of  those  heirs,  and 
so  on,  in  infinitum.  Thus  did  the  judges  completely  carry 
into  execution  a  plan  for  rendering  landed  property,  for- 
ever after,  subject  to  continue  in  the  families  to  which  it 
might  happen  to  be  disposed  by  persons  living  in  the  13th 
year  of  Edward  L,  notwithstanding  any  future  possessor 
might  be  ever  so  inclined  to  part  from  it. 

In  order  to  carry  into  complete  effect  the  principle  of 
this  famous  statute,  it  was  found  necessary  to  abrogate 
and  dispense  with  many  of  the  claims  to  which  a  person 
possessed  of  such  an  estate  was  liable  at  common  law. 
Such  seems  to  have  been  the  determination  in  5  Edw.  II.,2- 
where  the  second  wife  claimed  dower  out  of  an  estate  in 
special  tail  to  her  husband  and  his  heirs  by  a  former  wife. 
In  support  of  this  claim  it  was  contended,  that  the  stat- 
ute only  restrained  the  tenant  from  alienation,  but  could 
not  prevent  the  attachment  of  a  lawful  right.  To  this  it 
was  answered,  that  the  tenant  never  had  a  fee  in  him,  nor 
was  any  more  than  a  joint  feoffee ;  besides,  the  statute, 
which  requires  that  the  land  should  descend  to  the  heir 
specified  by  the  deed  of  gift,  or  revert  to  the  donor,  virtu- 
ally took  away  this  claim  of  dower,  as  a  sort  of  alienation 
that  would  so  far  prejudice  the  issue.  Such  was  the  man- 
ner in  which  the  claim  was  combated  by  those  who  best 
knew  the  law  of  those  times.  It  may  be  presumption, 
upon  the  foundation  of  such  scanty  remnants  of  old  law  as 
we  possess,  to  hazard  any  other  reason  than  such  as  is  here . 

fiven ;  but  we  cannot  help  observing,  that,  as  the  law  of 
ower  stood  in  the  times  of  Bracton,  it  seems  very  doubt- 
ful whether  the  second  wife,  in  this  case,  would  be  entitled 
to  dower.  And  when  we  consider  the  estate  of  a  tenant 
by  the  courtesy  (a  claim  that  seems  very  analogous  to  that 
of  dower),  the  doubts  entertained  in  Bracton's  time,  and 
the  removal  of  them  by  the  stat.  de  donis,  which  declared 
that  the  second  husband  should  not  be  tenant  by  the 

1  5  Edw.  II.,  Bro.  Tail.,  71.  J  Mayn,  139.  ■ 

vol.  in.— 4 
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courtesy,  there  seems  to  arise  a  certain  equitable  construc- 
tion, in  this  case,  in  favor  of  the  heir,  to  relieve  him  from 
the  second  dower.1 

Probably  soon  after  Fleta  wrote  the  writ  of  formedon 
in  remainder  was  invented;  for  we  find  one  in  the  second 
year  of  Edward  IL,a  so  that  there  was  now  the  distinction, 
wherever  an  estate  was  to  be  limited  over  to  any  person 
but  the  donor,  between  a  remainder  and  a  reversion;  and  a 
remainder  was  considered  as  a  technical  term  of  limitation, 
altogether  requisite  in  the  wording  of  the  donation.  Thus 
in  the  eighth  year  of  this  king 3  a  question  arose  upon  a  gift 
of  land  in  remainder  to  J.  S.  in  tail,  and  for  default  of  issue 
to  W.  N.  habendum  in  tail ;  it  was  doubted  whether  this 
was  good  without  some  word  importing  a  remainder;  and 
it  was  held  sufficient  only  by  a  strained  construction, 
namely,  that  the  former  gift  in  remainder  to  J.  S.  was  to 
be  extended  to  both. 

The  most  interesting  part  of  that  knowledge  which  is 
furnished  by  the  reports  of  this  reign  consists  in  the  prog- 
ress made  towards  bringing  into  form  the  remedies  lately 
invented  for  redressing  injuries  to  land  or  personal  prop- 
erty (a).  Of  these  writs  we  shall  now  give  a  short  account, 
beginning  with  writs  of  formedon. 

(a)  It  was  required  at  that  time  that  the  writ  should  in  brief  disclose  the 
nature  and  ground  of  action.  This,  which  used  to  be  required  in  every  writ 
(and  still  is,  to  some  extent,  in  ejectment),  is  now  true  of  declaration ;  and 
where  the  plaintiff  "  counted "  or  declared  that  the  defendant  had  broken  a 
covenant,  to  acquit  or  indemnify  him  of  all  manner  of  debts  and  demands 
in  regard  to  a  house,  etc.,  it  was  objected,  that  in  the  writ  he  ought  to  have 
stated,  at  all  events  generally,  the  nature  of  his  claim,  and  how  the  plaintiff 
was  damnified,  and  ought,  in  his  declaration,  to  show  how  he  had  his  action. 
And  thus  it  was  said,  when  a  man  is  summoned  into  court,  the  writ  ought  to 
be  so  that  the  party  may  be  instructed  as  to  what  he  ought  to  answer.  And 
perhaps  we  have  an  acquittance  from  you  of  what  you  demand,  although  we 
have  it  not  here,  and  you  ought  not  to  have  judgment  against  us,  because  we 
were  not  instructed  by  the  writ  what  we  were  summoned  to  answer,  and  we 
ought  to  have  time  to  give  a  final  answer."  Westbury  agreed,  but  Herle 
thought  that,  as  the  deed  was  in  its  terms  general,  the  writ  might  be  general, 
and  the  declaration  certain.  It  was  still  pressed,  however,  that  if  the  writ 
was  general  the  defendant  ought  to  have  further  information  before  he 
pleaded,  and  this  seems  agreed  to  ( Tear-Book,  18  Edw.  II.,  600).  It  is  to  be 
observed,  that  although  these  real  actions  had  been  obsolete  even  when  our 
author  wrote,  they  embodied  the  law  of  estates,  the  principles  of  which  are 
all  to  be  found  laid  down  in  the  Year-Books.  Real  actions,  it  is  to  be  noted 
only  lay  for  freehold  estates.  Thus,  in  an  action  of  waste,  the  writ  must  at 
least  state,  tenet  ad  terminum  vitoz  (37  Hen.  VI.,  fol.  26).  And  so  any  general 
grant,  not  limited  in  extent  of  duration,  and  which  might  last  for  life  was 

1  Vide  vol.  ii.,  c.  x.  a  Mayn.,  40.  »  Bro.,  don.  and  rem.,  38. 
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Writs  of  formedon  became  in  this  reign  very  common, 
being  specific  remedies  to  carry  into  effect  the  provisions 
of  the  statute  de  donis.  These  were  of  three  kinds :  one 
was  a  formedon  in  descendre;  another,  a  formedon  in  re- 
verter; another,  in  remainder.  The  formedon  in  descendre 
was  ordained,  and  the  form  thereof  given  by  the  statute, 
which  also  speaks  of  the  formedon  in  reverter  (not  indeed 
under  that  name,  but  by  the  description  of  a  writ  whereby 
the  donor  was  to  recover  after  failure  of  heirs)  as  common 
enough  in  the  chancery ;  though,  as  we  observed  before, 
there  is  no  mention  of  such  a  writ,  nor  probably  did  it  ex- 
ist in  Bracton's  time.  The  form  of  a  formedon  in  reverter 
differed  from  that  in  descendre  only  as  the  two  cases  differed. 
It  was,  Prcecipe,  etc.,  qubd  justh,  etc.,  manerium  de  Bloxham 
cum  pertinentiis,  quod  Robertus  de  Grelley  dedit  Petro  de 
Grelley  ad  totam  vitam  suam,  et  quod  Thomas  flius,  et  hceres 
prcedicti  B.  frater  ejusdem  Johanna,  cujus  hceres  ipse  est,  con- 
cessit Isolde  de  Grelley,  habendum,  post  mortem  praidicti  Petri, 
eidem  Isolde  et  hceredibus  de  corpore  suo  ezeuntibus,  et  quod,  post 
mortem  prcedictorum  Petri  de  Isole,  prcefatce  Johannce  reverti 
debet,  per  formam  donationis  et  eoncessionis,  prcedictorum,  eb 
qubd  prcedicta  Isolde  obiit  sine  hcerede  de  corpore  suo  exeunte, 

held  to  be  at  least  an  estate  for  life  (Burton  v.  Burton,  lib.  ass.  anno  17,  fol. 
49).  And  so  where  land  was  granted  generally,  without  saying  for  how  long, 
a  freehold  estate  was  deemed  to  arise  (Vavaswr's  Case,  lib.  ass.  11,  29).  The 
remedies  by  real  actions  only  applying  to  freehold  estates,  and,  moreover, 
being  carefully  adapted  to  their  respective  qualities,  the  law  of  real  property 
was  necessarily  involved  in  that  of  real  actions.  Although  the  "real  ac- 
tions" to  which  all. this  learning  applies,  had  become  obsolete  even  when 
our  author  wrote,  and  have  long  been  abolished,  they  embodied  the  princi- 
ples which  lay  at  the  basis  of  the  whole  law  of  real  property,  and  formed 
the  foundation  for  the  complicated  system  of  titles  and  conveyancing  which 
still  exists.  Thus,  for  instance,  cases  in  the  Year-Books  as  to  writs  of  forme- 
don, the  remedy  for  an  estate  in  tail  (11  Hen,.VI.,  fol.  20;  8  Edw.  III.,  fol. 
11 ;  5  Edw.  in.,  fol.  17 ;  21  Sen.  VI.,  fol.  36),  are  cited  by  Mr.  Preston  in 
his  work  on  conveyancing,  as  showing  that,  in  deriving  title  to  an  estate  tail, 
it  is  immaterial  whether  the  party  through  whom  the  demandant  derives  title 
was  seized  or  not ;  and  it  is  to  be  observed,  that  in  tracing  titles  in  an  ab- 
stract of  title  required  on  a  sale,  very  much  the  same  rules  prevail  as  in  de- 
ducing title  in  a  real  action.  And  all  the  well  established  rules  and  prin- 
ciples of  the  law  of  real  property  or  conveyancing  are  to  be  retraced  to  these 
early  times.  So  the  well-known  rule  in  Shelly' s  case,  as  it  is  called, — one 
of  the  corner-stones  of  conveyancing, —  is  to  be  traced  back  to  cases  in  the 
very  earliest  of  the  Year-Books  (18  Edw.  II,  fol.  577;  40  Edw.  Ill,  fol.  9; 
The  Prior  ofBeverltfs  Case,  38  Edw.  III.,  fol.  31 ;  21  Edw.  III.,  fol.  31).  That 
is  to  say,  the  rule  in  the  case  of  land  conveyed  to  a  man  and  his  son,  and  the 
heirs  of  his  son's  body,  when  the  son  died  without  issue  in  the  life  of  the 
father  (Ibid.). 
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etc}  The  formedon  in  remainder  was  a  writ  that  had  orig- 
inated since  the  statute,  and  was  founded  upon  the  distinc- 
tion just  mentioned,  that  had  lately  been  made  between  a 
reversion  when  to  a  donor  and  when  to  a  third  person, 
which  in  the  latter  case  was  now  called  a  remainder.2  The 
writ,  therefore,  in  consequence  of  this  distinction,  used  in 
such  cases  to  allege  quce  remanere,  instead  of  quce  reverti 
debet.  So  early  as  the  second  year  of  this  king,  we  find 
this  writ  to  be  a  settled  form  of  demanding  land.3 

The  formedon  in  deseendre,  as  it  came  in  the  place  of  a 
mortauncestor  (the  only  remedy  which,  before  the  statute, 
the  heir  per  formam  doni  had],  was  in  some  points  consid- 
ered in  the  light  of  that  writ.  It  was  looked  upon  as  a 
writ  of  possession,  and,  as  such,  it  was  held  the  demandant 
must  make  himself  heir  to  the  person  last  seized.4  It  was 
argued,  that  as  it  would  be  a  good  plea  for  a  tenant  in 
mortauncestor  to  say,  that  the  person  last  seized  died  seized 
of  nothing  but  a  fee  tail ;  so,  in  this  writ,  it  would>be  good 
to  say  he  died  seized  of  a  fee  simple.5  This  writ  was  held 
to  lie  for  an  infant  as  well  as  for  a  person  of  full  age,  not 
only  because  it  was  a  writ  of  possession,  of  which  any  one 
might  avail  himself,  but  also  because  it  was  expressly  or- 
dained by  a  statute  which  makes  no  exception  of  persons 
within  age.6  The  general  plea  in  this  and  the  other  forme- 
dons  was,  ne  dona  pas.  It  was  once  pleaded  in  a  formedon 
in  deseendre,  that  the  donor  was  not  so  seized  as  to  be^  able 
to  make  a  gift.  To  this  it  was  objected,  that  there  was  no 
need  of  inquiring,  in  this  action,  about  the  seisin  or  title 
of  the  donor,  and  the  tenant  had  nothing  else  to  say  but 
ne  dona  pas:  the  tenant  accordingly  amended  his  plea,  and 
said  he  could  not  make  a  gift,  sans  ceo,  that  he  was  seized 
so  as  to  confer  a  seisin ;  but  it  being  still  insisted  that  the 
donor's  title  was  not  to  be  inquired  into,  one  of  the  justices 
directed  ne  dona  pas  to  be  entered  on  the  roll.7 

A  formedon  in  reverter  was  also  considered  as  a  writ  of 
possession,  and  therefore  where  it  counted  of  a  seisin  so 
far  back  as  the  time  of  King  Richard,  as  in  a  writ  of  right, 
it  was  held  ill,  and  it  was  said  that  it  should  be  limited  to 
the  time  of  a  writ  of  aiel  or  mortauncestor.8  However, 
though  a  writ  of  possession,  it  was  held  that  an  infant 

1  Mayn.,  473.  *  Mayn.,  390.  '  Mayn.,  506. 

2  Ibid.,  311.  "Ibid.,  431.  » Ibid.,  37,  38.    Vide  vol.  ii.,  c.  ix. 
'.Ibid.,  40.              •  Ibid.,  16, 150.  ' 
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could  not  bring  it,  because  it  lay  at  common  law,  and  was 
not  ordained  by  statute  as  the  formedon  in  descendre  was.1 
A  formedon  in  remainder  was  considered  in  the  same 
light  as  the  former.  An  objection  was  made  to  a  writ  of 
formedon  in  remainder,  and  the  clerks  of  the  chancery  were 
sent  to,  who  said  it  was  the  usual  form  of  the  chancery  to 
make  the  demandant  in  such  writ  heir  to  the  person  last 
seized,  and  to  no  other;  but  they  could  give  no  reason 
for  it.'2 

It  was  not  unusual,  in  a  formedon,  for  the  tenant  to  plead 
that  an  ancestor  of  the  demandant  aliened  with  warranty 
to  such  a  person  from  whom  the  land  descended  to  the 
tenant ;  and  to  argue  upon  this,  that  it  would  be  absurd 
for  the  demandant  to  claim  under  the  entail  as  against  the 
tenant,  when  he  was  bound  by  the  warranty  of  his  ancestor 
to  defend  the  tenant  in  possession  of  that  very  land  against 
all  the  world.  To  this  plea  it  was  common  for  the  de- 
mandant to  admit  the  deed  of  his  ancestor,  but  to  say, 
that  assets  did  not  come  to  him  by  descent  from  his 
ancestor,  therefore  that  he  ought  not  to  be  bound  by  it ; 
and  if,  upon  trial  of  this  issue  whether  he  had  any  value 
by  descent  from  his  ancestor,  it  was  found  that  he  had,  the 
warranty  was  held  a  bar  to  the  action,  and  otherwise  not.3 
That  a  warranty  should  bar  the  heir  from  claiming  against 
his  ancestor's  deed,  is  perfectly  conformable  with  the  old 
law ;  and  as  the  statute  de  donis  had  only  declared  that  a 
fine  should  not  bar,  but  seems  to  have  left  an  estate  tail 
open  to  the  effects  of  a  warranty,  it  was  nothing  more  than 
a  natural  conclusion  of  law,  that  an  estate  tail,  even  after 
the  statute,  might  be  barred  by  a  warranty ;  but  the  singu- 
larity is,  that  this  warranty  was  restricted  so  as  to  lose  its 
effect,  if  not  accompanied  with  assets  by  descent. 

We  have  before  seen  that  the  heir  of  the  warrantor  at 
common  law  was  not  bound  ad  excambium,  but  only  in 
proportion  to  the  lands  descended  to  him  from  the  war- 
rantor ;  he  was,  nevertheless,  bound  to  warrant,  and,  of 
course,  was  barred  from  claiming  the  estate,  although  he 
had  no  lands  or  assets,  as  they  were  now  called  by  descent.4 
No  statute  that  has  come  down  to  us  was  made  expressly 
to  change  the  law  in  this  point.  There  seems  no  other 
way  of  accounting  for  this  novelty  but  by  supposing  that 

1  Mayn.,  389.    Vide  vol.  ii.,  c.  x.  *  Mayn.,  45,  564,  641. 

1  Mayn.,  625.  *  Vide  vol.  ii.,  o.  viL    • 
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the  judges  thought  themselves  justified  by  the  spirit  of 
the  statute  de  donis,  to  adopt  the  principle  and  regulation  of 
the  statute  of  Gloucester  concerning  alienations  of  tenants 
by  the  courtesy.  This  statute,  proceeding  as  we  have 
before  surmised  upon  the  common-law  notion  just  men- 
tioned,1 had  declared  that  a  warranty  of  the  father  should 
not  bar  the  heir  without  an  inheritance  descending  ex 
parte  patris. 

That  they  had  an  eye  to  the  statute  of  Gloucester  in 
their  reasoning  respecting  entails  and  warranty,  seems 
probable  from  the  following  case  :  A  tenant  per  la  ley  had 
aliened  with  warranty,  and  his  heir  brought  a  formedon. 
To  this  a  warranty  was  pleaded.  In  reply  the  statute  was 
set  forth ;  and  it  was  alleged  there  was  nothing  by  de- 
scent, therefore  the  warranty  was  of  no  force.  To  this  it 
was  objected,  that  he  could  not  avail  himself  of  that 
statute,  because  it  was  confined  to  the  writs  mentioned 
therein ;  namely,  to  writs  of  mortauncestor,  ael,  cosinage, 
and  besael.  But  it  was  answered,  that  in  like  manner  as 
another  chapter  of  that  statute,  which  gives  the  writ  of 
entry  in  cam  proviso,  was  construed  to  extend  to  aliena- 
tions by  tenant  for  life  and  per  legem,  though  the  statute 
only  mentions  tenants  in  dower ;  so  on  this  chapter  might 
any  writ  be  maintained  that  was  grounded  on  the  aliena- 
tion of  the  husband ;  and  it  was  accordingly  adjudged, 
that  the  writs  named  in  the  statute  were  only  for  exam- 
ples, and  that  a  writ  of  formedon,  or  right,  would  be 
equally  good.2  Thus,  if  a  formedon  in  descendre,  which 
was  specially  assigned  by  statute  for  the  issue  in  tail,  was 
allowed  as  a  remedy  in  a  case  within  the  statute  of 
Gloucester,  there  seemed  to  be  an  affinity  acknowledged 
between  those  two  parliamentary  provisions. 

Indeed,  when  it  is  considered,  that  the  statute  of 
Gloucester  was  made  in  protection  of  the  heir  against  the 
alienation  of  the  ancestor,  in  case  of  a  gift  in  maritagium, 
and  of  a  tenant  by  the  courtesy  ;  that  gifts  in  maritagium. 
are  one  of  the  estates  mentioned  in  the  statute  de  donis, 
which  statute  was  made  expressly  in  favor  of  heirs ;  and 
that  there  is  a  special  provision  therein  to  protect  the  heir 
from  being  encumbered  with  the  courtesy  of  a  second 
husband:  these  two  acts  must  be  considered  in  the  light 

,  *  Vide  vol.  ii.,  c.  ix.  *  Mayn.,  324,  325. 
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of  statutes  in  pari  materie ;  and  to  be  accordingly  entitled 
to  such  reciprocal  assistance  as  can  be  mutually  communi- 
cated from  one  to  the  other,  by  construction.  Whatever 
might  be  the  ground  upon  which  the  courts  proceeded, 
we  find  it  decided  so  early  as  the  second  year  of  this  king, 
that  warranty  with  assets  would  bar  the  heir  in  tail,  but 
not  warranty  without  assets ;  and  it  is  very  explicitly 
declared  in  the  next  reign,  as  will  be  shown  hereafter, 
that  this  piece  of  law  was  by  equity  of  the  statute  of 
Gloucester. 

We  are  now  enabled  to  see  the  nature  and  tendency  of 
some  other  writs,  which  have  hitherto  been  mentioned 
only  generally. 

There  were  at  common  law  two  writs  for  the  recovery 
of  the  right  of  wardship — that  called  De  communi  cus- 
todier, and  that  De  transgressione,  for  ejectment  of  ward ; 
neither  of  which  are  discoursed  of  by  any  author  of  the 
preceding  ages;  but  all  the  knowledge  we  have  of 
them  is  derived  from  two  statutes,  which  make  some 
regulation  for  their  conduct  and  process.1  One  other  real 
of  those  statutes  ordained  likewise  the  writ  of  writB- 
ravishment  ofward,-wh\ch  did  not  lie  at  common  law.  All 
these  three  writs  were  in  use  during  this  reign ;  and  we 
are  enabled,  from  some  few  decisions,  to  collect  their  dis- 
tinct office.  It  seems  the  writ  of  ward  was,  in  its  nature, 
a  writ  of  right,  and  was  brought  for  the  mere  right, 
before  any  seisin  of  ward  had  been  attained : 2  in  this 
action  the  defendant  might  pray  in  aid,  and  vouch  to 
warranty,  as  in  other  real  suits,  but  the  process  was  that 
of  distress.3  The  writ  of  ejectment  of  ward  lay  where  a 
seisin  had  been  obtained,  and  the  plaintiff  had  been  ousted 
thereof;  and,  like  the  former,  it  lay  both  for  the  land  and 
the  body  of  the  ward.4  The  writ  of  ravishment  of  ward, 
which  was  given  by  the  2  Westminster,  c.  xxxv.,6  was 
only  to  recover  the  body  ;  and  this,  like  the  former,  only 
lay  where  there  had  been  a  seisin,  and  the  plaintiff  was 
deprived  of  his  ward:  it  was  held,  however,  that  the 
defendant  should  not  be  permitted  to  traverse  the  seisin,* 
but  must  plead  the  general  issue  of  ne  ravist point.6  This 
was  an  action  of  trespass  as  well  as  the  former,  and  there- 
fore it  was  thought  that  the  writ  should  be  laid  vi  et 

1  Vide  vol.  ii.,  c.  x.  s  Ibid.,  213.  6  Vide  vol.  ii.,  c.  x. 

2  Mayn.,  378.  *  Ibid.,  376.  •  Mayn.,  378. 
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armis;  and  though  it  was  said  that  it  was  a  special  writ, 
which  by  the  form  in  the  statute  was  only  contra  pacem, 
and  accordingly  one  laid  vi  et  armis  had  been  once  held  ill, 
yet,  upon  reconsideration,  it  was  determined  to  be  good.1 

The  writ  of  cessavit  per  biennium  given  by  2  Westm.,  c. 
xxi.,2  was  a  very  common  remedy  ;  being  usually  recurred 
to  where  there  was  a  failure  of  distress.  _  The  pleading  in 
this  action  was  ordered  in  conformity  with  that  for  which 
it  was  in  some  cases  a  substitute.3  Thus,  though  a  seisin 
of  the  services  in  question  was  alleged,  it  was  not  suf- 
ficient for  the  tenant  to  say  ne  unque  seisi  of  the  service, 
no  more  than  in  an  avowry,  but  he  was  to  answer  to  the 
tenure,  or  it  would  be  taken  for  granted;4  so  that  the 
general  plea  was  nous  ne  tenons  rien  de  lui.5  It  was  allowed 
that  the  defendant  might  allege  by  way  of  protestation, 
that  the  services  were  less  than  what  were  demanded ; 
and  for  answer  say,  that  there  was  sufficient  distress  upon 
the  land.6  A  cessavit  being  in  the  nature  of  a  writ  of 
right  would  not  in  general  lie  against  a  termor  for  life; 
and  yet  it  was  allowed,  in  such  case,  when  the  reversioner 
was  plaintiff  in  the  action.7  Consistent  with  the  princi- 
ple on  which  a  view  used  to  be  denied  at  common  law,  it 
was  denied  in  this  action,  because  the  cesser  was  the  de- 
fendant's own  act;8  though  the  aid  of  a  parcener  was 
refused,9  that  of  a  reversioner  was  allowed.10 

There  are  several  writs  of  contra  formam  feoffamenti 
grounded  upon  the  statute  of  Marlbridge,  c.  ix."  The 
common  plea  in  these  was,  ne  unque  seisi,  before  the  time  of 
limitation  prescribed  by  that  statute.12  There  appears  a 
writ  of  a  similar  design  with  the  former,  which  we  have 
not  met  with  in  any  of  the  preceding  reigns,  called  a 
monstravit,  but  in  after-times  more  frequently  termed  mon- 
straverunt.  This  writ  was  at  common  law,  and  was 
contrived  for  tenants  in  ancient  demense,  who  had  been 
burdened  with  more  services  than  were  originally  due  in 
that  tenure.  The  litigation  of  these  points  generally 
produced  an  issue,  which  was  to  be  determined  by  Dooms- 
day-book in  the  exchequer ;  that  being  the  evidence  by 

1  Mayn.,  191,  268.  »  Ibid.,  643. 

2  Vide  vol.  ii.,  o.  x.  e  Ibid.,  38,  61, 195.    Vide  ante,  vol.  ii. 
s  Mayn.,  361.  •  Ibid.,  38. 

*  Ibid.,  195,  560.  10  Ibid.,  245. 

6  Ibid.,  61.  "  Vide  vol.  ii.,  c.  viii. 

•  Ibid.,  534.  "  Mayn.,  51,  52. 
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which  ancient  demense  was  to  be  proved.1  The  first  proc- 
ess in  this  writ  was  a  prohibition,2  and  then  an  attach- 
ment. 

There  appear  some  few  other  new  actions,  grounded 
either  upon  the  statutes  of  the  ]ast  two  reigns,  or  the 
common  law.  Of  the  former  kind  are  the  writ  de  contri- 
bufione,  on  the  statute  of  Marlbridge,  c.  ix.,  to  compel 
coparceners  to  be  aiding  to  the  eldest  in  performing  the 
services ;  on  the  statute  of  Gloucester,  c.  vii.,  the  writ  in 
casu  proviso;  a  writ  of  entry,  founded  on  2  "Westm.,c.  iii., 
for  the  heir  of  the  reversioner,  after  a  recovery  against 
his  ancestor  by  default ;  a  writ  contra  formam  collationis,  on 
statute  2  West.,  c.  xli.3  Of  the  latter  kind  are  the  follow- 
ing :  the  writ  of  secta  ad  molendinum,  for  recovering  a  suit 
to  a  mill,  where  a  lord's  tenants  had  been  time  out  of  mind 
bound  to  grind  their  corn  at  his  mill,  and  any  had  with- 
drawn or  ceased  in  making  such  suit ;  a  writ  of  quid  juris 
clamat,  for  a  conusee  in  a  fine  levied  by  a  reversioner  to 
procure  the  attornment  of  the  tenant  for  life ;  the  writ  of 
office  called  diem  clausit  extremum,  grounded  on  the  statute 
of  Marlbridge,  c.  xvi.  "Where  a  person  died  seized  of 
land  holden  in  capite,  this  writ  issued  to  seize  the  land  into 
the  king's  hands.*  The  proceeding  by  scire  facias  had  be- 
come very  common,  owing  to  the  sanction  that  had  been 
given  to  it  by  a  statute  in  the  last  reign.5  The  most  usual 
instances  in  which  we  find  it,  were  to  get  execution  of 
recognizances  and  of  -fines. 

The  writ  of  conspiracy,  which  had  been  framed  by  the 
king's  direction  in  the  last  reign,6  was  put  in  Writ,  of  C(m_ 
practice  as  a  mode  of  redress  for  parties  who  spiracy- 
were  injured  by  certain  combinations  and  confederacies. 
One  of  the  objects  pointed  out  by  the  statute  of  Edward 
I.  was  evil  procurers  of  dozeins.  Under  that  idea  this 
writ  was  sometimes  prosecuted  against  indictors;  and 
though  in  support  of  such  writs  it  was  argued,  that  a 
procurer  of  indictments  had  only  to  get  himself  empan- 
elled on  the  jury,  and  then  he  would  escape  the  imputa- 
tion of  unlawful  confederacy,  yet  it  was  once  more  held 
that  it  would  not  lie  against  indictors.7  It  was  endeavored 

1  Mayn.,  280,  455.  2  Ibid.,  422. 

8  Ibid.,  67,  91, 101,  515.    Vide  vol.  ii.,  c.  x.  l  Mayn.,  81,  86,  304. 

5  2  Westm.,  c.  xlv.    Vide  vol.  ii.,  ex.  •  Vide  vol.  ii.,  c.  xi. 
'  Mayn.,  401,  547. 
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to  extend  this  writ.  A  writ  of  conspiracy  was  brought 
against  several  for  suing  a  false  statute-merchant,  in  order 
to  encumber  the  land  of  the  plaintiff.  It  was  objected  to 
this  writ,  that  it  was  not  within  the  statute  of  conspiracy  ; 
but  there  does  not  appear  in  the  report  any  opinion  of  the 
court  upon  it.1  Again,  this  writ  was  brought  against  one 
person  upon  the  following  case:  The  defendant  had 
brought  a  writ  of  entry  against  the  plaintiff,  which  was 
adjourned  during  a  certain  time,  upon  agreement  between 
the  parties  ;  the  demandant  in  that  writ  returned  to  the 
court,  without  communicating  to  the  tenant  his  design  of 
going  on  with  the  suit,  and,  by  surprise,  recovered  by  de- 
fault ;  upon  which  the  tenant  in  the  writ  of  entry  brought 
this  action  of  conspiracy  against  the  demandant  for  redress. 
But  it  was  held  by  the  court,  that  this  being  transacted 
under  the  forms  of  law,  could  not  be  called  a,  false,  alliance, 
confederacy,  and  collusion ;  therefore  that  the  writ  would 
not  lie,  but  the  party  must  seek  redress  by  demanding  the 
land  back  again  in  a  writ  of  right.2  It  was  held,  that  a 
conspiracy  would  not  lie  against  women,  though  no  reason 
is  given  for  so  singular  an  opinion.3  The  count  upon  the 
writ  used  to  conclude,  ad  grave  damnum  ipsius  W.  et  contra 
formam  ordinationis,  etc.,  unde  dicit  qubd  deterioratus  est,  et 

damnum  habet  ad  valentiam ,  et  inde  producit  sectam,  etc.* 

Where «a  writ  was  brought  by  a  baron  and  feme,  and  the 
damages  were  laid  ad  damnum  ipsorum,  it  was  held  ill.5  In 
such  a  writ  against  conspirators  for  procuring  an  indict- 
ment, it  must  be  alleged  that  the  plaintiff  was  acquitted, 
otherwise  it  would  be  ill:6  it  was  held  that  all  writs  of 
conspiracy  should  be  laid  against  the  statute. 

A  similar  writ  to  the  foregoing  was  the  writ  of  deceit, 
of  which  we  find  no  mention  till  this  reign,  though  it 
was  founded  on  the  common  law.  This  was  to  redress  a 
person  in  damages  for  any  injury  he  had  sustained  by 
reason  of  collusive,  oppressive,  or  deceitful  proceedings  in 
judicial  matters.  It  was  brought  for  levying  a  fine  falsely, 
and  suggesting  a  false  title  ;  for  suing  a  monstravit,  where 
the  plaintiff  was  not  in  ancient  demesne;  againBt  the 
demandant  in  an  action,  and  the  sheriff  for  not  summon- 
ing the  tenant,  so  that  he  lost  his  land  by  default ;  against 

1  Mayn.,  81.  a  Ibid.,  172.  s  Ibid   509 

*  Vide  Mayn.,  401,  a  record  in  conspiracy  down  to  the  ward  of  the"  ventre 
B  Mayn.,  347.  « Ibid.,  509. 
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one  for  suing  falsely  in  a  writ  of  waste,  and  not  properly 
summoning  him,  so  that  he  lost  his  land.1 

We  shall  now  view  the  improvement  made  in  the  more 
common  personal  actions  then  in  use.  "We  have 
seen  that  the  action  of  debt,  in  the  reign  of 
Henry  II.,  was  the  remedy  for  recovering  money,  or  a 
chattel,2  and  that  in  the  reign  of  Edward  I.3  this  action 
began  to  split  into  two ;  so  that  a  writ  of  debet  was  appro- 
priated principally  to  cases  where  money  was  to  be  recov- 
ered, and  a  writ  of  detenet  for  recovery  of  chattels.  This 
distinction  was  still  attended  to ;  but  the  close  affinity 
between  these  two.  modes  of  demanding  was  such,  that 
they  were  sometimes  included  in  the  same  writ.  Thus  we 
find  an  action  quod  r'eddat  201.  argenti  quas  ei  debet,  et  di- 
midiurn  sacci  latsm  quod  ei  injuste  detinet.4  However, 
debt  and  detinue  must  be  considered  as  two  actions,  and 
the  specific  differences  shall  therefore  be  treated  of  sep- 
arately. 

It  seems  that  a  writ  of  debt  was  usually  grounded  upon 
&  deed  or  obligation  to  pay  money  (which  was  a  writing 
sealed) ;  though  it  was  sometimes  upon  a  mere  bargain  of 
buying  and  selling ;  but  so  exact  were  they  in  their 
transactions  at  this  time,  that  a  deed  was  sometimes  made 
for  the  price  of  a  thing  sold.  In  such  a  case  the  plaintiff 
would  state  his  demand,  of  so  much  money  as.  the  price  of 
the  thing  sold,  and  then  produce  a  deed  testifying  the 
transaction,  and  the  debt 6  (a).    If  the  action  was  grounded 

(a)  The  action  of  debt  was  then  the  common  remedy  upon  contracts, 
whether  for  money  or  for  goods,  and  such  contracts  appear  to  have  been 
always  by  deed,  probably  because  few  of  the  laity  could  write.  In  Fitz. 
Abr.  several  are  stated.  Thus,  for  instance,  Fitz.  Abr.,  title  Variance,  pt.  24, 
one  of  the  cases  is  thus  stated:  "Tempore  Edward  I.,  in  debt  upon  a  deed 
of  thirty  quarters  of  barley,  at  the  price  of  20s.,  it  was  found  for  the  plain- 
tiff; and'  they  (the  jury)  inquired  of  the  price  at  the  time  of  (i.  e.,  appointed 
for)  payment ;  and  it  was  found  that  at  the  time  of  payment  a  quarter  was 
at  32s.,  but  at  the  time  of  making  the  deed  it  was  only  at  3s.  The  plaintiff 
recovered  £68  for  the  corn,  according  to  the  price  at  the  time  of  payment. 
Et  sie  nota,  that  he  recovered  the  price  and  not  the  corn,  and  yet  he- 
demanded  the  corn."  The  damages  appeared  to  have  been  assessed  at  the 
difference  between  the  20s.  per  quarter,  which  the  plaintiff  was  to  pay  for 
the  barley  at  the  market  price  of  the  day  of  delivery — although  the  figures 
do  not  accord ;  perhaps,  however,  something  was  included  for  costs  ( Year- 
Book,  7  Edw.  IV.,  fol.  49,  pt.  6). 

'  Mayn.,  104, 214,  245,  587,  681.  *  7  Edw.  II.,  Mayn.,  241. 

1  Vide  vol.  i.,  c.  iv.  6  Mayn.,  375. 

s  Vide  vol.  ii.,  c.  xi. 
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wholly  upon  a  deed  of  obligation,  the  plaintiff  stated  that 
the  defendant  granted  himself  to  owe  so  much  money, 
and  then  he  showed  the  deed  testifying  it :  if  it  was  a 
transaction  without  writing,  then,  after  stating  the  de- 
mand, he  would  offer  to  produce  his  secta,  or  suit,  to  prove 
it.  It  was  not  uncommon  to  have  a  writ  containing  two 
demands ;  one  grounded  upon  a  deed,  the  other  not ;  in 
which  case  the  plaintiff,  in  counting,  would  produce  the 
deed  to  prove  one,  and  his  secta  to  prove  the  other.1 

A  deed  made  at  Berwick  was  offered  as  evidence  in  an 
action  of  debt,  but  was  objected  to  as  not  legal  proof,  be- 
cause the  place  where  it  was  made  was  out  of  the  juris- 
diction and  process  of  the  court.2  This  objection  was  held 
good,  and  it  was  said  to  be  the  same  of  Chester  and  Dur- 
ham, and  d  fortiori  of  Ireland  and  other  places  beyond  sea.3 
It  was  held,  that  a  defendant  should  not  be  admitted  to 
wage  his  law  against  a  specialty,  for  so  a  deed  was  now 
sometimes  called;  and  though  it  was  endeavored  to  bring 
a  sealed*  tally  within  the  same  reason,  it  was  overruled  ; 
yet  at  the  same  time  it  was  admitted,  that  in  aceompt 
against  a  bailiff  or  overseer,  he  would  not  be  allowed  to 
wage  his  law  against  a  sealed  tally.6  The  reason  of  the 
difference  is  not  stated  in  the  report,  nor  does  it  seem  easy 
to  account  for  it.  The  proper  general  plea  against  a  deed 
was,  nient  lefait,  that  it  was  not  the  defendant's  deed.  So 
strictly  was  this  form  adhered  to,  that  where  it  was 
pleaded  by  an  abbot,  nest  pas  lour  commune  seals,  that  it  was 
not  the  common  seal  of  the  convent,  he  was  driven  to  say, 
nient  lefait.6  A  common  plea  to  a  deed  was  deins  age,  not 
of  age,  when  made.7  In  an  action  of  debt  brought  upon 
an  obligation  to  pay  so  much  money,  if  a  book  was  not  re- 
turned by  such  a  day,  it  was  pleaded  that  the  book  was 
deposited  at  such  a  place,  and  the  plaintiff  took  it  ante 
diem  ;  to  which  it  was  replied,  he  did  not  take  it.8 

Eespecting  joint  and  several  actions ;  a  husband  brought 
an  action  of  debt  in  his  own  name  only,  upon  an  obliga- 
tion made  to  his  wife  while  sole,  and  it  was  held  good ; 
because  if  she  had  been  joined,  she  would  have  recovered 
the  money,  and  so  have  had  a  property  which  she  ought 
not  by  law  to  possess,  while  under  coverture.9    It  was  laid 

1  Mayn.,  78, 188.  *  Vide  vol.  ii.,  c.  xi.  » Ibid..  369. 

2  Ibid.,  24.  6  Mayn.,  178.  8  ibid  '  379 
•Ibid.;  613.                            «  Ibil,  589.  »  ibid!;  93 
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down  as  a  rule  long  settled,  that  executors,  when  plain- 
tiffs, should  all  be  named  in  the  writ ;  but  when  a  writ 
was  brought  against  the  executors,  none  need  be  named 
but  those  who  had  administered.1  The  way  of  demand- 
ing against  executors  was  somewhat  different  from  that 
against  the  original  debtor ;  it  was,  quce  prcedictus  Thomas 
ex  debuit,  etprced.  executores  injuste  detinent.2  The  general 
plea  of  executors  was  pleinment  administre;  to  which  the 
replication  was,  assez  de  biens  le  mort:s  that  of  an  heir, 
when  sued  on  an  obligation  in  which  his  ancestor  had 
bound  his  heir,  was,  riens  per  descent;  to  which  the  repli- 
cation was,  assez  jour  de  brief  purchase ;  to  which  it  was 
rejoined,  navoit  rien  lejour  du  brief  purchase.* 

If  there  was  no  writing  to  prove  the  demand,  the  plain- 
tiff was  to  produce  his  secta,  according  to  the  old  law ; 
though  it  seems  there  was  not  now  so  much  reliance  upon 
the  secta  as  formerly.  In  the  7th  of  Edward  II.  it  was  de- 
manded by  the  counsel  for  the  defendant,  that  the  secta 
should  be  examined,  as  was  the  method,  we  have  seen,  in 
former  reigns  ; 5  but  the  counsel  for  the  plaintiff  objected 
to  it,  that  this  court  (meaning  the  common  pleas)  never 
suffered  a  secta  to  be  examined :  however,  he  said  he  was 
ready  to  aver  the  debt,  that  is,  to  prove  it  by  the  verdict 
of  a  jury;  for  such  was  an  averment:  and  upon  one  of 
the  justices  showing  some  doubt  about  examining  the 
secta,  the  averment  was  received,  the  defendant  pleaded 
riens  lour  dbust,  nil  debet,  and  it  went  to  the  country  for 
trial.6  The  suit,  however,  still  continued  to  be  brought, 
though  their  examination  might  be  disused.  In  the  14th 
Edward  II.  the  plaintiff  being  asked  what  he  had  to  show 
for  his  debt,  said,  a  good  suit;  upon  which  the  counsel  for 
the  defendant  prayed  they  might  come  to  the  bar,  which 
they  did  ;  and  then  he  tendered  his  averment  que  riens,  etc., 
that  he  owed  nothing.7  The  wager  of  law  continued  as  h 
proof  not  only  upon  the  issue  of  nil  debet,  but  on  some 
collateral  points.  An  action  of  debt  was  brought  upon  a 
specialty,  and  it  was  pleaded,  that  the  obligation  was  to 
be  void  upon  the  defendant  levying  a  fine  after  reasonable 
request,  and  no  request  was  made.  To  this  it  was  replied, 
that  request  was  made  at  such  a  time  and  place ;  to  which 

1  Mayn.,  503.         3  Ibid.,  354.         6  Vide  vol.  ii.,  c.  viii.         '  Ibid.,  420. 
2 Ibid.,  490.  'Ibid.,  585.         6 Mayn.,  242. 
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it  was  rejoined,  that  he  made,  no  such  requests,  which  he 
was  ready  to  prove  par  noire  ley,  by  wager  of  law.1 

We  find  actions  of  debt  were  brought  upon  three  stat- 
utes made  in  the  last  reign ;  one  upon  2  Westm.,  c.  II,2 
against  a  keeper  of  a  gaol  for  letting  an  accountant  go  at 
large ; 3  another  on  the  statute-merchant,  for  letting  a 
debtor  by  recognizance  go  at  large ; 4  another  on  2  "Westm., 
c.  19,5  which  directs  that  the  ordinary  should  be  bound  to 
answer  the  debts  of  the  deceased,  as  the  executors  should 
have  done.  There  was  an  action  against  the  executors 
grounded  upon  this  statute,  which  after  some  debate  was 
held  good :  the  plea  in  such  actions  was,  non  devindrent  en 
mains  V  ordinary? 

Thus  far  the  action  of  debt ;  that  of  detinue  next  claims 
our  notice  (a).  This  might  be  brought,  as  was  before  said, 
for  any  chattel  that  was  in  the  hands  of  the  defeudant, 
and  belonged  to  the  plaintiff ;  but  as  in  the  former  writ  it 
was  necessary  in  counting  to  show  how  the  money  was 
owing,  so  in  this  it  was  required  to  show  in  what  manner 
the  thing  in  question  came  out  of  the  possession  of  the 
plaintiff,  and  into  that  of  the  defendant.  This  was  gener- 
ally stated  to  be  by  a  delivery  by  the  hands  of  the  plaintiff, 
or  of  some  other  by  his  authority,  or  through  whom  he 
claimed,  or  upon  some  of  the  terms  mentioned  at  large  by 
Glanville,7  as  a  loan,  deposit,  or  the  like.  As  this  was 
the  material  part  of  the  inquiry,  it  had  become  a  rule  of 
pleading,  that  the  defendant  should  not  be  admitted  to 
deny,  or  traverse,  as  they  called  it,  the  detinue,  but  should 
answer  to  the  delivery,  or  bailment,  that  the  court  might  be 
informed  whether  the  thing  came  to  the  defendant's 
hands  by  the  bailment  of  the  plaintiff  himself,  or  by  the 
hands  of  some  other.8  There  was  a  particular  reason  why 
the  plaintiff  should  state  whether  the  bailment  was  by 

(a)  A  remedy  for  the  recovery  of  specific  chattels  as  distinguished  from  a 
mere  sum  of  money.  There  has  always  been  a  broad  distinction  between 
actions  for  the  recovery  of  specific  property,  real  or  personal,  and  actions  for 
recovery  of  damages,  either  for  the  taking  or  injuring  such  specific  property. 
In  the  former  case,  the  chattels  or  the  land,  etc.,  must  be  described  by  num- 
ber and  value  {Year-Book,  1  Edw.  V,  6),  for  the  execution,  which  was  the 
effect  of  the  action,  would  be  to  deliver  up  the  specific  property :  but  it  was 
otherwise  of  actions  for  damages. 

■  Mayn.,  433,  434.      * Ibid.,  138.     Vide  vol.  ii.,  c.  ix.     '  Vide  vol.  i.,  c.  iv. 

2  Vide  vol.  ii.,  c.  x.     6  Vide  vol.  ii.,  c.  x.  « Mayn    545 

3  Mayn.,  341.  6  Mayn.,  490.  ' 
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his  own  hands,  or  by  those  of  another ;  because  in  the 
latter  case  it  was  not  sufficient  to  bring  a  secta,  but  he 
must  ground  his  action  upon  a  specialty,  otherwise  the 
defendant  need  not  answer  it.1  Thus,  then,  the  plea  in 
this  action  was,  ne  bailla  pas,  or  navoit  pas  de  son  bailie.2  In 
this  action  as  well  as  in  others,  they  went  sometimes  into 
a  length  of  pleading  which  put  the  inquiry  upon  another 
matter;  as  where  it  was  pleaded  that  the  plaintiff  ac- 
cepted ten  acres  of  land  in  satisfaction  of  the  goods  de- 
manded, and  the  plaintiff  replied,  that  he  was  not  enfeoffed 
in  satisfaction  of  the  goods  now  demanded.3 

There  are  two  instances,  where  this  action,  or  at  least 
that  of  debt,  was  brought,  which  deserve  particular  no- 
tice. In  the  first  year  of  this  king,  a  writ,  in  Detinue  *.«*«„- 
the  detinet,  was  brought  by  a  son  against  his  «a^uParte- 
father's  executors  for  ten  marks  of  the  property  of  the 
deceased,  who  died  worth  thirty ;  alleging,  that,  because 
pur  usage  de  pais,  by  the  custom  of  the  country,  the  third  part 
ought  to  go  to  the  deceased,  a  third  to  his  widow,  and  a 
third  to  his  children  unmarried,,  therefore  he,  as  son,  de- 
manded his  third.  To  this  it  was  pleaded,  that  he  had 
been  advanced  by  a  lease  of  lands  from  his  father  of  such 
value,  and  therefore  the  action  would  not  lie.  The  plain- 
tiff admitted  this  in  his  replication,  but  said  the  land  was 
worth  only  so  much,  and  therefore  he  ought  to  maintain 
his  action  ;  however,  it  was  decided  against  him,  as  this 
action  was  grounded  wholly  upon  usage  and  want  of  ad- 
vancement ;  so  that  this  writ,  notwithstanding  what  was 
argued,  as  to  the  declaration  of  Magna  Charing  which  was 
contended  to  be  general  and  absolute,  was  held  by  the 
court  to  be  founded  on  the  particular  custom  of  a  certain 
place.5  Again,  we  find,  in  the  17th  year  of  this  king,  a 
writ  of  detinue  of  chattels  was  brought  by  an  infant 
against  his  father's  executors,  reciting  that  per  consuetudi- 
nem  regni,  the  mother  was  to  have  a  third,  the  children  a 
third,  and  the  executors  another  third,  etc.  To  this  the 
defendant  pleaded  pleinment  administre.  One  of  the  j  ustices 
took  up  the  matter,  and  expressed  a  doubt  whether  the 
action  would  lie ;  for,  says  he,  the  writ  is  founded  on  a 
custom,  but  we  know  no  such  custom,  and  the  law  is 
otherwise ;  and  when  it  was  urged  that  the  custom  was 

1  Mayn.,  39.  » Ibid.,  198.  *  Mayn.,  9. 

2  Ibid.,  78.  *  Viz.,  ch.  18.    Vide  vol.  ii.,  c.  v. 
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good,  as  appeared  by  Magna  Charta  in  these  words,  salvis 
uxori  et  pueris  suis  rationabilibus  partibus  suis,  he  replied, 
that  the  Great  Charter  only  saved  to  the  children  their 
ovm  goods,  which  might  happen  to  come  into  the  hands 
of  |he  father  (a) ;  but  neither  the  Great  Charter  nor  the 
common  law  restrained  the  father's  power  over  his  own 
effects,  to  give  or  devise  them  as  he  pleased.  It  was 
added  by  another,  that  he  had  often  seen  such  writs,  but 
never  knew  one  of  them  maintained;  so  the  plaintiff  was 
nonsuit.1  This  was  the  opinion  in  the  reign  of  Edward 
II.  respecting  the  power  of  bequeathing,  where  a  wife  and 
children  were  left  by  the  testator.  These  two  cases  may 
be  construed  as  a  clear  confirmation  of  the  law,  as  laid 
down  by  Glanville.  The  latter,  which  applies  to  the  gen- 
eral law  of  the  kingdom,  certainly  supports  that  author's 
declaration,  qubd  ultima  voluntas  esset  libera.  The  former 
may  be  thought  to  explain  the  other  passage  in  Glanville, 
which  qualifies,  if  not  contradicts,  that  general  rule ;  and 
may,  perhaps,  serve  to  show  that  Glanville  should  there 
be  understood  to  speak  of  certain  local  customs ;  which 
interpretation,  however,  does  not  seem  warranted  by  the 
present  state  of  that  author's  text.2 

The  most  common  subjects  of  actions  of  detinue  were 
deeds  and  charters.  This  was  owing  to  the  mode,  then 
in  fashion,  of  assuring  land.  It  was  a  common  practice, 
when  land  was  let  for  years,  or  other  estate  less  than  the 
inheritance,  to  make  a  charter  of  feoffment,  and  bail  it  to 
a  third  person,  as  a  sort  of  trustee,  who  was  to  return  it 
if  the  termor  enjoyed  his  term  without  molestation ;  and 
upon  any  molestation  the  feoffment  was  to  be  absolute, 

(a)  This,  it  is  obvious,  was  frivolous,  for  the  reasonable  part  evidently- 
meant  of  the  father's  goods ;  and  there  could  be  no  doubt  either  as  to  the 
existence  or  the  meaning, of  the  custom.  But  then  it  was  a  custom  which 
only  applied  in  cases  of  intestacy,  and  therefore  could  be  prima  fade  answered 
by  an  allegation  of  administration,  for  that  meant  administration  either  to 
creditors  in  the  absence  of  a  will,  or  to  creditors  and  legatees  in  the  case  of 
a  will.  This  seems  the  explanation  of  the  decisions,  and  the  real  reason  on 
which  they  proceeded.  It  was  well  understood  that  the  reasonable  part 
only  applied  to  the  surplus  after  all  debts  were  paid.  What  was  really  held 
in  this  case  was,  that  plene  administravil  was  a  good  plea.  And  it  was  ex- 
pressly said  at  the  end,  by  Herle,  J.,  that  the  writ  and  count  in  the  former 
case  were  good.  And  there  is  another  case  in  the  same  book  where  the  writ 
was  only  abated  for  a  defect  in  form,  and  it  was  plainly  implied  that  it  was 
good  in  substance  [7  Edw.  II,  fol.  215).  The  author  therefore,  appears  to 
have  been  in  error  in  supposing  the  decisions  were  against  the  action. 

1  Mayn.,  536.  »  Vide  vol.  i.,  c.  iii. 
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Another  way  was,  to  make  mutual  obligations  for  per- 
formance of  covenants,  and  deposit  them  in  the  hands  of 
some  third  person,  with  a  power,  if  one  of  the  parties 
broke  his  part  of  the  covenant,  to  deliver  his  obligation 
to  the  other  who  had  suffered  by  the  breach.1  These 
deeds,  if  the  purpose  of  them  had  been  served,  or  they 
became  forfeited,  used  to  be  demanded  in  actions  of  det- 
inue, in  which  the  merits  of  the  detainer  were  discussed. 

The  actions  of  covenant  that  occur  in  this  reign  are 
either  for  land,  or  some  profit  or  casualty  issuing  out  of, 
or  appertaining  to,  land.  It  was .  laid  down,  that  this 
action  was  appropriated  for  the  recovery  of  a  fee  simple 
or  term,  and  that  even  a  fee-tail  had  been  recovered  in  an 
action  of  covenant ; 2  this,  however,  must  have  been  be- 
fore the  statute.  It  used  to  be  brought  for  not  doing 
homage  and  service,  not  acquitting  the  lessor  against  de- 
mands which  ought  to  have  been  provided  for  by  the 
lessee,  against  the  lessor  for  ousting  the  lessee,  and  the 
like.  It  seems  to  have  been  always  founded  upon  some 
deed  containing  covenants. 

The  writ  of  annuity  was  frequently  recurred  to.  This 
action  was  very  common  between  ecclesiastics.  The 
heads  of  religious  houses  would  grant  to  clerks  annuities, 
to  continue  till  they  presented  them  to  some  of  those 
benefices  with  which  they  were  plentifully  endowed. 
Again,  when  they  performed  their  promise  by  presenting, 
it  was  not  uncommon,  if  the  living  was  greater  than  the 
annuity,  or  than  they  meant  to  bestow,  to  stipulate  with 
the  clerk  for  a  grant  of  so  much  money  annually,  to  re- 
duce it  to  the  value  they  thought  proportioned  to  his 
merit.3  In  the  latter  sort  of  annuities  it  was  no  uncom- 
mon plea  to  allege,  that  the  subject-matter  was  of  a  spir- 
itual matter,  and  therefore  not  proper  to  be  discussed  in 
foro  seeulari;  but  this  plea  was  always  overruled.4 

The  proper  way  of  counting  upon  a  writ  of  annuity,  if 
there  was  no  deed,  was,  after  stating  the  title  and  grant, 
to  allege  a  seisin  by  the  hands  of  the  defendant ;  or,  if  it 
was  so  old,  by  the  hands  of  his  predecessor  or  ancestor, 
according  to  the  grant,  and  also  by  the  hands  of  the  plain- 
tiff; and,  if  the  case  was  so,  by  the  hands  of  his  ancestor 
or  predecessor  likewise.     The  plea  to  this  was  nient  seisif 

1  Mayn.,  513,  554,  b.  » Ibid.,  224,  416.  6  Ibid.,  221. 

2  Ibid.,  603.  *  Ibid.,  634. 
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and  the  replication,  seisi  per  le  mains  le  donor,  etc.,  such  a 
time  avant  lejour  le  brieve  purchase?  the  title  and  the  seisin 
coupled  together  being  the  ground  of  action.  If  an  an- 
nuity had  been  granted  before  time  of  memory,  it  was 
held  that  a  deed  was  not  necessary,  but  that  it  was  good 
by  prescription.2  Annuities  were  sometimes  granted 
with  a  clause  of  distress.  It  had  been  endeavored  to 
make  such  circumstance  a  plea  in  bar  of  an  action  of 
annuity,  alleging  that  the  plaintiff  had  another  remedy ; 
but  this  plea  was  always  overruled.3  When  a  writ  of  an- 
nuity was  brought  against  a  parson,  he  alleged  that,  as  it 
was  charged  upon  his  benefice,  he  ought  to  have  the  aid 
of  his  ordinary,  which  was  granted.4  A  defendant  was 
not  allowed  to  wage  his  law  in  an  action  of  annuity,6 
probably  because  it  was  upon  a  deed  or  a  prescription, 
that  was  held  equivalent,  and  supposed  a  deed  once  to 
have  existed. 

The  writ  of  accompt,  as  it  had  been  aided  with  a  more 
Action  ot  effectual  process  by  the  statute  of  Marlbridge 
aocompt.  ^nd  Westm.  2,  was  rendered  a  very  useful 
remedy  against  persons  who  acted  as  agents ;  and  so  be- 
came, either  by  bailment  or  receipt,  possessed  of  the  goods, 
or  money  arising  from  the  goods,  of  another.  The  object 
of  this  writ  was  to  bring  the  party  to  account,  and  for  that 
purpose  auditors  were  to  be  assigned  (a).     The  persons 

(a)  There  has  always  been  a  close  connection  between  the  subjects  of  arbi- 
tration and  of  account ;  for  the  procedure  by  action  of  account  was  a  kind 
of  compulsory  arbitration,  and  the  "auditors  assigned"  were  arbitrators 
appointed  by  the  court.  When,  after  the  lapse  of  centuries,  the  action  of 
account  being  obsolete,  the  legislature  gave  increased  facilities  for  the  pro- 
cedure by  voluntary  arbitration,  they  recited  as  the  reason  the  fitness  of  arbi- 
tration for  matters  of  account.  And  when  in  our  own  time  compulsory 
arbitration  was  established,  it  was  in  matters  of  account.  The  author  has 
altogether  omitted  to  notice  the  important  subject  of  arbitration,  and  this 
may  be  the  convenient  place  in  which  to  notice  it.  The  Year-Books  of  this 
and  the  next  reign  make  such  frequent  reference  to  it  that  it  is  evident  sub- 
mission to  arbitration  was  very  common ;  and  it  is  mentioned  in  Britton  as 
arbitration  by  "neighbors"  (Distress).  But  the  great  difficulty  about  vol- 
untary arbitration  was,  that  if  the  award  was  against  a  party  who  claimed  a 
right  of  action,  and  he  persisted  in  suing,  there  was  considerable  doubt  how 
far  the  award  of  arbitrament  was  a  bar  or  a  defence  to  the  action,  as  an 
accounting  under_  the  statute  would  be  (vide  post).  One  mode  adopted  to 
enforce  awards — in  the  absence  of  statutory  power  to  do  so  —  was  by  taking 
bonds  to  observe  awards,  with  penalties  for  non-observance.  There  are  cases 
of  such  bonds  in  the  Year-Books  (for  instance,  43  Edvs.  III.,  fol.  27).     In 

•Mayn.,205.  •  Ibid.,  665.  s  Ibid,  8.  *  Ibid.,  416,  524. 

5  Ibid,  309. 
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who  were  the  objects  of  this  remedy,  as  they  had  violated 
a  trust  of  great  confidence,  and  often  of  great  magnitude, 
were  subjected  to  a  shorter  process  than  any  others  who 
had  broken  a  mere  civil  engagement.  They  alone,  of  all 
other  defendants  in  suits  purely  civil,  were  liable  to  a 

the  case  it  was  taken  as  clear  law  that  if,  in  an  action  of  trespass,  the  defend- 
ant pleaded  an  arbitration  and  an  award  that  he  should  pay  a  certain  sum, 
and  that  he  had  paid  it,  that  would  be  a  defence,  but  not  unless  he  had  paid 
it  (  Year-Book,  43  Edw.  III.,  fol.  28).  It  is  obvious  that  in  principle  it  would 
be  the  same  if  the  award  should  be  that  nothing  was  due,  and  that  there  was 
no  cause  of  action,  and  so  it  was  said  in  that  case  (Ibid.) ;  but  it  was  denied, 
and  seems  to  have  been  doubted,  and  that  was  the  difficulty  in  arbitration  at 
common  law,  added  to  which,  indeed,  if  one  party  saw  it  was  going  against 
him,  and  threw  up  the  arbitration,  and  sued  before  an  award,  there  was  no 
remedy.  In  another  case,  an  action  of  trespass  was  brought  against  one 
party  for  taking  goods,  and  he  pleaded  an  arbitration  and  an  award  that  he 
should  deliver  some  of  them  to  the  plaintiff  and  retain  the  rest,  and  that  he 
was  ready  to  deliver  to  the  plaintiff  those  he  was  to  deliver;  the  plaintiff 
having,  it  is  manifest,  sued,  being  dissatisfied  with  the  award,  before  he  had 
time  to  do  so.  It  was  held  a  good  plea,  however,  and  Belknap  said,  "  last 
year  I  pleaded  an  arbitrament  of  a  quart  of  wine,  and  it  was  held  good " 
(  Year-Book,  45  Edw.  III.,  f.  16).  In  another  case,  in  an  action  of  trespass, 
it  was  pleaded  that  it  was  agreed  that  the  defendant  should  submit  to  the 
arbitrament  of  certain  persons,  and  that  in  case  he  "  made  his  law,"  i.  e., 
swore  (with  certain  others  as  compurgators)  that  he  was  not  guilty  of  the 
trespass,  then  he  should  go  quit,  and  that  he  had  so  "  made  his  law."  It  was 
insisted  that  this  was  no  plea,  as  there  was  nothing  awarded,  and  so  there 
was  no  satisfaction ;  which  was  absurd  enough ;  for  if  there  was  no  trespass, 
why  should  there  be  a  satisfaction  ?  and  the  parties  had  agreed  to  put  them- 
selves upon  a  certain  mode  of  trying  that  question.  In  the  result,  the  court 
being  divided,  the  defendant  withdrew  his  plea  (Year-Book,  46  Edw.  in., 
fol.  17).  In  account,  however,  which  was  a  kind  of  compulsory  arbitration, 
as  it  was  compulsory  on  the  defendant,  the  plaintiff  was  equally  bound  by  an 
accounting.  He  who  was  put  to  account  could  swear  that  he  had  well  and 
lawfully  accounted  of  his  receipts  and  expenses  (Year-Book,  41  Edw.  Ill, 
f.  3).  So  that  there  was  this  further  resemblance  to  arbitration,  that  the 
party  was  examinable  on  oath,  in  which  case  it  resembled  wager  of  law  (41 
Edw.  III.,  f.  2).  When  the  party  was  ready  to  account,  auditors  were 
assigned  by  the  court  (41  Edw.  III.,  f.  4) ;  as,  for  instance,  clerks  of  the 
court  (Ibid.) ;  then  the  defendant  accounted  before  them,  that  is,  set  forth 
what  he  had  received,  and  how  he  had  dealt  with  it.  Thus  in  that  case  it 
appeared  that  he  had  received  jewels  to  sell,  and  he  insisted  that  it  was  a 
matter  rather  between  merchant  and  merchant ;  but  it  was  held  to  be  not  the 
less  matter  of  account,  atid  he  was  adjudged  to  pay  the  sum  received  (  Year- 
Book,  41  Edw.  III.,  fol.  10).  It  was  enough,  however,  to  show  payment 
(Year-Book,  42  Edw.  Ill,  fol.  22).  It  was  also  sufficient  to  show  that  he  had 
already  fully  accounted  to  the  plaintiff  ( Year-Book,  45  Edw.  Ill,  fol.  14). 
It  was  urged  that  it  was  not  a  bar  to  the  proceeding  in  the  action,  for  that  it 
was  voluntary,  whereas  the  auditors  in  the  action  had  compulsory  powers ; 
but  this  was  overruled,  and  it  was  said  it  was  a  good  defence  before  the  stat- 
ute, and  was  not  less  so  now,  and  had  often  been  so  held  ( Year-Book,  45 
Edw.  III.,  fol.  15).  The  writ  of  capias  ad  computandum  issued  against  the 
defendant  if  he  absconded,  and  when  taken  he  was  compelled  to  account  (41 
Edw.  Ill,  fols.  3,  13). 
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process  against  their  person ; l  but  the  legislature  had 
proceeded  with  tenderness  in  allowing  this  process.  The 
statute  of  Marlbridge2  gave  it  only  against  a  man's  bail- 
iff; which  term,  though  since  understood  in  a  very  large 
sense,  did  at  that  time  probably  mean  no  more  than  a 
person  who  was  a  hired  servant ;  and  then  it  was  to  be 
only  where  the  bailiff  had  no  lands  by  which  he  might 
be  distrained.  The  stat.  Westm.  23  went  further,  and 
extended  it  to  all  servants,  bailiffs,  chamberlains,  and  all 
manner  of  receivers,  who  were  bound  ad  compotum  redden- 
dum ;  but  still  it  was  only  to  issue  in  the  case  of  a  de- 
fendant having  no  lands,  as  directed  by  the  former  statute. 
"We  find  the  writ  of  monstravit  de  eompoto  made  use  of  in 
this  reign,  promiscuously  with  the  common  capias4,  (for 
so  the  habeas  corpus  and  other  writs  against  the  person 
were  now  termed,  from  the  word  capias  being  introduced 
in  the  place  of  habeas  in  the  command  to  take  the  body) ; 
and  it  was  a  good  objection  in  either  case  to  say  that  the 
party  had  land,  and  therefore  ought  not  to  be  taken ; 5 
though,  if  he  had  not  lands  where  the  receipt  wak  alleged 
to  be,  the  writ  would  still  lie.  After  the  statutes,  it  was 
usual,  in  order  to  have  the  benefit  of  them,  to  charge  de- 
fendants either  as  bailiffs  or  receivors.  It  was  sometimes 
objected  that  the  monstravit  would  not  lie  against  a  re- 
ceivor,  because  the  statute  of  Marlbridge  speaks  only  of 
bailiffs;  but  it  was  said,  and  so.  adjudged,  that  the  writ 
would  be  good,  at  least  by  Westm.  2,  which  spoke  of  re- 
ceivors; for  this  latter  statute  was  to  be  considered  as  hav- 
ing relation  to  the  statute  of  Marlbridge,  and  therefore 
that  the  two  statutes  should  be  construed  together  as  one ; 
so  that  these  writs,  which  had  become  very  common,  were 
determined  to  be  good  under  either  statute.6 

If  the  defendant  was  charged  with  being  receivor  of  cer- 
tain money  belonging  to  the  plaintiff,  the  plea  might  be 
ne  unque  receivour.7  If  the  count  charged  him  as  receivor  of 
such  money,  and  also  with  certain  goods  which  were  bailed 
to  him,  to  the  first  he  might  plead  generally  non  receptor; 
to  the  second,  that  he  had  accounted.8    The  following  in- 

1  Of  this  subject,  and  the  statutes  concerning  the  process  of  capias,  more 
will  be  said  when  we  come  to  speak  of  stat.  25  Edw.  III.,  st.  v.,  c.  17  which 
gave  this  process  in  debt  and  detinue. 

1  Viz.,  ch.  23.    Vide  vol.  ii.,  c.  viii.        *  Mayn.,  99,  186.        8  Ibid    151 

»  Ch.  11.    Vide  vol.  ii.,  c.  x.  °  Ibii,  41,  94. 

*  Mayn.,  94,  99,  665.  '  Ibid.,  80. 
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stance  of  a  special  plea  and  replication  is  well  worthy  of 
notice :  The  defendant  said  that  he  was  employed  by  the 
plaintiff  to  buy  things  at  market,  of  which  he  every  day 
gave  an  account,  and  delivered  to  him  the  escrows  of  the 
expenses ;  and  in  this  and  no  other  way  was  his  receivor 
or  bailiff;  and  demanded  judgment,  whether  of  such  re- 
ceipt and  administration,  of  which  he  had  rendered  ac- 
count, he  ought  to  answer,  etc.  To  this  it  was  replied 
that  he  was  receivor  in  the  manner  above  alleged,  sans  ceo 
que,  that  he  had  rendered  account.1  This  phrase  of  sans 
ceo  que  was  merely  a  denial,  as  come  ceo  que  was  an  affirma- 
tion ;  and  they  respectively  corresponded  with  absque  hoe 
quod  and  cum  hoc  qubd,  two  phrases  that  were  thoroughly 
rooted  in  the  law  Latin  of  those  days ;  that  of  absque  hoc 
and  sans  ceo  becoming  technical  expressions  to  signify  a 
denial  or  traverse  in  pleading. 

It  was  a  general  plea  to  say,  ne  unque  receivour.2  Where 
part  of  the  action  was  founded  upon  a  deed,  and  part  upon 
a  secta,  the  plea  to  that  upon  the  deed  was  pleinement  ac- 
count per  patriam  ;  to  the  latter,  nient  son  receivour  per  legem? 
To  this,  as  to  all  other  actions,  an  acquittance  might  be 
pleaded.*  "We  find  an  action  of  account  against  a  guard- 
ian in  socage,  grounded  on  the  statute  of  Marlbridge, 
c.  xvii.5  This  writ  recited  the  statute,  as  was  usual  in 
writs  warranted  by  statute  only. 

Very  little  has  yet  been  said  on  the  action  of  trespass, 
all  the  writers  of  the  former  periods  being  Action  0* 
wholly  silent  as  to  the  nature  and  extent  of  *™p*»>- 
this  remedy.  We  are  informed  by  Bracton  that  there 
was  a  writ  quare  vi  et  armis  any  one  entered  into  the  land 
of  another;  and  we  have  seen  the  opinion  expressed  by 
that  writer  upon  it.6  There  is  a  record  of  the  reign  of 
Edward  I.,7  which  shows  that  this  writ  lay  also  for  cases  of 
personal  injury,  and  for  taking  of  goods  and  chattels,  the 
writ  there  mentioned  containing  a  complaint  of  both.  In 
the  present  reign  we  find  writs  of  trespass  of  various  kinds, 
for  battery,  imprisonment,  taking  and  carrying  away  of  goods 
and  chattels,  breaking  and  entering,  lands  or  houses,  rescuing  a 
distress,  and  the  like  cases  of  violent  injury.    The  manner 

1  Mayn.,  386.  6  Ibid.,  487.    Vide  vol.  ii.,  c.  viii. 

*  Ibid.,  80.  "  Vide  vol.  ii.,  c.  vii. 
s  Ibid.,  590,  651.  '  Vide  vol.  ii.,  c.  si. 

*  Ibid.,  589, 
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in  which  the  defendant  answered  to  these  suits  was  by 
pleading  not  guilty,  if  he  could  deny  the  fact;  if  he  ad- 
mitted the  fact,  but  could  say  what  would  justify  him  in 
doing  it,  he  then  stated  such  matter  specially.  Thus,  in  an 
action  for  imprisoning  the  plaintiff,  he  might  say  that  he 
was  seized  of  the  plaintiff  as  his  villein,  and  took  him  as 
such ;  then  the  plaintiff  might  traverse  that  he  was  seized 
of  him  as  his  villein  ;  or  he  might  plead  he  took  him  on 
suspicion  of  killing.1  Though  the  special  matter  of  jus- 
tification was  usually  to  be  pleaded  in  a  special  way,  yet 
where  a  defendant  pleaded  not  guilty,  and  the  jury  found 
son  assault  demesne,  judgment  was  given  for  the  plaintiff, 
the  same  as  if  he  had  pleaded  it.2  In  trespass  for  taking 
and  carrying  away  the  goods  and  chattels  of  the  plaintiff, 
he  might  justify  as  parson,  and  that  he  took  them  for 
tithes ;  if  for  cutting  trees, that  he  had  right  of  estovers; 
if  for  rescous,  that  they  were  blada  crescentia,  and  so  not 
liable  to  a  distress ;  if  for  goods,  that  he  took  them  as 
guardian  in  socage ;  if  for  driving  away  cattle,  that  he 
took  them  for  services  due;  if  for  entering  land,  that  it 
was  his  own  soil  and  freehold ;  if  for  beating  down  a 
mound,  that  it  was  a  nuisance,  and  he  beat  it  down  while 
it  was  freshly  raised.3 

-  To  such  and  the  like  pleas  of  justification,  the  plaintiff 
was  to  reply  by  denying  the  very  point  upon  which  the 
defence  was  rested.  As  thus :  To  a  plea  of  taking  for 
tithes  in  the  fee  of  L.,  the  replication  might  be  that  he 
did  not  take  in  the  fee  of  L.,  but  in  the  fee  of  C. ;  to  a 
justification  in  right  of  estovers,  that  they  were  not  ap- 
pendant to  his  freehold  ;  to  a  plea  of  distress  for  services, 
replication  a  force  et  armes,  et  nient  per  tiel  cause;  to  a 
nuisance  freshement  raised,  replication  that  it  stood  a  year 
and  a  day  before  it  was  beat  down  ;  to  the  plea  of  our  soU 
and  freehold,  and  title  set  forth,  the  replication  was,  our 
soil,  and  not  his*  and  so  on. 

In  an  action  for  beating  down  a  dove-house,  the  defend- 
ant pleaded  that  it  was  within  his  soil  and  freehold,  and 
demanded  judgment  if  he  should  answer  for  abating  any- 
thing in  his  own  demesne.  This  sort  of  pleading  was 
objected  to  on  the  other  side,  as  freehold  or  not  freehold 

1  Mayn,  412,  344.  s  jyd    oai 

•  Ibid.,  12,  22,  63,  135,  198,  302,  312,  326,  340,  400,  422,  458.  * 

'  Ibid,  63,  302,  400,  422,  458.  >»>>>• 
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could  not  come  in  issue  in  an  action  of  trespass.  The 
plaintiff  contented  himself  with  averring  his  declaration  ; 
but  the  defendant  then  set  forth  his  title,  after  which  the 
plaintiff  was  driven  to  reply  to  the  special  matter,  thus, 
that  the  defendant  beat  down  the  plaintiff's  dove-house,  in  the 
plaintiff's  soil  and  not  in  the  soil  of  the  defendant,  which  issue 
went  to  the  jury;1  and  so  it  seems  to  have  been  settled 
that  the  freehold  of  the  plaintiff  or  the  defendant  was  a 
good  issue.  When  this  was  agreed  on,  it  must  be  seen 
that  many  injuries  to  land,  which  used  in  the  reign  of 
Henry  III.  to  be  tried  in  the  assize,  might  be  contested  in 
an  action  of  trespass. 

In  the  time  of  Bracton,  every  injury  that  intrenched 
upon  the  free  enjoyment  of  a  man's  freehold  was  con- 
sidered as  a  disseisin,  and  became  of  course  the  subject 
of  an  assize.  The  prejudices  of  the  time  were  greatly  in 
favor  of  that  remedy,  leaving  it  to  the  nature  of  the  case 
whether  the  point  in  dispute  should  be  finally  determined 
on  as  a*  disseisin,  or  the  assize  should  be  turned  into  a 
jury,  to  consider  it  as  a  trespass.  The  action  of  trespass 
was  rarely  brought ;  and,  considering  the  above  applica- 
tion of  the  assize,  was  not  necessary.  It  was  upon  this 
idea,  probably,  that  Bracton  disapproved  of  the  action  of 
trespass,  as  a  writ  by  which  the  mode  of  the  fact  was  to  be 
inquired  of,  instead  of  the  fact  itself.2  In  the  time  of 
Bracton,  most  of  the  cases  above  mentioned  would  have 
been  inquired  of  in  an  assize,  modified  in  that  way  ;  but 
they  had  now,  by  the  change  in  legal  opinions  and  prac- 
tice, become  the  objects  of  an  action  of  trespass.  When 
this  change  happened,  it  was  thought  that  the  allegation 
of  freehold,  which  was  a  good  answer  in  the  assize,  ought 
to  be  a  good  plea  in  the  writ  of  trespass  that  was  substi- 
tuted in  its  place ;  and  those,  on  the  other  hand,  who 
adhered  to  the  prejudices  expressed  by  Bracton,  might 
very  consistently  contend  that  freehold  or  not  freehold 
would  not  be  a  proper  issue  in  an  action  which  was  not 
for  the  recovery  of  a  freehold,  but  merely  to  inquire  of 
the  mode  and  degree  of  a  trespass  upon  it. 

In  this  multiplication  of  remedies,  assize  and  trespass 
were  sometimes  both  brought  for  the  same  cause  of  action  ; 
in  such  an  action  of  trespass,  being  for  entering  a  house, 

1 15  Edw.  II.,  Mayn.,  458.  2  Vide  ante,  vol.  ii. 
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and  taking  goods  and  chattels,  and  cutting  trees,  it  was 
pleaded  that  an  assize  was  depending  for  the_  same  land ; 
and  that  because  damages  would  be  given  in  the  assize 
for  taking  the  goods  and  cutting  the  trees,  the  writ  of 
trespass  ought  not  to  lie.1 

As  a  capias  and  process  of  outlawry  lay  in  an  action  of 
trespass,  there  was  a  temptation  to  recur  to  this  writ  in 
preference  to  an  assize :  but  yet  the  process  of  capias  was 
under  some  check ;  for  upon  a  return  of  nihil  habet  on  the 
distringas,  the  capias  did  not  use  to  issue  without  a  special 
application  to  the  court  to  award  it.2  Aid  used  to  be 
granted  in  this  as  in  real  actions.  In  an  action  against  a 
man  for  cutting  trees,  on  the  defendant  pleading  a  right 
of  estovers,  and  the  plaintiff  replying  non  appendant,  and 
that  issue  being  to  be  tried,  the  plaintiff  prayed  aid  of  his 
wife,  because  he  held  the  land  in  her  right,  and  it  was 
granted.3 

We  find  some  actions  of  trespass  of  a  particular  kind. 
There  is  mention  of  a  writ  of  trespass  brought  by  the 
king  on  a  cepit  et  asportavit,  to  which  it  was  pleaded  that 
the  defendant  and  his  ancestors  had  had  wreck  there  from 
time  to  which  the  memory  of  man  runs  not  to  the  con- 
trary. To  this  they  replied :  not  seized  before  time  of 
memory;  on  which  issue  was  joined.*  An  action  of  tres- 
pass on  the  statute  of  Marlbridge,  c.  xxviii.,  by  a  prior 
for  goods  taken  during  the  vacancy  of  the  priory.  To 
this  it  was  objected,  that  it  should  be  detinue,  and  not  vi 
et  armis;  but  the  writ  was  held  good.5  Another,  upon 
the  statute  De  districtione  scaccarii 6  (a)  for  distraining  beasts 

(a)  Thus  a  plaintiff  complained  that  one  William  had  wrongfully  taken 
her  home.  He  pleaded  that  he  found  it  eating  his  corn,  and  distrained  it, 
damage  feasant.  She  replied  that  she  was  lady  of  the  manor,  and  that  the 
place  where  the  horse  was  seized  she  had  a  right  of  way,  used  by  her  and 
her  ancestors.  The  defendant  objected  that  she  should  show  how  it  was  her 
right  of  way  by  deed  or  prescription ;  but  the  court  held  that  it  would  raise 
a  sufficient  issue  to  reply,  denying  the  right  of  way;  and  this  was  done 
( Tear-Book,  2  Edw.  II,  40).  because  the  substance  of  the  thing  was  that 
the  claim  was  a  right  of  way  by  old  user,  and  thus  the  great  object  of  plead- 
ing was  attained  (S.  P.,  Year-Book,  18  Edw.  III.,  53).  It  was  always  a  rule 
in  pleading  that  a  man  ought  to  show  with  sufficient  certainty  what  lay  with- 
in his  own  knowledge  (Year-Book,  13  Edw.  II.,  407).  So  he  must  show  mat- 
ter of  time,  which  gives  him  action  (lb.) ;  so  in  covenant,  a  matter  within 
the  knowledge  of  both  parties  equally ;  otherwise  of  time,  when  it  relates  to 
a  tort  done  by  defendant,  and  when  time  is  his  defence  (Year-Book,  11  Edw. 

lMayn.,  272.  »  Ibid,  302.  «  ibid.,  109. 

2  Ibid.,  478.  'Ibid.,  435.  «  Ibid.,  583.     Vide  vol.  ii,  c  viii. 
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of  the  plough.  An  action,  grounded  upon  the  statute  of 
Marlbridge,  c.  xv.,  for  distraining  in  the  highway,  seems 
not  to  be  trespass,  but  a  special  action  reciting  the 
statute 1  (a).  Thus  far  of  the  action  of  trespass,  of  which 
more  will  be  said  in  the  subsequent  reigns.  The  common 
form  of  commencing  a  plea  in  trespass,  if  any  title  was 
to  be  set  out,  was  to  deny  the  force  and  arms,  and  then 
show  the  special  matter  of  justification ;  "  and  says,  that 
as  to  his  coming  with  force  and  arms,  and  whatever  is 
against  the  peace,  he  is  not  guilty,  but  as  to  the  cutting 
and  carrying  away  of  the  trees,"  etc.,  and  so  stating 
the  justification.  This  is  all  that  appears  necessary  to  be 
said  respecting  the  progress  of  opinions  and  practice  dur- 
ing this  reign.  Before  we  add  some  few  observations 
upon  the  changes  in  the  criminal  law,  we  shall  lay  before 
the  reader  a  juridical  curiosity  of  a  new  sort. 

It   has  been  before  intimated  that  the  counting  and 
pleading  in  actions  was  all  transacted  vivd voce  at  the  bar; 
but  the  method  in  which  this  passed  we  have  not  been 
able  to  observe  till  this  reign,  when  we  meet 
with  the  first  report  of  proceedings  in  court.  and  a?gamSS 
From  this  we  may  form  some  judgment  of  a 
legal  disputation  (for  so  the  pleading  in  a  cause  seemed), 

and  the  style  in  which  it  was  moderated  by  the  judges  (6). 

* 

II,  322).  Thus  in  waste,  it  was  objected  that  as  the  plaintiff  supposed  that 
the  defendant  held  of  him  by  assignment  from  W.  to  M.,  so  that  of  waste 
done  in  the  time  of  W.  he  could  not  have  action,  he  ought  to  show  in  what 
time  the  waste  was  done ;  but  it  was  answered  that  the  defendant  could  take 
advantage  of  it.  Here  it  will  be  observed  that  the  defendant  would  know 
best  when  he  did  the  waste,  as  the  premises  were  in  his  possession. 

(a)  From  these  disputes  also,  the  general  rules  and  principles  of  proceed- 
ing may  be  collected.  The  fundamental  principle  was  that  each  party  should 
so  far  propound  the  nature  and  ground  of  his  case,  as  to  enable  the  opposite 
party  to  judge  what  it  was.  Thus,  for  instance,  there  was  a  writ  of  entry 
when  the  demandant,  the  plaintiff,  alleged  that  the  defendant  only  had  en- 
tered under  one  Q.,  who  had  wrongfully  disseized  the  plaintiff,  and  the  third 
party  came  forward  and  alleged  that  he  had  a  reversion  in  fee,  and  prayed 
to  be  allowed  to  defend  his  right ;  he  was  compelled  by  the  court  to  show 
how  he  had  the  reversion  ( Year-Booh,  3  Edw.  II.,  64). 

(6)  The  method  of  proceeding  to  issue  had  been  substantially  practised  in 
pleading  from  the  earliest  period ;  from  the  work  of  Glanville  it  appears  to 
have  existed  in  effect  in  the  reign  of  Henry  II.  (lib.  vi.,  c.  43).  The  term 
"issue"  occurs  in  the  very  commencement  of  the  Year-Books,  in  the  1st 
Edward  II.  [Year-Booh,  1  Edw.  II,  f.  14).  The  terms  "issue  en  ley,"  and 
"issue  en  fait"  occur  almost  as  early  [Year-Book,  3  Edw.  IIj  59).  In  the 
reign  of  Edward  IV.  the  Latin  term  is  thus  defined,  "  Exitus  idem  est  quod 

1  Mayn.,  624. 

vol.  in. — 6 
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We  shall  now  give  some  specimens  of  this,  with  all  its 
formality,  strictly  adhering  to  the  original  report. 

The  first  shall  be  of  an  action  where  several  pleas  in 
abatement  were  overruled,  and  at  length  the  general  issue 
was  pleaded.  The  prior  of  Lenton  brought  a  writ  of 
trespass  grounded  upon  the  statute  of  Marlbridge,  c. 
xxviii.,1  against  the  pastor  of  Bangor,,  etc.,  quare  vi  et 
armis  bona  et  catatta  domus  et  ecclesice  ipsius  prioratus  ad  valen- 
ciam,  etc.,  ad  grave  damnum,  etc.,  et  contra  pacem  nostram,  etc., 
upon  which. he  counted,  that  he  took  some  wool  and  lambs. 
Upon  this  Herle,  one  of  the  counsel  for  the  defendant, 
demanded  judgment  of  the  writ,  for  there  was  no  one  form 
of  account  torlive  and  dead  chattels  ;  and  if  he  had  wanted 
to  count  of  lambs  taken  and  carried  away,  he  might  bave 
paid  in  his  writ  quare  averia  sua  cepit  et  abduxit.  To  this 
Brab.2  one  of  the  judges,  says  he  has  counted  of  wool  and 
lambs,  which  can  be  as  well  carried  as  chased,  therefore 
respondeat  ouster.  Then  Merle  (taking  another  ground) 
said,  Again  we  demand  judgment,  because  he  says,  bona  et 
catalla  dom&s  et  ecclesia,  etc.,  whereas  by  right  the  property 
of  the  chattel  is  not  in  the  church,  but  in  the  prior,  there- 
fore judgment.  To  this  Malm.,  for  the  plaintiff,  said, 
Our  writ  is  given  by  statute,  and  we  have  followed  the 

fijiis  sive  determinatio  placiti"  [Tear-Book,  21  Edw.-.IV.,  35).  In  the  reign 
of  Edward  II.  pleading  was  already  beginning  to  be  perverted  by  niceties 
and  formalities  which  had  no  practical  utility.  Thus,  for  instance,  the  objec- 
tion as  to  negative  pregnant,  as  when  a  man  pleaded  that  a  house  was  not 
burnt  by  his  negligence,  he  was  met  by  the  stupid  quibble  that  this  might 
mean  that  the  house  was  not  burnt  at  all ;  and  so,  in  the  senseless  jargon  of 
the  age,  it  was  a  "  negative  pregnant  with  an  affirmative,"  and  "  ambiguous," 
and  so  forth  (Year-Book,  7  Edw.  II.,  213,  226;  28  Hen.  VI.,  7),  an  objection 
which,  in  after  ages,  delighted  the  souls  of  pedantic  lawyers  of  the  Coke 
school  (Slade,  Drake,  Hob.,  231),  but  was  as  far  removed  from  plain  sense  as 
it  is  possible  to  conceive.  On  the  principle  that  the  object  of  pleading  was 
to  elicit  the  real  point  in  dispute,  and  that  with  this  view,  until  it  was  elicited, 
the  pleading  was  sufficient,  if  it  was,  to  a  common  understanding,  sufficient 
to  enable  the  other  side  to  answer  —  it  was  held  sufficient  in  an  action  of 
trespass  to  plead  that  the  place  at  the  time  was  the  soil  of  the  defendant,  or 
of  one  A.  B. ;  in  the  latter  case,  adding  that  the  defendant  entered  at  his 
command,  that  is,  by  his  authority,  to  which  the  plaintiff,  if  the  dispute 
were  as  to  title,  would  have  to  reply  it  ( Tear-Book,  15  Edw.  II.,  458;  5  Edw. 
Ill,  49 ;  3  Hen.  VI.,  14).  ' 

1  Vide  vol.  ii.,  c.  viii. 

2  The  name  of  the  judges  and  counsel  in  the  Year-Books  are  generally  ab- 
breviated, if  consisting  of  more  than  one  syllable.  I  cannot  find  any  name 
like  Brab.  or  Malm,  in  the  Chronica  Judvtialia.  Pass,  stands  probably  for 
Serjeant  Passelegh.  Vide  Chron.  Jur.  QThese  matters  are  explained  in 
Foss's  Lives  of  the  Judges.] 
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statute,  which  was  assented  to,  arid  so  another  respondeas 
ouster  was  awarded. 

Then  Pass,  (another  counsel  for  the  defendant)  said, 
Again  we  demand  judgment  of  the  form  of  the  writ ; 
for  the  statute  says,  that  a  man  should  have  recovery  ad 
bono  repetenda,  and  therefore  the  prior  ought  more  naturally 
to  have  a  praecipe  qubd  reddat  of  detinue  of  chattels,  or 
replevin,  and  not  this  writ,  which  goes  wholly  for  damages. 
What  then,  says  Malm.,  if  the  chattels  were  dead  or 
aliened ;.  should  I  have  no  recovery  ?  and  there  was  another 
respondeas  ouster. 

Again,  says  Herle,  This  writ  is  given  hy  statute  to  suc- 
cessors after  the  death  of  their  predecessors,  against  whom 
every  action  for  recovery  of  anything  ought  to  be  brought ; 
and  we  say,  that  the  prior  William,  in  whose  time,  etc.,  is 
still  alive,  and  therefore  we  demand  judgment  of  the  writ. 
Malm,  says,  He  is  dead  as  to  this  action,  for  he  is  deposed, 
and  so  the  action  as  against  him  is  extinct ;  and  if  I  was 
to  bring  an  assize  quis  advocatus,  etc.,  ultimam  personam,  etc., 
quae  mortua,  est,  etc.,  though  the  person  in  question  was 
alive  and  at  the  bar  of  the  court,  yet  if  he  was  no  longer 
parson,  the  writ  would  be  good :  and  (continues  he)  put  a 
case  that  a  husband  aliened  land  of  the  right  of  his  wife, 
and  then  was  outlawed,  and  his  wife  brought  a  cui  in  vitfi  ; 
though  the  husband  was  actually  alive,  yet  being  dead  in 
law,  the  writ  would  not  abate.  Then  Roub.  (one  of  the 
justices)  said,  If  an  abbot  brought  a  writ  against  an  abbot, 
and  the  defendant  was  deposed  pending  the  plea,  the  writ 
would  not  abate ;  but  it  is  otherwise  where  such  an  abbot 
was  plaintiff,  for  then  all  cause  of  action  ceased,  and  there- 
fore he  held  the  writ  good  in  this  point:  and  there  was 
another  judgment  of  respondeas  ouster. 

Again,  Pass,  demanded  judgment  of  the  writ,  because 
it  was  a  writ  of  trespass  vi  et  armis,  for  a  wrong  done  to 
divers  persons ;  and  the  statute  does  not  give  a  recovery 
of  damages,  but  only  ad  bona  repetenda.  But  Malm,  argued 
the  writ  was  good  as  it  now  stood,  .for  two  reasons :  first, 
because  the  trespass  was  done  in  the  time  of  our  prede- 
cessor, for  which  trespass  we  are  entitled  to  our  action  by 
the  statute :  secondly,  because  of  the  detinue  in  our  time. 
Herle.  Your  writ  has  nothing  to  do  with  detinue  of  chat- 
tels, but  it  is  of  a  fact  done  with  force  and  arms  to  another 
person  ;  so  that  the  king  would  be  entitled  to  a  fine  for  a 
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trespass  done  in  the  time  of  his  predecessor.  Malm,  (re- 
peating what  he  had  before  urged),  Suppose  the  chattels 
were  dead  or  eloigned,  I  could  not  recover  the  things 
themselves,  and  then  my  action  must  lie  in  damages,  or  I 
should  have  no  recovery  at  all.  Herle.  Yes,  you  might 
recover  the  value,  etc.  Then  West,  one  of  the  justices,  in- 
terposing, said,  The  force  of  their  objection  is,  that  a  man 
shall  not  recover  damages  for  a  trespass  done  to  another ; 
and  yet  executors  may  recover  damages  for  a  trespass 
done  to  another:  again,  if  waste  is  done  in  the  time  of 
my  father,  I  shall  have  an  action  for  the  waste  and  tres- 
pass, etc.  In  regard  to  the  first  of  these  cases,  it  was  ob- 
served, that  the  executors  recovered  not  in  their  own 
right,  but  in  right  of  another;  and  as  to  the  second 
about  waste,  that  it  was  by  statute,  and  not  by  the  com- 
mon law.  However,  Houboury  (another  justice),  said, 
they  were  all  agreed  that  the  writ  was  good,  and  there- 
fore awarded,  another  respondeas  ouster;  upon  which  the 
defendants  pleaded  the  general  issue,  that  they  did  nothing 
against  the  peace,  prest,  etc.,  et  alii  h  contra,  and  so  issue  was 
joined.1 

In  the  above  case,  where  there  were  so  many  pleas  in 
abatement,  as  they  were  all  overruled  at  the  instant, 
they  must  be  considered  as  successive  amendments;  and 
none  of  them  were  entered  on  the  roll,  but  only  that  plea 
which  was  finally  approved  and  relied  on,  namely,  the 
general  issue  (a). 

The  following  is  an  action  where  they  went  on  to  reply, 
rejoin,  and  surrejoin.  The  case  was  this :  Aleyne  de  New- 
ton brought  his  writ  of  annuity  against  the  abbot  of 
Burton-upon-Trent,  and  demanded  £30  arrears  of  an  an- 
nual rent  of  £45  per  ann.,  and  he  counted  that  one  John, 
abbot  of  Burton,  and  predecessor  of  the  present,  did,  by 
assent  of  the  convent,  grant  an  annuity  to  Aleyne,  payable 

(o)  All  through  the  Year-Books  it  will  be  seen  that  so  soon  as  a  point  of 
law  arose,  the  party  was  asked  if  he  would  stand  by  it,  and  if  so,  it  was  re- 
corded to  be  raised  and  argued  on  demurrer.  Thus  Hale  says,  speaking  of 
an  opinion  of  Lord  Coke's,  grounded  on  a  decision  in  the  Year-Book,  "  the 
book  of  14  Hen.  VIII.,  fol.  16,  upon  which  he  grounded  his  opinion,  was  no 
solemn  resolution,  but  a  sudden  and  extra-judicial  opinion,  and  the  defend- 
ant had  liberty  to  amend  his  plea,  to  the  end  that  it  might  be  judicially  set- 
tled by  demurrer,  which  was  never  done;  and  the  constant  practice  hath  pre- 
vailed contrary  to  that  opinion." — Hale,  P.  C,  579. 

1  Mayn.,  109. 
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twice  in  the  year,  till  he  was  advanced  to  a  convenable 
benefice,  and  he  exhibited  a  specialty,  containing,  that 
the  abbot  by  assent,  etc.,  did  grant  an  annuity  to  Aleyne 
de  Newton  Clerk,  in  the  above  manner,  as  he  had  counted. 
Upon  this  Willuby  (as  counsel  for  the  defendant)  prayed 
judgment  of  the  writ,  because  of  the  variance  between 
the  writ  and  the  specialty ;  for  in  the  writ  he  was  named 
Aleyne  de  Newton,  but  in  the  specialty,  Aleyne  de  Newton 
Clerk.  Ward  said,  that  it  was  no  variance;  yet  Willuby 
maintained,  that  as  he  might  have  had  a  writ  agreeable 
to  the  specialty,  if  he  varied  in  his  own  purchase  of  it, 
the  writ  would  be  ill ;  but  he  could  i.n  this  case  have  a 
writ  agreeable  to  his  specialty.  Ergo,  etc.  And  again, 
as  far  as  appeared  by  the  specialty,  it  was  made  to  some 
one  else,  and  not  to  the  person  named  in  the  writ.  Stonore, 
one  of  the  justices,  said,  Then  you  may  plead  so  if  you 
will,  but  the  writ  is  good ;  thei-efore  respondeas  ouster. 

Then  said  Willuby,  He  cannot  demand  this  annuity,  be- 
cause we  say,  that  John  our  predecessor  on  such  a  day, 
etc.,  tended  him  the  vicarage  of,  etc.,  which  was  void,  and 
in  his  gift,  in  the  presence  of  such  and  such  persons,  which 
vicarage  he  refused ;  wherefore  we  do  not  understand  that 
he  can  any  longer  demand  this  annuity.  Shard.  "We  say 
this  vicarage  was  not  worth  100  shillings  ;  therefore  we 
do  not  understand  it  to  be  a  convenable  benefice,  so  as  to 
extinguish  an  annuity  of  ;£40.  Willuby.  Then  you  admit 
that  we  tended  you  the  vicarage,  and  that  you  refused  it, 
etc.  ?  Shard.  As  to  the  tender  of  a  benefice  which  was 
not  convenable,  I  have  no  business  to  make  any  answer 
at  all.  Then  Mutford,  one  of  the  justices,  asked,  What 
sort  of  benefice  they  considered  as  convenable  so  as  to  ex- 
tinguish the  annuity  ?  Shard.  "We  mean  one  of  ten  marks 
at  least.  Then  Stonore  said,  Do  you  admit  that  the  vicar- 
age was  not  worth  100  shillings  1  Willuby;  We  will  aver 
that  the  vicarage  was  worth  ten  marks,  prest,  etc.;  and  he 
has  admitted  that  one  of  that  value  should  extinguish  the 
annuity.  Shard.  And  we  will  aver  that  it  was  not  worth 
ten  marks,  prest,  etc. 

After  this  issue,  Willuby  was  desirous  of  recurring  back 
to  his  first  plea,  and  said,  As  you  declare  that  the  vicar- 
age was  not  worth  100  shillings,  we  will  aver  that  it  was 
worth  100  shillings,  etc.  But  Stonore  interposed,  and  said, 
He  declares  that  the  vicarage  is  worth  ten  marks;  and 
6*  E 


66  EDWARD   II.  [CHAP.  XII. 

after  that  there  is  nothing  to  be  done,  but  that  the  issue 
should  be  taken  on  your  declaration  or  his  :  now  it  seems 
that  it  should  rather  be  taken  on  yours ;  for,  by  your  plea, 
you  make  that  a  convenable  benefice  which  is  worth  ten 
marks,  and  such  a  declaration  you  ought  to  maintain,  etc. 
Willuby.  The  mention  of  the  value  came  first  from  him, 
when  he  said  it  was  not  wortb  100  shillings ;  so  that  it 
will  be  sufficient  for  me  to  traverse  what  he  had  said. 
But  Stonore  pressing  him  whether  he  would  maintain  his 
plea,  WiUvby  said  he  would,  and  accordingly  pleaded  that 
the  vicarage  was  worth  ten  marks,  prest,  etc.,  et  alii,  that 
it  was  not  worth  ten  marks,  prest,  etc.,  and  so  issue  was 
joined.1 

The  pleadings  upon  the  record  in  the  above  case  must 
then  have  stood  thus :  The  defendant  said,  a  vicarage  had 
been  tendered  and  refused-,  and  so  the  annuity  should  cease, 
judgment  of  the  action.  To  this  the  replication  was,  The 
vicarage  tendered  was  not  worth  ten  marks,  and  so  not  a 
convenable  benefice  to  extinguish  the  annuity :  rejoinder, 
it  was  worth  ten  marks :  surrejoinder,  it  was  not. 

These  instances,  without  troubling  the  reader  with  more, 
will  serve  to  show  the  manner  of  pleading  vivd  voce  at  the 
bar  (a):  everything  there  advanced  was  treated  as  a  matter 
only  in  fieri,  which  upon  discussion  and  consideration  might 
be  amended,  or  wholly  abandoned,  and  then  other  matter 
resorted  to,  till  at  length  the  counsel  felt  himself  on  such 
grounds  as  he  could  trust.  Where  he  finally  rested  his 
cause,  that  was  the  plea  which  was  entered,  upon  the  roll, 
and  abided  the  judgment  of  an  inquest  or  of  the  court, 
according  as  it  was  a  point  of  law  or  of  fact. 

The  criminal  The  criminal  law  is  exhibited  by  a  writer  of 
this  reign  in  a  state  somewhat  differing  from 


law. 


(a)  This  is  an  instance  of  the  Roman  origin  of  our  laws.  In  the  Roman  law 
there  was  a  title  extremely  peculiar,  as  to  the  crimen  majestatis ;  as  to  which 
there  is  the  edict:  "Etiam  ex  aliis  causis  magistatis  crimina  cessavit  meo 
seculo,  nedurn  etiam  admittam  te  paratum  accusare  judicem  propterea  cri- 
mine  majestatis,  quod  contra  constitutionem  meam  cum  dicis  pronunciasse" 
(Cod.  Just.,  lib.  ix.,  tit.  8,  sec.  1).  Now,  in  the  Mirror  of  Justice,  an  ancient 
law  treatise,  based  it  is  evident  upon  an  earlier  one  of  the  age  of  Alfred, 
there  is  this  very  head  of  law  under  the  same  term  of  "  majesty  "  or  offence 
against  sovereignty,  a  term  so  peculiar  that  it  may  fairly  be  presumed  to 
have  come  from  the  Roman  law.  And  how  was  it  derived  ?  No  trace  of 
such  a  law,  or  such  a  phrase,  is  to  be  found  in  the  Saxon  laws ;  and  so  it  was 
not  derived  from  written  law,  but  by  tradition,  from  the  Romans. 

1  Mayn.,  634. 
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that  gwenby  any  preceding  author.  The  crime  of  treason 
is  divided  in  the  following  way ;  into  majesty,  falsifying,  and 
treason.  Majesty,  or  Icese-majesty,  is  that  treason  which  is 
directed  immediately  against  the  king's  person  and  dignity : 
Sis  first,  the  killing  of  the  king,  or  compassing  so  to  do ; 
secondly,  disinheriting  the  king  of  his  realm  by  bringing 
in  an  army,  or  compassing  so  to  do ;  thirdly,  ravishing  the 
king's  wife,_the  king's  lawful  eldest  daughter  before  she  is 
married,  being  in  the  king's  custody,  or  the  nurse  or  aunt 
of  the  'king  being  heir  to  the  king.1  All  these  were  con- 
sidered as  the  crime  of  lsese-majesty.  But  this  author  has 
classed  many  other  offences  under  this  head,  which  have 
by  construction  been  drawn  into  it.  Of  this  kind  he  has 
collected  many,  which  being  what  he  calls  perjuria,  are,  he 
thinks,  properly  to  be  ranked  under  this  offence ;  because, 
says  he,  every  one  who  commits  perjury,  lieth  against  the  king. 
In  pursuance  of  this  notion,  he  enumerates  many  mis- 
prisions, negligencies,  abuses,  and  extortions  of  office, 
whether  judicial  or  other,  committed  by  judges  or  inferior 
ministers  and  ofiicers ;  all  which  he  considers  as  offences 
against  the  majesty  of  the  king,  which  merited  equal  pun- 
ishment with  the  before-mentioned  defined  cases  of  lsese- 
majesty.2 

Falsifying  is  either  of  the  king's  seal  or  his  money.3 
Treason  he  considers  as  an  offence  committed  by  a  private 
person  against  another  to  whom  he  is  bound  by  ties  of 
blood,  affinity,  or  alliance,  which  causes  his  death,  disheri- 
son, or  loss  of  homage ;  for  the  quality  of  treason,  says  our 
author,  is,  the  taking  away  of  life  or  member,  or  decrease  of 
earthly  honor,  or  increase  of  vittanous  shame,  which  he  exem- 
plifies in  this  manner :  *  The  strongest  alliance  is  that  of 
service.  If  one,  says  he,  whom  I  have  rewarded,  who 
does  fealty  to  me,  and  is  seized  in  demesne  of  lands  held 
of  me ;  in  short,  if  any  one  who  has  a  possession,  rent, 
vote,  church,  meat,  drink,  or  other  gift,  from  me,  falsifies 
my  seal,  or  ravishes  my  daughter  or  my  wife,  or  the  nurse 
or  the  aunt  of  my  heir,  or  doth  anything  which  is  the  cause 
of  my  death,  by  a  felonious  compassing  of  the  same,  or  to 
the  great  dishonor  or  damage  of  my  body  or  my  goods,  or 
discovereth  my  counsel,  or  my  confession,  which  he  is 
charged  to  conceal ;  every  one  of  these,  says  our  author, 

1  Mirror,  ch.  1.,  sec.  4.  2  Ibid.,  sect.  5.  8  Ibid.,  sect.  6. 

4  Ibid.,  sect.  7. 
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is  treason.  It  seems,  after  all,  that  what  is  here  termed 
majesty  and.  falsifying,  constitute  what  we  have  since  called 
high  treason ;  and  this  which  our  author  calls  simply  so,  is 
what  has  since  been  denominated  petit  treason.  The  cata- 
logue of  treasons,  whether  defined  or  constructive,  given 
by  this  author,  makes  it  unnecessary  to  look  anywhere  else 
for  the  reasons  that  induced  the  parliament  in  the  next 
reign  to  fix  the  limits  of  this  crime  by  statute. 

Arson  was  described  in  very  comprehensive  terms. 
Burners  were  those  who  burnt  a  city,  town,  house,  man, 
beasts,  or  other  chattel,  feloniously  in  time  of  peace,  for 
hatred  or  revenge.  If  any  one  put  a  man  into  the  fire, 
whereby  he  was  burnt  or  blemished,  although  not  killed, 
yet  it  was  the  offence  of  arson,  and  he  was  to  suffer  the 
penalty  of  it;  as  were  also  those  who  threatened  to  burn.1 

It  appears  by  the  definition  given  of  larceny,  that  this 
crime  was  gradually  assuming  the  appearance  which  it 
now  bears.  Larceny  is  said  to  be,  the  treacherously  taking 
away  from  another  movables  corporeal,  against  the  will  of  Mm 
to  whom  they  belong,  by  evil  getting  possession  or  use  of  them. 
Larceny,  says  our  author,  could  not  be  committed  of  goods 
not  movable  or  not  corporeal,  as  of  land,  rent,  advowson, 
or  the  like;  and  it  is  said  to  be  done  treacherously,  be- 
cause if  the  taker  conceived  the  goods  to  be  his  own,  and 
thought  he  might  lawfully  take  them,  it  was  no  offence.2 
Many  facts  were  considered  as  larcenies,  which  have  since 
been  looked  upon  only  as  cheats  and  civil  injuries :  thus 
bailiffs,  receivors,  and  administrators,  were  said  to  steal 
goods,  if  they  did  not  give  in  their  accounts :  false  weights 
and  measures,  tricks  in  trade,  and  other  deceits  and  impo- 
sitions, are  described  in  the  Mirror  as  instances  of  larceny. 

The  offence  of  burglary  was  also  very  large,  for  it  was 
not  only  the  breaking  of  a  house,  but  the  felonious  assault 
of  enemies  in  time  of  peace  upon  those  who  were  in  their 
houses  with  intent  to  repose  there  in  peace,  whether  the 
assault  was  with  design  to  kill,  to  rob,  or  to  beat,  was 
considered  as  burglary  :  and  although  such  offenders  did 
not  accomplish  their  purpose,  yet  if  there  was  a  breaking, 
by  the  assault  of  doors,  windows,  or  walls,  to  enter  feloni- 
ously, they  were  guilty  of  this  crime.  Those  also  came 
within  this  offence,  who  feloniously  forced  their  entry  into 

1  Mirror,  ch,  1,  sect.  3.  2  n^  gect  10 
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another's  house,  and  did  violence  against  the  peace, 
although  the  house  were  not  broken ;  and  that,  whether 
by  .day  or  by  night.  This  extensive  description  contains 
in  it  those  notions  which  constitute  the  crime  of  burglary, 
as  now  understood,  attended  with  many  additional  cir- 
cumstances, that  were  gradually  pared  off  in  after-times. 

Punishments  were  still  various,  and  in  some  degree 
discretionary.  Those  convicted  of  Icese-majesty  were  to  be 
punished  according  to  the  ordinance  and  pleasure  of  the 
king.1  Those  convicted  of 'falsifying,  and  of  treason,  were 
to  be  drawn  and  hanged.  Those  convicted  of  burning2 
and  rape  were  to  be  hanged  ; 3  and  so  it  was  in  murder, 
robbery,  larceny  above  twelve-pence,  and  burglary,  in  cases 
not  notorious ;  but  if  the  offence  was  notorious,  and  the 
party  taken  in  the  fact,  he  was  beheaded.  Sodomites  were 
to  be  buried  alive  ;4  and  heretics  underwent  a  fourfold 
punishment,  excommunication,  degradation,  disinherit- 
ing, and  burning. 

Inferior  punishments  not  capital  were  these :  mending 
the  highways,  causeways,  and  bridges ;  setting  in  the  pil- 
lory and  stocks  ;  imprisonment ;  abjuration  of  the  realm  ; 
exile ;  banishment,  either  from  the  kingdom  or  some  par- 
ticular town,  by  prohibiting  the  entry  into  or  going  out 
of  such  a  place ;  by  ransom ;  and  by  pecuniary  penalties 
and  fines.6 

Perjury  which  affected  the  life  of  a  man  was  punished, 
as  in  the  time  of  Edward  I.,6  with  a  mortal  judgment,  "  to 
the  example,"  says  the  book,7  of  "  apparent  murderers ;  " 
but  perjury  of  a  less  heinous  intent  was  punished  with 
banishment,  either  for  a  time,  or  forever.  The  woods, 
meadows,  gardens,  and  houses  of  the  perjured  men  were 
to  be  razed  and  destroyed,  but  his  heirs  were  not  to  be 
disinherited. 


The  whole  of  this  unhappy  prince's  reign  was  occupied 
in  contests  with  his  barons  in  defence  of  his  King  and  g0T. 
favorites;    during  which  the  royal  authority     ernment- 
and  the  force  of  the  laws  were  considerably  diminished. 
The  Duke  of  Lancaster,  with  all  his  own  power,  and  rela- 

1  Mirror,  ch.  4,  sect.  14.       *  Ibid.,  ch.  4,  sect.  14.     '  Mirror,  ch.  1,  sect.  9. 

2  Ibid.,  sect.  15.        B  Ibid.,  sect.  17. 

8  Ibid.,  sect.  10.        6  Vide  ante,  vol.  ii. 
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tion  to  the  person  of  the  king,  could  not  obtain  a  regular 
and  lawful  trial,  but  in  time  of  peace  (a)  was  condemned 
by  a  court-martial  to  suffer  the  punishment  of  treason. 

So  entirely  was  this  king  subdued,  that  he  was  con- 
strained to  sign  a  commission  empowering  the  prelates 

(a). The  case  is  thus  stated  by  Sir  J.  Mackintosh.  "The  baronial  party 
took  arms.  In  the  following  year  Edward  partly  obtained  a  signal  victory 
at  Boronghbridge.  The  Earl  of  Lancaster  was  made  prisoner,  and  in  a  few 
days  led  to  hia  own  castle  of  Pomfret,  where  he  was  shortly  after  beheaded." 
From  the  official  account  of  the  battle,  published  by  Mr.  Palgrave  (Palgrave 
Chron.  Abstract,  Edw.  II,  p.  313),  it  appears  that  out  of  two  hundred  and 
sixteen  knights  arrayed  against  the  king,  the  Earl  of  Lancaster  was  beheaded, 
and  twenty-eight  knights  hanged,  etc.  (Hist.  Eng.,  vol.  i.).  It  hence  appears 
that  the  earl  and  the  others  were  taken  in  arras  against  the  king  in  open  re- 
bellion, though  it  also  appears  that  the  rebellion  was  over,  as  a  rebellion  in 
this  country  usually  was,  when  there  had  been  a  decisive  victory  over  it  in 
battle,  and  several  days  had  elapsed.  It  is  remarkable  that  Hale  cites  this 
as  a  case  of  martial  law,  which  he  admits  to  be  "  allowed  or  indulged  in  time 
of  war  against  those  of  the  opposite  army,"  but  not  in  time  of  peace.  "And 
accordingly  was  that  famous  case  of  Edmond,  Earl  of  Kent(?),  who  being 
taken  at  Pomfret,  15  Edw.  II.,  the  king  and  divers  lords  proceeded  to  give 
sentence  of  death  against  him  as  in  a  kind  of  military  court,  by  a  summary 
proceeding."  There  was  no  case  of  the  Earl  of  Kent  in  15  Edward  II.  The 
case  in  that  year  was  that  of  the  Earl  of  Lancaster,  above  alluded  to  by  our 
author.  The  case  of  Edmond,  Earl  of  Kent,  occurred  in  the  reign  of  Ed- 
ward III.,  which  is  thus  stated  by  Sir  J.  Mackintosh :  "The  Earl  of  Kent, 
deceived  by  a  report  that  his  brother,  the  late  king,  was  alive,  wrote  a  letter 
to  that  king,  which  was  betrayed  to  the  Earl  of  March,  who  without  delay 
assembled  a  parliament,  to  which  he  inveigled  the  prince,  who  was  convicted 
of  treason,  and  executed ;  and  in  the  3  Edward  III.,  the  parliament  declared 
this  judgment  to  have  been  illegal."  To  such  a  judgment  such  a  declaration 
might  be  well  applied,  for  it  appears  to  have  been  a  judgment  of  the  peers, 
though  in  all  probability  irregular  and  iniquitous ;  and  a  judgment  in  par- 
liament might  well  be  reversed  in  parliament.  But  that  parliament  should 
reverse  a  summary  sentence  of  court-martial  would  be  an  anomaly,  if  not 
absurdity;  and  it  appears  plainly  that  Hale  had  confounded  the  two  cases, 
and  applied  to  the  one  what  was  only  applicable  to  the  other,  and  the  lan- 
guage of  the  record  he  professes  to  cite  (he  does  not  say  from  what  roll)  is 
applicable  only  to  the  judgment  in  Kent's  case,  which  judgment  was  after- 
wards, in  3  Edward  III.,  reversed  in  parliament.  "And  the  reason  of  that 
reversal  seeming  to  the  purpose,"  he  proceeds  to  recite  it  as  entered  on  the 
record.  "  Quod  cum  quicunque  homo  ligens  Domini  Eegis  pro  seditionibus, 
etc.,  tempore  pacis  captus  et  in  quacunque  curia  Domini  Begis  ductus  fuerit 
de  ejusmodi  seditionibus  et  aliis  feloniis  sibi  impositis  per  legem  et  consue- 
tudine  Begni  arrectari  debet  et  ad  responsionem  adduci,  et  inde  per  com- 
munen  legem  triai,  etc.  Unde  cum  notorium  sit  et  manifestum  quod  totum 
tempus  quo  impositum  fuit  eidem  comiti  propter  mala  et  facinora  fecisse  ad 
tempus  in  quo  captus  fuit,  et  in  morti  adjudicatus  fuit,  fuit  tempus  pacis 
maxima?  cum  per  totum  tempus  predictum  et  cancellario  et  alia  placita  curias 
Domini  Regis  aperta;  fuerunt  in  quibus  cuilibet  lex  fiebatur  sicut  fieri  con- 
suevit :  nee  idem  DominuB  Bex  unquam  tempore  illo  cum  vexillis  cxplicatis 
equitabat."  And  accordingly,  says  Hale,  the  judgment  was  reversed  "  for 
martial  law,  which  is  rather  indulged  than  enforced  in  cases  of  necessity  in 
time  of  open  war,  is  not  permitted  in  time  of  peace,"  etc. 
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and  barons  to  elect  twelve  persons,  who  should  have 
authority,  for  a  limited  time,  to  make  ordinances,  with  all 
the  force  of  laws,  for  the  government  of  the  kingdom. 
These  twelve  accordingly  framed  some  regulations,  which 
were  presented  to  the  parliament  for  their  confirmation. 
Some  of  these  were,  to  ascertain  the  qualifications  of 
sheriffs ;  to  abolish  the  practice  of  issuing  privy-seals  for 
the  suspension  of  judicial  proceedings ;  to  give  damages 
in  case  of  malicious  prosecutions  ;  to  order  the  method  of 
making  payments  in  the  exchequer ;  to  prevent  the  adul- 
teration of  the  coin ;  and  to  regulate  other  matters  tending 
to  the  preservation  of  order  and  good  government.1 

During  the  weakness  of  such  a  reign,  the  clergy,  who 
had  been  reduced  to  some  subordination  by  the  late  king, 
made  no  scruple  of  insisting  on  their  ancient  claims  of 
exemption  with  firmness,  and  even  with  parade.  Adam 
de  Orgeton,  Bishop  of  Hereford,  was  arrested,  and  accused 
before  the  king  and  parliament  of  high  treason.  He  there 
pleaded,  that  he  ought  not  to  answer  such  high  matters 
without  the  license  and  authority  of  the  Archbishop  of 
Canterbury,  who,  next  to  the  pope,  was  his  proper  judge. 
Upon  the  prayer  of  the  archbishop  and  his  suffragans,  he 
was  delivered  to  the  archbishop's  custody.  "When  he  was 
afterwards  brought  to  the  bar  of  the  king's  bench,  the 
bishops  came  in  great  form  with  their  crosses,  and  took 
him  forcibly  from  the  bar,  threatening  to  excommunicate 
all  who  should  oppose  them.  The  king  after  this  caused 
an  indictment  to  be  found  by  a  jury  of  Herefordshire 
against  this  prelate,  upon  which  his  temporalities  were 
seized  into  the  king's  hands ;  yet  the  bishop,  notwith- 
standing, escaped  without  any  other  punishment.2 

"We  are  now  to  consider  the  sources  of  legal  information 
belonging  to  this  reign.  These  are  the  statutes,  records, 
and  Year-Books,  together  with  one  law-treatise.  The 
statutes  commencing  with  Magna  Charta,  and  ending  with 
Edward  II.,  together  with  those  called  Incerti  I'emporis  (it 
being  doubtful  to  which  of  these  three  reigns  to  assign 
them),  compose  what  have  been  called  the 
Vetera  Statuta;  and  from  the  accident  of  their 
collection  and  publication  in  later  times,  are  sometimes 
spoken  of  as  the  prima  or  secunda  pars  veterum  statutorum, 

1  Brady,  App.  No.  51.  2  Pari.  Mist.,  vol.  i.,  197. 
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We  have  before  made  some  observations  upon  the  form 
and  style  of  the  assise,  or  statutes  before  the  reign  of 
Henry  III.,1  great  part  of  which  is  equally  applicable  to 
those  made  since.  The  enacting  authority  is  expressed  by 
all  these  statutes,  as  subsisting  in  the  king ;  who  grants, 
directs,  ordains,  provides,  sometimes  by  his  council ;  some- 
times by  the  assent  of  the  archbishop,  bishops,  abbots, 
priors,  earls,  and  barons  ;  sometimes  the  assent  of  the  com- 
monalty is  added.  In  some  there  is  no  mention  of  the 
concurrence  of  any  part  of  the  legislature.  In  some  very 
few  instances,  among  which  is  the  statute  of  Gavelet,  10 
Edward  II.,  it  is  said  to  be  provided  by  the  king  and  his 
justices,  without  any  mention  either  of  lords  or  common^. 
It  is  evident  from  the  Mirror,  that  laws  were  often  nia<jle 
in  this  latter  way ;  for  the  author  of  that  book  complains, 
that  ordinances  are  only  made  by  the  king  and  his  clerks, 
and  by  aliens  and  others  who  dare  not  contradict  the  king, 
but  study  to  please  him.2  We  must  therefore  conclude, 
that  the  same  ideas  of  legislation  prevailed  now,  which 
were  stated  to  have  governed  in  the  time  preceding  the 
reign  of  Henry  III.,3  and  that  the  calling  the  commons 
to  parliament,  as  it  gave  them  certainly  no  greater  place 
there  than  the  lords  had  before,  could  not  impart  to  them 
a  greater  right  to  concur  in  legislative  acts,  than  the  lords  i 
themselves  claimed. 

Many  of  these  old  statutes  do  not  at  all  express  by  what 
authority  they  were  enacted  ;  so  that  it  seems  that  if  the 
business  of  making  laws  was  principally  left  in  the  hands 
of  the  king,  unless  in  instances  where  the  lords  or  com- 
mons felt  an  interest  in  promoting  a  law,  or  the  king 
an  advantage  in  procuring  their  concurrence;  and  in 
such  cases  probably  it  was  that  their  assent  was  specially 
expressed. 

There  are  some  circumstances  common  to  all  those 
statutes.  All  those  passed  in  one  session  of  parliament 
are  Btrung  together,  making  so  many  capitula,  or  chapters 
of  one  statute ;  to  which  is  usually  prefixed  a  memoran- 
dum of  the  time  and  place  of  the  meeting  of  parliament, 
with  the  occasion  for  calling  it.  The  chapters  are  short, 
and  the  manner  of  expression  very  often  too  general  and 
undefined ;  offences  are  loosely  and  ambiguously  described ; 


1  Vide  vol.  i.,  c.  iv.  2  Mirror,  oh.  5.  s  Vide  vol.  i.  c.  iv. 
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rarely  any  certain  penalty  is  inflicted  on  offenders  ;  they 
are  to  be  punished  at  the  king's  pleasure,  are  to  make 
grievous  ransom  to  the  king,  are  to  be  heavily  amerced, 
and  the  like ;  sometimes  the  acts  are  merely  admonitory 
or  prohibitory,  without  affixing  any  penalties,  or  prescrib- 
ing any  course  of  process  for  prosecuting,  hearing,  and 
determining  the  offences.  In  the  time  of  Henry  III.  the 
statutes  are  mostly  in  Latin  ;  in  the  reign  of  Edward  I. 
they  began  to  be  in  French  also :  and  the  statutes  of  this 
reign  and  of  Edward  II.  are  sometimes  in  Latin  and 
sometimes  in  Ereuch.  Sometimes  there  occurs  a  chapter 
in  one  language  in  the  midst  of  a  statute  in  the  other; 
and  there  is  a  chapter  of  "Westminster  2,  partly  in  Erench 
and  partly  in  Latin.1  It  is  difficult  to  account  for  such 
remarkable  variations  as  these.  Some  have  thought  that 
they  discovered  one  rule  to  prevail  through  these  statutes 
respecting  this  change  of  language,  namely,  that  all  such 
acts  as  concerned  tbe  interests  of  the  church  were  in 
Latin  ;  though  this  is  confessed  by  the  person  who  started 
it  to  be  subject  to  so  many  exceptions  as  almost  to  destroy 
the  rule.2  Perhaps  the  legislature  was  governed  by  no 
general  principle  in  choosing  the  languages  of  their  stat- 
utes ;  both  the  Latin  and  Erench  were  the  language  of 
the  law,  and  probably  were  adopted  according  to  the  whim 
of  the  clerk  or  other  person  who  drew  up  the  statute.  In 
the  act  above  alluded  to,  as  it  was  the  revival  of  the  old 
law,  perhaps  the  scrap  of  Erench  in  which  it  was  worded 
was  taken  from  some  law-book  in  that  language,  treat- 
ing upon  the  subject,  in  its  original  state;  or  perhaps 
it  was  thought  more  advisable  that  this  article,  as  it  was 
a  repeal  of  a  chapter  of  Westminster  1 3  should  be  in  the 
same  language  as  that  statute,  though  the  rest  of  "West- 
minster 2  was  in  Latin. 

The  clerical  legislature,  during  this  reign,  added  little 
to  our  national  canon  law.  There  are  no  other  constitu- 
tions than  those  of  Archbishop  Reynolds.4 

The  materials  of  legal  information  grow  to  a  greater  size 
in  this  reign  than  in  any  of  the  preceding;  for  besides  the 
statutes  and  judicial  records,  which  begin  now  to  be  more 
numerous  and  perfect,  at  this  period  begin  the  Year-Books, 

1  Namely,  ch.  34.     Vide  vol.  ii.,  ex.  z  Barr.  Obs.,  p.  65. 

8  Namely,  ch.  13.     Vide,  vol.  ii.,  c,   x. 
*  Vide  Johnson's  Canon,  and  Spelm.  Counc. 
vol.  in. — 7 
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or  books  of  Years  and  Terms,  as  they  were   sometimes 
called  (a).     These  contain  reports  of  cases  ad- 
ear-  oo  s.    j  udged  from  the  beginning  of  this  reign  to  the 

(a)  The  origin  of  all  our  received  law  is  to  be  found  in  the  Year-Books. 
Thus,  the  proposition  that  the  sheriff  cannot  break  the  outer  door  of  a  dwell- 
ing-house to  execute  a  fi.-fa.  against  the  possessor  ( Year-Book,  18  Edw.  IV., 
fol.  19),  is  cited  and  approved  in  Lee  v.  Gansell,  in  Oowper's  Reports,  1,  and 
has  always  been  recognized  as  established  law.  The  point  decided  in  the 
Six  Carpenters'  case,  8  Coke's  Reports,  147  (viz.,  that  he  who  abuses  an  au- 
thority in  law  is  to  be  deemed  a  trespasser  ab  initio),  was  determined  one 
hundred  and  thirty  years  before  in  the  Year-Book,  21  Edw.  IV.,  fol.  19,  pt. 
22.  So  as  to  the  law  of  distress,  in  Sir  John  Mantraver's  case,  in  the  reign 
of  Edward  III.,  it  was  held  that,  if  the  lord  or  his  bailiff  comes  to  distrain, 
and  before  the  distress  the  tenant  tenders  the  arrears  upon  the  land,  then  the 
distress  taken  for  it  is  tortuous,  i.  e.,  wrongful.  "  The  same  law  for  distress 
damage  feasant,  if,  before  the  distress,  he  tenders  sufficient  amends "  (Man- 
travers  v.  the  Parson  of  Clare,  30  Assize,  fol.  38 ;  the  Master  of  St.  Mark's 
Hospital  case,  7  Edw.  III.,  fol.  8;  Year-Book,  13  Hen.  IV.,  fol.  17).  The 
germ  of  the  whole  law  as  to  ratification  of  authority  is  to  be  found  in  a  case 
in  the  Year-Books  of  Henry  IV.,  where  it  was  laid  down  that  if  the  bailiff 
took  a  heriot,  claiming  property  in  himself,  the  subsequent  agreement  or  as- 
sent of  the  lord  would  not  amount  to  a  ratification  of  his  authority  as  bailiff 
at  the  time ;  but  if  he  took  it  as  bailiff  of  the  lord,  the  subsequent  ratification 
by  the  lord  made  him  bailiff  at  the  time  of  the  act  ( Year-Book,  7  Hen.  IV., 
fol.  35). 

The  cases  in  the  Year-Books  during  this  period  related  principally  to  real 
property,  or  to  rights  regarding  the  realty,  as  rights  of  common.  Thus,  it 
was  held  that  a  commoner  could  not  maintain  trespass  for  damage  of  the  soil 
or  grass,  provided  his  own  cattle  had  pasture  enough,  for  that  he  had  no  in- 
terest but  to  take  the  pasture  by  the  mouths  of  his  cattle  (case  of  the  Abbot 
of  St.  Mary's,  York  v.  Hugh  de  Altoin,  22  Assise,  fol.  95.  So  Sir  Simon  de 
Harcourt  v.  Spicer,  13  Hen.  VIII,  fol.  15).  So  that  the  commoner's  right  of 
action  was  necessarily  rested  entirely  on  the  injury  to  his  own  right  of  pas- 
turage, that  is,  on  there  not  being  sufficient  for  his  cattle.  So  as  to  the  right 
of  distress,  damage  feasant,  and  the  answers  thereto,  founded  on  rights  of  com- 
mon or  of  pasturage,  the  cases  are  very  numerous  in  the  Year-Books. 

In  the  Year-Books  of  the  next  reign  are  to  be  found  many  of  the  ancient 
maxims  of  our  laws,  thus  early  established  and  recognized  in  our  courts: 
"Res  inter  alios  acta  non  nocet"  (3  Edw.  II.,  53).  "Causa  et  origo  atten- 
denda"  (5  Edw.  II,  134).  "Modus  et  conventio  vincunt  legem"  (5  Edw. 
II.,  161).  "Accessor  sequitur  suum  principale"  (12  Edw.  II,  384).  "  Novo 
casu  novum  remedium  "  (18  Edw.  II.,  570).  "  Lev  est  plus  favorable  a  saver 
que  damner  "  (18  Edw.  II,  400).  These  maxims  can,  most  of  them,  be  found 
in  Bracton,  and  some  of  them  can  be  traced  back  to  the  Leges  Henriei  Primi. 

In  the  reign  of  Edward  II.  an  action  of  replevin  was  brought  against  the 
dean  and  chapter  of  St.  Paul's  for  taking  nets  laid  upon  the  banks  of  the 
Thames,  and  they  justified  the  taking  of  the  nets  by  their  bailiffs  on  the  ground 
that  the  nets  were  unlawfully  laid  upon  their  soil  ( Year-Book,  13  Edw.  II. 
fol.  400 ;  Sir  T.  Brudnell's  case,  1  Rot.  Pari.,  331).  In  the  reign  of  Edward 
III.,  there  was  a  case  in  which  it  was  held  that  an  action  of  account  "  lay 
against  a  goldsmith  or  taverner  who  sold  by  retail  as  bailiff"  ( Year-Book  48 
Edw.  Ill,  fol.  3).  The  plaintiff  said  he  had  delivered  divers  pots  and  pails 
(pots  et  payles)  of  silver  to  the  defendant  to  sell,  and  he  sold  them  at  fairs 
and  markets,  and  thus  received  a  large  sum  of  money.    And  the  court  put 
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end  of  Edward  III.,  and  from  the  beginning  of  Henry  IV. 
down  to  the  end  of  Henry  VIH. 

the  case  of  a  man  who  had  a  "  taverner "  to  aell  his  goods  ( Tear-Book,  46 
Edw.  III.,  fol.  3).  In  another  case  a  man  had  account  of  a  house  with 
twenty  oxen  and  cows  ( Year-Book,  49  Edw.  III.,  fol.  7).  In  another  case 
there  was  account  against  a  party  who  had  sold  her  rings  for  the  plaintiff 
(  Tear-Book,  Edw.  III.,  fol.  19).  In  another  case  account  was  made  to  Sir  Nico- 
las Tam  worth  of  his  jewels  sold  in  Brittany  (Tear-Book,  4  Edw.  III.,  fol.  10). 
These  cases  are,  it  will  be  seen,  extremely  illustrative  of  the  usages  of  the  age. 
The  cases  on  contract,  especially  on  special  contracts  (which  in  those  days 
were  always  by  deed),  are  often  very  illustrative.  Thus,  in  the  celebrated 
case  of  Pole  v.  Tocher  in  the  reign  of  Edward  III. :  Sir  Rauf  Pole,  knight, 
brought  a  writ  of  debt  against  Sir  Bichard  Tocher,  and  demanded  of  him 
£72,  and  as  to  the  sum  of  42  marks  he  set  forth  an  indenture  made  between 
them  by  which  the  plaintiff  was  retained  by  Sir  Bichard,  with  three  esquires- 
at-arms  in  London,  for  the  war  with  France,  for  those  42  marks,  the  moiety 
of  which  was  to  be  paid  before  they  went,  and  as  to  the  rest  he  set  forth  a 
bond  for  £42,  but  made  in  Normandy  ( Tear-Book,  48  Edw.  III.,  fol.  3). 

The  actions  "  on  the  case "  were  often  exceedingly  illustrative  of  the  cus- 
toms of  the  age.  Thus,  it  was  held,  that  an  action  on  the  case  lay  against  a 
farrier  for  laming  a  horse  ( Tear-Book,  46  Edw.  Ill,  fol.  19).  The  complaint 
was  that  he  shoed  the  plaintiffs  horse,  and  put  a  nail  in  the  foot  of  the  horse 
in  a  certain  place,  by  which  the  plaintiff  lost  the  use  of  his  horse  for  a  long 
time.  In  another  case  it  was  held,  that  an  action  lay  against  a  surgeon  who 
had  undertaken  to  cure  a  man  of  a  wound  in  his  hand,  and  had  injured  him 
( Tear-Book,  48  Edw.  III.,  fol.  6).  So  it  was  held  that  an  action  on  the  case 
lay  against  an  innkeeper  ("  hosteler")  upon  the  customs  of  the  realm  ( Tear- 
Book,  42  Edw.  III.,  fol.  11).  Some  few  further  illustrations  from  the  Year- 
Books  of  the  next  reign  may  be  here  inserted,  the  more  so  as  the  author 
does  not  appear  to  do  justice  to  them.  They  afford  the  best  possible  illus- 
trations of  the  state  of  the  law.  Thus  a  man  brought  his  writ  of  account 
against  another  as  receiver  of  his  moneys,  and  alleged  that  he  had  received 
so  much.  The  defendant  denied  the  receipt;  and  the  plaintiff  then  objected 
that  he  could  not  be  allowed  to  do  so  since  he  had  by  deed  acknowledged 
the  receipt  of  so  much.  But  it  was  said  that  it  was  too  late  to  set  up  that  as 
an  estoppel,  and  that  the  matter  must  now  be  brought  to  proof  of  the  fact 
(Tear-Book,  18  Edw.  II.,  598).  Miles  le  Hunt,  of  Stratford,  brought  writ 
of  debt  against  Symond,  and  demanded  of  him  thirty  quarters  of  wheat  of 
the  price  of  £20,  and  the  defence,  failing  the  inquest,  were  charged  to  in- 
quire what  was  the  price  of  the  corn  at  the  time  when  he  ought  to  have  paid 
it.  They  said  that,  at  the  time  of  the  contract,  it  was  worth  only  3s.  a  quarter, 
but  when  it  ought  to  have  been  delivered,  it  was  worth  12s.  a  quarter,  and 
they  were  directed  by  the  court  (fait  avisa  la  court)  that  the  damages  were 
taxed  too  high,  and  the  court  abridged  the  damages,  and  awarded  that  he 
should  recover  £18  for  the  corn,  and  40s.  for  the  damages,  that  is,  allowing  for 
the  corn  at  the  price  at  the  time  for  the  delivery.  Ht  sic  nota  que  la  ou  il  de- 
manda  blee',  il  recovera  a  le  pris  de  blee1  au  temps  que  le  blee'  duist  aver 
este  paye  et  nemye  le  blee1  ( Tear-Book,  12  Edw.  II,  375). 

If  the  defendant  showed  the  place  was  his  soil,  it  was  then  for  the  plain- 
tiff to  show  how  he  came  to  have  any  right  to  be  there.  John  de  S.  brought 
writ  of  trespass,  complaining  that  the  defendant  had  pulled  down  his  dove- 
cote. '•  he  defendant  pleaded  that  the  place  was  his  soil  and  freehold.  The 
plaintiff  objected  that  he  ought  to  show  (as  he  did  not  deny  that  the  dove- 
cote was  his)  how  he  came  to  have  a  dovecote  on  the  soil  of  the  defendant, 
on  which  he  pleaded  that  he  had  leased  the  place  to  the  plaintiff,  who  had 
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The  Year-Books  are  said  to  be  so  called,  because  tbey 
were  published  annually  from  the  notes  of  certain  persons, 
who  were  paid  a  stipend  by  the  crown  for  this  employment.1 
The  establishment  of  reporters  appears  to  have  been  first 
made  by  this  king,  or  more  probably  at  the  latter  end  of 
the  former  reign  ;  for  this  institution  came  precisely  within 
the  plan  of  that  prince's  endeavors  to  improve  our  laws, 
and  was  the  grand  means  so  much  wanted,  that  of  putting 
them  into  writing.2  However,  as  we  have  no  fruits  of  such 
an  appointment  till  the  beginning  of  this  reign,  we  may 
suppose  it  did  not  take  place  till  then.3 

As  a  record  is  a  concise  entry  of  all  the  real  and  effective 
steps  made  in  a  judicial  proceeding,  a  report  is  a  short  note 
of  the  progress  towards  making  those  steps ;  the  debate  in 
court  concerning  some  of  them ;  the  decision  upon  their 
propriety  and  design ;  and  the  grounds  and  principles  upon 
which  the  decision  was  supported  (a).  The  reports  of  this 
reign,  as  they  were  the  first  essays  in  this  way,  fall  short 
of  the  clearness  and  fulness  with  which  reports  have  been 
made  in  later  times.    Being  minuted  down  by  the  reporter 

erected  the  dovecote  on  the  soil  and  left  it  there  after  the  lease  expired.  The 
plaintiff  objected,  that  the  defendant  ought  to  show  huw  the  dovecote  became 
his ;  but  the  court  answered  that  this  would  be  to  call  upon  him  to  say  what 
he  himself  could  not,  which  would  be  contrary  to  reason,  whereupon  the  plain- 
tiff took  issue  on  the  soil  being  the  soil  of  the  defendant  ( Year-Book,  15  Edvi. 
II.  458). 

(a)  Thus  in  a  case  in  the  Year-Book,  Edw.  II.,  fol.  472,  Matthew  Bellew 
made  his  plaint  that  Luke  Morel  wrongfully  took  his  cattle.  Schardebwgh 
(for  defendant)  —  Luke  avows  the  taking  by  reason  that  he  found  the  cattle 
in  his  several  meadows  eating  the  grass  and  trampling,  and  so  he  took  them 
for  damage.  Ingham  (for  plaintiff)  —  We  tell  you  that  this  Matthew  holds 
a  meadow  in  the  town  of  B.,  in  which  meadow  was  a  house  and  "  corve "  of 
land,  and  that  he  and  his  ancestors  have  had  a  right  to  depasture  their 
cattle ;  and  Schardeburgh  (for  the  defendant)  objected  to  this ;  but  the  court 
said  that,  as  the  plaintiff  had  said  that  he  and  his  ancestors  were  entitled,  it 
was  sufficient.  Then  Schardeburgh  pleaded  for  the  defendant  that,  between 
the  ancestors  of  Luke  and  Matthew,  an  agreement  was  made  that  the  ances- 
tors of  Luke  should  have  a  road  to  carry  hay  over  land  which  belonged  to 
the  ancestors  of  Luke,  from  the  meadow  in  question  to  the  house  of  Luke's 
ancestors,  for  which  easenfsnt  they  granted  the  right  to  pasture  in  the  field,  and 
because  they  were  foreclosed  of  the  road  they  ousted  Matthew  of  the  feeding. 

1  It  may  be  remarked,  that  Jaar-Boecken  in  the  low  German  signifies  An- 
nals. De  Jaar-Boeken  van  C.  Cornelius  Tacitus,  is  the  title  given  to  a  Dutch 
translation  of  that  work. 

1  The  author  of  the  Mirror,  among  the  abuses  of  the  law,  complains  that 
the  law  was  not  sufficiently  put  into  writing.     Mirror,  ch.  5. 

3  There  are  said  to  be  reports  of  cases  adjudged  during  the  reign  of 
Edward  I.  in  manuscript,  in  certain  public  libraries;  but  these  do  not 
appear  to  be  in  any  series  that  would  justify  one  in  supposing  there  was  a 
regular  appointment  like  that  above  mentioned. 
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in  court  at  the  instant,  as  the  thing  really  passed,  they  have 
in  them  all  the  dryness  necessarily  attending  such  a  formal 
memorandum,  which  is  much  heightened  by  the  starch 
manner  in  which  these  matters  were  usually  then  trans- 
acted in  court.  The  way  is  this :  The  action  is  first  stated ; 
then  comes  the  counsel  for  the  plaintiff,  who  rehearses  the 
declaration ;  he  is  followed  by  the  counsel  for  the  defend- 
ant ;  and  so  on ;  till  the  pleadings  on  both  sides  are  brought 
to  an  issue :  and  here  the  report  often  ceases,  concluding 
with  the  whole  that  was  done  that  day,  without  the  least 
intimation  what  afterwards  became  of  the  cause.  The 
counsel  are  continually  interrupted  by  occasional  observa- 
tions from  the  bench  on  the  form  and  legality  of  the  plead- 
ings; these  are  argued,  altered,  or  amended;  then  the 
counsel  proceed  till  something  else  arises  to  draw,  the 
notice  of  the  judges.  It  cannot  be  denied  that  this  is 
sometimes  managed  with  sufficient  acuteness,  and  exhibits 
often  a  curious  piece  of  judicial  disputation.  The  whole  is 
concise;  without  any  length  of  deduction,  concatenation 
of  argument,  or  display  of  learning.  The  want  of  these, 
and  the  clerical  method  of  the  whole,  make  this  first  at- 
tempt at  reporting  not  a  very  inviting  performance  to  a 
modern  reader l  (a). 

The  Mirror  of  Justice  is  a  book  whose  consideration  may 
properly  belong  to  this  reign.  This  singular  Th 
work  has  raised  much  doubt  and  difference  of 
opinion  concerning  its  antiquity.  Some  have  pronounced 
it  older  than  the  Conquest ; 2  others  have  ascribed  it  to  the 
time  of  Edward  II.  Both  these  opinions  may  be  partly 
right  (b).     There  may  perhaps  have  been  a  work  by  this 

(a)  Thus  it  was  laid  down  in  chancery.  Here  we  adjudge  Becundum  veri- 
tatem  rei,  and  not  secundum  allegata,  and  if  a  man  alleges  by  bill  that  the 
defendant  has  done  a  wrong  to  him,  and  the  other  says  nothing,  if  we  can 
see  that  he  has  done  no  wrong,  the  plaintiff  shall  recover  nothing.  There 
are  (said  the  chancellor)  two  powers  and  kinds  of  process  or  procedure : 
8.  potentia  ordinata  et  absoluta.  Ordinata  is  a  positive  law,  and  has  a  certain 
order :  sed  lex  natures  mm  habet  certum  ordinem,  sed  per  quem  cunquem  modum 
Veritas  sciri  poterit,  and  therefore  it  is  called  absolute  procedure ;  and  in  the 
law  of  nature,  it  is  required  (i.  e.,  only)  that  the  parties  shall  be  present  (or 
absent  by  contumacy),  and  that  there  shall  be  an  examination  of  the  truth 
( Year-Book,  9  Edw.  IV.,  fol.  15,  Bro.  Abr.,  Jurisdiction  50). 

(6)  No  doubt  can  be  entertained  by  any  one  who  has  studied  the  book  that 

1  An  idea  of  those  reports  may  be  conceived  from  the  account  before  given 
of  the  manner  of  pleading  in  court.    Vide  ante. 

2  Among  these  are  Lord  Coke  and  Nathaniel  Bacon. 
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name  as  early  as  the  date  supposed;  but  whoever  judges 
from  the  internal  evidence  of  this  book  will  be  satisfied 

tiiis  is  so,  and  indeed  this  already  has  been  amply  shown  by  the  extracts 
from  the  work  presented  in  the  notes  to  the  earlier  portions  of  this  work, 
especially  those  relating  to  the  Saxon  age.  Of  the  legal  history  of  that  age, 
and  of  the  whole  intervening  period,  up  to  the  present^  reign,  it  affords  the 
most  valuable  illustrations.  And  this,  because  from  its  nature  and  char- 
acter it  is  essentially  historical,  professing  to  have  been  based  upon  memorials 
of  the  age  of  Alfred,  and  to  have  embodied  all  the  changes  of  the  subse- 
quent period,  and  proving:  that  it  was  so  by  many  internal  evidences  of  the 
most  certain  character.  Thus,  for  instance,  that  it  is  founded  on  memorials 
of  the  Saxon  age  is  plain  from  this,  that  all  the  names  appear  to  be  Saxon, 
even  the  names  of  "justices"  or  "judges,"  whereas  we  know  the  names  of 
the  king's  justices  or  judges  since  the  Conquest,  and  these  are  quite  different. 
Moreover,  precedents  are  given  expressly  assigned  to  the  Saxon  age,  as,  for 
instance,  under  the  head  of  "Appeal  of  Majesty"  (or  treason),  it  is  said, 
"according  as  it  was  done  in  this  case  in  the  time  of  King  Edward"  (c.  i.,  s. 
12).  Then,  again,  a  long  list  of  punishments,  said  to  have  been  awarded  by 
Alfred  to  bad  judges,  is  given,  with  the  names  of  the  judges  and  of  the 
parties  in  each  case,  and  with  a  particularity  as  to  circumstances  which 
afford  the  strongest  marks  of  verity.  All  the  names  are  Saxon,  especially 
ithose  of  the  judges,  and  it  is  not  likely  that,  after  the  Conquest,  there  would 
be  many  Saxon  judges.  So  far  as  we  know,  even  the  sheriffs  were  all 
Normans.  The  character  of  the  contents  of  the  work  also  leads  to  the  clear 
■conclusion  that  great  parts  of  it,  and  parts  easily  distinguishable  by  their 
style  and  subject-matter,  were  written  soon  after  the  Conquest;  and  of 
matters  occurring  before,  or  existing  at  the  time  of  that  event,  and  recorded 
soon  afterwards.  It  is  also  most  probable,  from  the  tone  of  the  work,  that 
it  was  written  by  a  Saxon.  It  betrays  throughout  a  bitter  spirit  of  complaint 
as  to  the  effects  of  the  Conquest,  describing  the  gradual  rise  of  common 
freehold  tenure  out  of  the  better  kind  of  tenure  in  villenage,  tenure  by 
plough-Bervice,  and  stating  that  "  Saint  Edward,"  i.  e.,  Edward  the  Confessor, 
caused  a  survey  to  be  made  of  those  who  so  held  of  him,  and  that  afterwards, 
i.  e.,  after  the  Conquest,  many  who  had  thus  become  freeholders  were  forced 
/back  into  villenage  again,  which  could  hardly  have  been  written  very  long 
after  the  Conquest.  Other  parts  of  the  book  keep  up  a  chain  of  legal  his- 
tory from  the  time  of  the  Saxons  to  the  era  of  the  Great  Charters,  and  the 
'reign  of  Edward  I.  Thus  many  ordinances  of  Henry  I.  are  scattered 
through  the  work,  which  of  course  afford  their  own  date.  So  of  ordinances 
of  Henry  II.  or  Banulf  de  Glanville,  his  great  justiciary,  and  so  of  a  cita- 
tion of  a  decision  by  the  celebrated  Martin  de  Pateshalh  a  great  judge  in  the 
reign  of  Henry  III.,  whose  decisions  are  often  cited  by  Bracton.  Thus 
there  is  an  aceount  of  the  process  and  proceedings  on  default,  etc.,  tracing 
the  changes  in  the  law  down  to  the  time  of  Henry  III.  There  is  also  a 
chapter  on  the  defects  of  the  Great  Charter,  and  on  subsequent  statutes,  down 
to  that  of  Gloucester,  in  the  sixteenth  year  of  Edward  I.,  where  the  writer 
stops,  which  seems  to  show  that  the  work  was  finally  completed  about  that 
time.  Thus  parts  of  the  book  are  as  clearly  of  the  time  of  Edward  I.,  and 
there  is  an  allusion  to  something  occurring  in  the  reign  of  Edward  II., 
although  that  may  have  been  added  by  an  editor,  and  the  substance  of  the 
work  relates  to  matters  prior  to  the  middle  of  the  reign  of  Edward  I.  On 
the  whole,  there  is  no  book  on  the  law  of  greater  use  and  value  to  a  legal 
historian,  as  illustrative  of  our  legal  history,  and  especially  of  the  transition 
from  the  Saxon  to  the'Norman  age,  and  the  long  period  between  the  age  of 
Alfred  and  the  age  of  Edward.    Lord  Coke  thought  highly  of  it  as  an 
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that  great  part  of  it  is  of  a  period  much  later,  and  certainly 
written  after  Fleta  and  Britton,  for  it  states  many  points 

authority,  and  mentions  it  in  terms  of  respect  in  the  preface  to  the  tenth 
part  of  his  Reports,  and  quotes  it  repeatedly,  as  he  does  Britton,  Fleta,  and 
Bracton.  And  the  opinion  of  Lord  Coke  and  other  great  authorities  is 
abundantly  supported  by  a  study  of  its  contents,  of  which  it  may  be  well  to 
present  an  abstract.  It  is  in  Norman-French,  like  Britton,  and  is  entitled 
"  La  Somme :  appelle  Mirrori  des  Justices,  vel  Speculum  Justiciariorum, 
factum  per  Andrean  Home,"  of  whom  it  is  said  in  the  preface  that  he 
•  wrote  the  book  before  the  17  Edw.  II.,  on  account  of  an  allusion  he  makes 
in  the  course  of  the  last  chapter  to  the  statute  of  that  year,  "  De  Pre- 
rogativa  Regis,"  but,  as  already  mentioned,  that  may  have  been  added,  as  it 
is  an  isolated  allusion,  and  no  other  statute  subsequent  to  the  16th  Edward 
I.  is  quoted.  That  it  was  composed,  therefore,  as  a  whole,  about  that  time 
seems  quite  manifest.  The  auther  in  his  preface  describes  the  work  as  a 
summary  of  the  law  for  the  common  people,  and  as  written  in  their  language : 
"  Al  ecriture  et  en  language  plus  entendable  en  aide  de  vous  et  de  le  common 
people,  ceste  petit  summe  de  la  ley  des  persons,  et  des  gents,  en  cinque  chap- 
itres:  —  I.  De  Peches  Contre  la  Peace ;  II.  D' Actions ;  III.  D'Exceptions ; 
IV.  De  Jugements ;  V.  D'Abusions."  These  being  the  heads  of  the  five 
chapters  into  which  the  book  is  divided,  the  contents  of  the  sections  of  which 
each  is  composed  are  as  follows:  Section  1.  Of  the  original  of  the  law;  2. 
Of  the  coming  of  the  English  into  this  land ;  3.  Of  the  first  constitutions ; 
4.  Of  offences  and  their  divisions ;  5.  Of  the  crime  of  majesty,  or  offence 
against  the  king;  6.  Of  falsifying M>{  the  king's  seal,  or  money);  7.  Of 
treason  ;  8.  Of  burning  (arson);  9.  Of  homicide;  10.  Of  larceny ;  11.  Of  ham- 
sockne,  or  burglary;  12.  Of  rape;  13.  Of  the  office  of  the  coroner;  14.  Of  the 
exchequer;  15.  Of  inferior  courts;  16.  Of  the  tourns  of  the  sheriffs ;  17.  Of 
the  views  of  frankpledge.  Chapter  II.:  Section  1.  Of  actions;  2.  Of  judges; 
3.  Of  plaintiffs  or  complainants ;  4.  Of  fees  or  rewards ;  5.  Of  pleaders  or 
counters ;  6.  Of  attachments  (i.  c,  of  the  person  or  goods  in  process  in  ac- 
tions) ;  7.  Of  appeals  (i.  e.,  the  ancient  proceeding  by  appeal  in  criminal 
cases);  8.  Of  process  in  appeals;  9.  Of  gaols  and  gaolers;  10.  Of  bail  in 
appeals ;  11.  Of  appeals  of  majesty ;  12.  Of  the  appeal  of  falsifying ;  13.  Of 
appeals  of  treason ;  14.  Of  appeals  of  arson ;  15.  Of  appeals  of  homicide ; 
16.  Of  appeals  of  robbery  and  larceny ;  17.  Of  appeals  of  burglary ;  18. 
Of  appeals  of  imprisonment ;  19.  Of  appeals  of  mayhem ;  20.  Of  appeals 
of  wounding ;  21.  Of  appeals  of  rape ;  22.  Of  offences  real  at  the  king's  suit  (a 
very  obscure  chapter,  alluding  to  the  rolls  of  ancient  kings) ;  23.  Of  offences 
personal  at  the  king's  suit ;  24.  Of  venial  offences  and  personal  suits ;  25. 
Of  assize  of  novel  disseisin ;  26.  Of  distresses ;  27.  Of  contracts ;  28.  Of  vil- 
lenage  and  niefty ;  29.  Of  summons ;  30.  Of  essoins  (or  excuse  for  non-ap- 
pearance) ;  31.  Of  attorneys.  Chapter  III. :  Section  1.  Of  exceptions ;  2. 
The  order  of  exceptions  or  pleas ;  3.  Exceptions  dilatory ;  4.  Exceptions  of 
clergy  (£.  e.,  privilege  of  clergy) ;  5.  Beplication  of  bigamy  (i.  e.,  twice 
married);  6.  Exception  to  the  power  of  the  judge ;  7.  Exception  to  the  per- 
son of  the  judge;  8.  Exception  to  the  time;  9.  To  the  place;  10.  To  the 
person  of  the  plaintiff;  11.  As  to  the  person  of  the  defendant  (as  infancy, 
etc.) ;  12.  Exception  of  summons ;  13.  Exception  of  vicious  writs  or  counts ; 
14.  Exception  to  approvers ;  15.  Exceptions  to  indictments ;  16.  Answer  or 
plea  to  treason ;  17.  Plea  to  charge  of  arson ;  18.  Plea  to  appeal  of  murder ; 
19.  Plea  to  charge  of  robbery  or  larceny ;  20.  Plea  in  burglary ;  21.  Plea 
in  rape ;  22.  Plea  in  imprisonment ;  23.  In  mayhem  or  wounding,  and  gen- 
erally of  exceptions;  24.  Of  the  juramentum  duelli  (or  trial  by  battle) ;  25. 
Of  the  order  of  battle;  26.  Of  exceptions  in  personal  trespass;  27.  Of  pur- 
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of  law,  as  it  were,  in  a  state  of  progression  somewhat  re- 
ceding from  those  writers,  and  approaching  nearer  to  those 

prestures;  28.  Of  treasure-trove;  29.  Of  wrecks;  30.  Of  usury;  31.  Of  de- 
fence as  to  hunting,  chasing,  or  fishing;  32.  Of  pleas  to  obligations  or  cove- 
nants; 33.  Of  attaint  (i.  e.,  of  jurors);  34.  Of  the  proceeding  of  attaint;  35. 
Of  oaths;  36.  Of  homage;  37. '  pf  fealty ;  38.  Of  common  oaths ;  39.  Of  final 
accords.  Chapter  IV. :  Section  1.  Of  judgment ;  2.  Of  authority  of  judgment ; 
3.  Of  jurisdiction ;  4.  Of  defaults ;  5.  Of  defaults  in  actions ;  6.  Of  defaults  in 
personal  actions ;  7.  Of  defaults  in  real  actions ;  8.  Of  defaults  in  mixed  actions ; 
9.  Of  pledges  and  mainpernors;  10.  Of  defaults  in  services;  11.  Of  trial  in 
case  of  default  of  services ;  12.  Of  penalties  or  punishments ;  13.  Of  infamous 
persons  (i.  e.,  those  attainted  of  offences  corporally  punishable) ;  14.  Of  pun- 
ishment of  majesty ;  15.  Of  arson  or  burning ;  16.  Of  homicide ;  17.  Of  venial 
punishments;  18.  Of  false  judges ;  19.  Of  perjury;  20.  Of  the  office  of  jus- 
tices in  eyre;  21.  Of  the  articles  in  eyre  (articles  very  much  resembling  Brit- 
ton)  ;  22.  Of  franchises ;  23.  Of  satisfaction  of  judgments ;  24.  Of  verdict  and 
judgment  in  cases  of  disseisin;  25.  Of  amercements;  26.  Of  taxation  of 
amercements;  27.  Of  the  office  of  justices  in  eyre.  Chapter  V.:  Section  1. 
Of  abusions  of  the  common  law,  in  155  articles,  some  of  which  have 
been  already  quoted,  and  the  contents  of  which  were  written  after  the 
time  of  Henry  III.,  for  one  of  them  alludes  to  the  disuse  of  the  ordeal 
as  an  abuse,  and  it  went  out  of  use  in  the  course  of  that  reign ;  2.  Of  the 
defects  of  the  Great  Charter ;  3.  Of  the  defects  of  the  Statute  of  Merton  ;  4. 
Of  the  Statute  of  Marlbridge ;  5.  Of  the  Statute  of  Westminster  1 ;  6.  Of  the 
Statute  of  Westminster  2 ;  7.  Of  the  Statute  of  Gloucester,  16  Edward  I.; 
8.  Of  the  Statute  of  Gircumspecti  Agatis,  13  Edward  I.  Such  are  the  contents 
of  this  curious  and  ancient  work,  and,  from  a  mere  enumeration  of  the  heads 
or  subjects  of  which  it  treats,  it  will  be  manifest  that  it  must  afford  abundant 
and  interesting  illustrations  of  our  legal  history  down  to  the  middle  of  the 
reign  of  Edward  I.  The  author  first  divides  law  in  general  into  spiritual 
and  temporal.  The  canon  law,  which  consisted  in  spiritual  correction  of 
sin :  "  En  amenderaent  des  peches  espirituelles,  per  admonitiones,  reproofs, 
excommergements ; "  and  the  temporal  law,  which  dealt  in  temporal  penal- 
ties: "En  correction  des  peches  materielles  per  sommons,  attachements, 
peines ; "  "  Le_  spirituel  ley  guident  les  prelates,  l'autre  guidents  les  lay 
princes,  et  se  aide  l'un  per  l'autre."  Then  the  common  law  is  defined :  "  La 
ley  dont  ceste  somme  est  fait  est  escrite  de  ancient  usages,  et  pur  ceo  que  elle 
est  generallment  done  a  touts  est  elle  appelle  commun."  The  next  section 
alone  marks  the  extreme  antiquity  of  the  original  work,  for  it  treats  of  the 
Saxon  Conquest  evidently  in  a  Saxon  spirit:  "De  la  venue  des  Anglos  en 
tfest  terre;"  "Apres  ceo  que  Dieu  avoit  abbatne  la  nobility  des  Britons, 
libera  ii  Ie  royelme  al  plus  humbles,  et  simples,  de  gents  les  pais  adjoynants, 
cest  ascavoire,  aux  Saxons,  que  le  viendront  conqueror  des  parties  d'Al- 
mayne;"  and  then  it  gives  a  summary  of  the  substance  of  the  Saxon  laws, 
and  without  any  mention  of  the  Norman  Conquest,  goes  on  to  say  that 
*  Alfred  caused  the  earls  to  meet  twice  a  year  to  make  ordinances,  and  that 
by  this  estate  many  ordinances  were  made  by  kings  until  the  time  of  the 
king  thatnow  is"  (i.e.,  Edward  I.  or  II.);  and  then  the  whole  texture  of 
the  work  is  such  as  might  well  be  Saxon  with  occasional  additions,  showing 
how  the  law  had  been  altered  by  later  ordinances.  And  that  the  whole  body 
of  the  work  is,  with  these  express  exceptions,  or  necessary  additions,  Saxon, 
is  shown  by  the  remarkable  passage  already  alluded  to,  and  which  tallies 
curiously  with  the  passage  just  quoted,  speaking  of  the  Saxon  Conquest  in 
such  a  Saxon  spirit,  and  not  mentioning  the  Norman  Conquest.  That  passaee 
is  one  (c.  ii.,  s.  28)  in  which  allusion  is  made  to  the  "  first  conquerors ''  —  i  e 
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of  later  time.     It  is  probable  that  Andrew  Home,  whose 
name  it  bears,  might  take  up  an  ancient  book  of  that  name, 

the  Saxons — as  no  mention  had  been  made  of  any  other,  "nous  primiers 
conquerors,"  language  which  could  hardly  have  been  used  long  after  the 
Conquest.  Then,  going  back  to  the  first  chapter,  we  find  it  stated  that  the 
realm  was  divided  into  parts,  according  to  the  number  of  companions  (co- 
mites)  :  "  Solonque  le  number  des  companions,  que  remisteront  en  estate  le 
royaulme,"  and  these  were  called  comities,  after  the  Latin  comiles.  "  Ceux 
compaignions  sont  appelles  comities  apres  l'Latin  (comites),  et  issint  sont  a 
ceo  jour  ceux  pais  appelles  comities,  et  in  Latin  comitatus,  et  ceo  que  est 
dehors  ceux  comities  a  les  Anglois  est  de  Conquest,"  a  passage  which  could 
scarcely  have  been  written  after  the  Norman  Conquest.  Then  it  is  said  (s. 
3)  that  Alfred  caused  the  counts  or  "comites"  to  assemble  to  make  ordi- 
nances, etc.,  and  that  many  ordinances  had  been  made  from  that  time  to  the 
time  of  the  king  that  now  is  (i.  e.,  Edward  I.  or  II.).  And  then  the  rest  of 
the  section  proceeds  to  state  what  these  ordinances  were,  "  ordine  fuit,"  etc., 
expressly  intimating  that  all  the  subsequent  ordinances  were  included ;  and 
the  several  sections  treat  of  crimes,  giving  definitions  of  them  extremely  an- 
cient, and  which  even  in  the  reign  of  Edward  I.  must  have  been  nearly  ob- 
solete, and  were  evidently  of  Saxon  origin ;  beginning  with  the  offence  of 
majesty,  and  defining  it,  so  as  to  include  heresy  and  sorcery,  and  perjury 
against  the  king,  as  well  as  treason,  as  it  was  understood  in  the  reign  of  Ed- 
ward II.,  and  making  treason  an  offence  between  subjects.  Then  there  is  a 
head  as  to  "burners  de  ardours,"  which  evidently  belongs  to  Saxon  times, 
since  it  speaks  of  men  putting  other  men  into  the  fire,  and  burning  them 
alive,  for  revenge,  a  kind  of  crime  of  which  we  read  nothing  even  in  Brac- 
ton,  and  which  was  only  committed  in  the  most  barbarous  times  of  the 
Saxons,  that  race  whom  the  Mirror  describes  as  the  most  humble  and 
peaceful,  but  who,  as  their  laws  show,  were  most  horribly  and  barbarously 
savage.  Then  there  is  the  head  of  "  homicide,"  which  is  defined  so  gen- 
erally as  to  include  all  kinds  of  cases;  and  there  is  no  head  as  to  "mur- 
der," which,  again,  is  thus  characteristic  of  very  ancient  age,  the  distinc- 
tion between  mere  homicide  and  a  more  secret  and  deliberate  kind  of 
manslaying,  called  murder,  having  arisen  soon  after  the  laws  of  the  Con- 
fessor and  the  Conqueror  as  to  murdrum.  Then  burglary  is  described  by 
the  old  Saxon' word,  "hamsockne,  hamsocked."  Mention  is  made  of  an 
ordinance  of  Glanville  as  to  deodand,  and  another  ordinance  of  Henry  II. 
as  to  duels  or  tournaments,  and  another  ordinance  of  Henry  II.  at  Claren- 
don, as  to  sanctuary.  Several  decisions  of  Saxon  judges  are  quoted :  "  Et 
Bermond  agarda  que  les  chatels  aux  fugitifs  remaissent  forfaits  au  roy :  et 
Isolgrim  dit  que  il  n'est  my  fugitif  que  soy  present  en  jugement  devant  ceo 
que  il  sort  ut  lage ; "  in  which  it  is  to  be  noted  that  the  names  of  the  judges 
are  Saxon,  and  to  be  found  in  no  judicial  register  after  the  Conquest;  and 
next,  they  are  mentioned  as  if  known,  or,  at  all  events,  within  recollection. 
This  shows  that  the  passage  was  written  in  Saxon  times,  —  as  also  another, 
which  alludes  to  Canute's  ordinances  as  to  murder,  or  secret  killing  of  a 
Dane.  The  next  section  as  to  the  exchequer,  which  appears  to  refer  to  the 
time  present,  when  the  book  was  finally  compiled,  is  necessarily  of  later 
date.  But  the  next,  as  to  inferior  courts,  "  des  mesnes  courts,"  is  evidently 
extremely  ancient :  for  it  goes  back  to  the  very  first  origin  of  county  courts 
in  the  earliest  rude  assemblies  of  the  Saxons,  probably  even  before  their 
invasion  of  this  country :  "  Des  assemblies  premiers  vindrent  consistories  que 
l'un  appelle  courts  et  celles  courts  sont  appelles  counties,  ou  le  jugements  se 
sont  pur  les  suitors"  (s.  15) — a  mode  of  speaking  evidently  alluding  to. 
those  first  rude  assemblies  which  could  not  be  deemed  courts  at  all.    Then 
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and  work  it  into  the  volume  we  now  see,  in  the  reign  of 
this  king,  or  at  the  end  of  the  former ;  and  if  so,  we  should 

it  goes  on :  "  L' autre  mesnes  courts  sont  les  courts  de  chescun  seignior  del 
fief;  et  ainsi  in  fayers  et  markets  en  soviendra  hastrir  droit.  Sans  delay  en, 
les  guelles  courts  ount  conusanse  de  dets,  covenants,  etc.,  et  tiels  autres  petits 
peches  que  ne  passent  roy  40e.  en  la  valeu."  In  this  there  is  a  remarkable 
difference  from  Britton,  who  makes  the  limitation  of  40s.  apply  to  the  county 
courts,  whereas  the  Mirror  applies  it  to  the  courts-baron  and  other  inferior 
courts.  There  can  be  no  doubt  the  Mirror  was  right,  as  it  was  likely  to  be 
on  a  matter  of  law  of  Saxon  origin ;  for  as  the  county  court  was  originally 
the  only  court  of  ordinary  jurisdiction,  it  is  obvious  that  there  could  not 
have  been  any  limit  to  its  jurisdiction,  and  that  the  limitation  must  have 
arisen  in  later  times,  and  subsequently  to  the  Conquest,  which  is  the  more 
clear,  because  after  all  it  was  only  a  means  of  imposing  a  fine  on  the  suitor, 
since,  as  Britton  states,  the  suitor  could  bring  any  case  into  the  county  court, 
if  he  could  sue  out  the  king's  writ  of  justicies — of  no  manner  of  importance, 
except  that  it  imposed  a  fee.  The  course  this  matter  had  taken  is  a  curious 
illustration  of  the  gradual  encroachment  of  the  king's  courts.  Originally, 
as  the  Mirror  states,  the  remedial  writ,  which  could  be  obtained  from  the 
chancery,  was  to  compel  the  sheriff  to  hear  the  case :  "  Et  ideo  tibi  precipi- 
mus  quod  causam  illam  audias  et  legitime  modo  decidas"  (c.  i.,  s.  3) ;  and 
now  it  was  insisted  by  the  king's  courts  that  this  writ  was  necessary  to  en- 
able the  sheriff  to  hear  the  cause,  unless  it  was  above  40s.  in  value.  The 
contrast  is  very  remarkable  all  through,  between  the  sturdy  tone  of  the 
Saxon  writer  in  the  Mirror,  who  takes  the  popular  view  all  through,  and 
the  subservient  spirit  of  the  Norman  crown  lawyer  Britton,  who  exalts  the 
royal  rights  and  prerogatives  to  the  utmost.  Then  the  court  of  the  sheriffs 
or  tourn  is  treated  of,  and  the  court-leet,  the  most  ancient  court  in  the  realm 
(as  it  is  called  in  the  Year-Books),  with  its  jurisdiction  as  to  nuisances,  etc. 
So  ends  the  first  chapter.  Many  passages  afford  interesting  illustrations  of 
the  administration  of  justice.  Mention  is  made  of  the  "  chief  justices " 
(i.  e.,  the  "  chief  justiciaries,"  who  were  appointed  long  before  there  were 
any  regular  king's  courts,  except  the  justices  in  eyre) :  "Et  ove  les  justices 
commissaires  errants"  (i.  e.,  de  justices  itinerant).  There  is  a  curious  sec- 
tion as  to  the  lawyers,  "de  loyers,"  in  which  it  is  stated  that  the  officers, 
or  ministers  of  justice,  ought  not  to  take  anything  of  the  people;  but 
that  they  might  take  12d.  of  every  plaintiff  for  the  hearing,  and  not 
more,  and  the  pleader  6d.,  "  et  al  countie  viV  And  for  every  knight  (i  e 
gentleman)  sworn  to  testify,  J3d. ;  and  any  other  juror,  4d.:  "Et  chevaler 
testimovgner  jurer  vi"-,  et  autre  juror  iva"  (in  which  we  see  that  jurors 
were  still  witnesses);   "et  les  deux  summoners  iv"-;"   every  party  sued 


are  described  as  Serjeants  learned  in  the  law,  and 'as  necessary  for'those 
suitors  who  were  not  so.    It  is  to  be  observed,  that  it  is  provided  that  the 


pleader  must  not  be  a  man  of  religion,  i.  e.,  a  monk  or  friar,  nor  a  man  in 
holy  orders  within  the  orders  of  sub-deacon,  nor  a  beneficed  clerk  with  the 
cure  of  souls ;  so  that  the  pleaders  were  mere  laymen,  and  less  versed  in  civil 
or  canon  law  than  they  were  in  the  time  of  William  of  Malmesbury,  who 
wrote     Nullus  c  ericas,  nisi  causidicus"     The  pleaders  were  sworn  to  act 

™,;L7  "Sf  eS?7  f°f  th6f  ChlntS-  The  section  "»*>  attachments"  de* 
serines  the  procedure  to  enforce  the  process  of  the  costs.  Several  actions  it 
is  said,  have  attachment  of  the  body,  i.  e.,  arrest-  but  it  is  to h*  ™S ?  tW 
throughout,  in  the  Minor,  personal  lotions  met'acdonVL^injuri^the 
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expect  that  whatever  it  propounds  was  actually  law  in  the 
reign  of  Edward  II. 

person ;  and  at  common  law,  it  should  seem  that  it  was  only  in  actions  for 
such  injuries,  with  force  and  violence,  such  as  would  be  an  offence  against 
the  person,  and  require  a  fine  to  the  king  for  breach  of  the  peace,  it  was  only 
in  these  actions  there  was  arrest.  In  real  actions,  i.  e.,  actions  for  recovery 
of  land,  the  land  itself  being  security,  the  process  was  summons ;  and  in 
mixed  actions,  first  summons,  then  attachment,  that  is,  first  of  the  goods  and 
then  of  the  body,  mixed  actions  meaning  actions  as  to  personalty,  and  yet 
not  personal,  and  so  having  a  mixed  process.  Personal  actions,  it  is  further 
stated,  are  for  imprisonment,  battery,  breaking  of  parks,  etc.  Eeal  actions 
are  writs  of  right,  or  of  dower,  or  of  entry.  Mixed  actions  are  of  customs, 
distresses,  or  covenants,  and  as  to  which  it  may  be  observed,  that  at  common 
law  a  special  contract  was  required  to  be  in  writing,  and  as  few  could  write 
in  those  days,  the  contracts  were  of  necessity  sealed  instead  of  being  signed, 
and  hence  all  special  contracts  were  what  were  afterwards  called  "  specialties," 
i.  e.,  by  deed  under  seal.  Then  comes  various  sections  as  to  the  procedure 
in  the  various  kinds  of  appeals.  Then,  in  the  section  on  criminal  offences 
at  the  suit  of  the  king,  as  to  which  it  is  mentioned  that  it  was  ordained  by 
Henry  I.,  that  no  one  should  be  arrested  on  a  criminal  charge  until  he  was 
indicted  by  the  oaths  of  good  men.  Then  comes  a  passage,  evidently  of  ex- 
treme antiquity,  giving  an  indictment  for  enchantments,  whereby  the  accused 
took  away  from  another  the  flavor  of  his  ale,  "  la  flower  de  sa  cervoise,"  by 
which  he  lost  the  sale  thereof.  Then  comes  indictments  for  murder,  larceny, 
burning,  etc.  Next  is  a  section  of  venial  offences  at  the  king's  suit.  Then 
in  the  section  "  De  trespasses  venial,  et  personal  suites,"  i.  e.,  of  actions  for 
injuries  to  the  person  of  a  man  or  his  chattels.  Here  it  is  stated  that  the 
action  of  trespass  required  surety  to  sue,  and  oftentimes,  it  is  added,  that  the 
security  was  by  the  bodies  of  plaintiffs  who  had  no  other  surety  to  offer  than 
the  four  walls  of  a  jail.  Then  it  is  stated  that  on  account  of  the  hardships 
that  used  to  be  suffered  by  the  offenders  in  personal  suits,  it  was  ordained  by 
Henry  I.  that  they  should  first  be  attached  by  their  bodies  until  they  found 
mainpernors  (or  bail) ;  and  if  they  were  not  to  be  found,  and  could  not  find 
mainpernors,  then  their  lands  were  to  be  seized.  It  is  added,  by  way  of  ex- 
planation, that  those  who  are  surety  for  the  body  of  a  man,  are  properly 
mainpernors,  but  pledges  might  be  of  other  things.  Then  comes  a  section 
as  to  "  assize  de  novel  disseisin,"  as  to  which  it  is  pointed  out,  that  "  assize," 
in  one  sense,  is  simply  a  session  of  the  justices ;  m  another  sense,  it  was  an 
ordinance  by  Eanulph  de  Glanville,  that  recognitions  should  be  sworn  by 
twelve  jurors  of  the  next  neighbors,  which,  it  was  said,  was  called  assize. 
There  is  a  section  under  the  head  of  "  attaint,"  which  treats  of  the  mode  of 
trial  by  jury,  the  challenges  to  the  jurors,  etc.  The  usage  is  described  to  be 
that  the  party  on  whom  lay  the  affirmative,  did,  in  aid  of  the  court,  cause  the 
nearest  credible  neighbors  to  appear  in  witness,  so  that  there  be  twelve  at 
least  of  the  jury,  of  whom,  if  by  examination  they  are  found  of  one  mind, 
it  is  sufficient,  and  if  not,  or  if  they  say  generally  that  they  know  nothing  of 
the  matter  or  are  in  doubt,  it  is  adjudged  against  the  plaintiff.  Then  as  to  the 
challenges  of  jurors,  it  is  laid  down  to  be  cause  of  challenge  that  a  juror  is 
an  enemy  of  one  party,  or  a  cousin,  friend,  or  relative  of  the  other,  which 
exactly  accords  with  cases  in  the  Year-Books,  where  it  was  so  held.  The 
fifth  chapter  treats  of  numerous  supposed  abuses  of  the  common  law,  of 
which  not  less  than  155  are  stated,  but  of  which  a  great  many  are  obviously 
frivolous  or  groundless,  as,  for  instance,  that  the  miracle  of  God  (i.  e.,  the  or- 
deal) was  not  allowed  when  other  proof  failed,  and  that  battle  was  not  allowed 
in  personal  actions  as  well  as  felonies.    These  instances  show  that  this  last 
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This  book  treats  of  all  branches  of  the  law,  whether 
civil  or  criminal.    Besides  this,  it  gives  a  cursory  retrospect 

chapter  of  abuses  was  by  the  editor,  not  the  original  author,  for  in  the  body 
of  the  book  it  is  mentioned  that  battle  was  allowed  in  personal  actions,  and 
that  the  ordeal  had  been  disused.  The  last  chapter  treats  of  abuses  of  the 
law,  and  it  is  obvious  that  the  language  of  this  part  of  the  work,  the  list  of 
alleged  abuses,  is  that  of  the  editor,  and  of  the  reign  of  Edward  II.  The 
opening  sentences  are  quite  appropriate  to  that  reign  and  the  previous  one. 
"  The  first  and  chief  abuse  is,  thai  the  king  is  above  the  law,  whereas  he 
ought  to  be  subject  to  it,  as  it  is  contained  in  his  oath.  It  is  an  abuse  that 
whereas  parliaments  ought  to  be  held  twice  in  the  year  in  London,  they  are 
there  but  seldom,  and  at  the  pleasure  of  the  king,  for  subsidies  and  collec- 
tions of  treasure.  And  whereas  the  ordinances  ought  to  be  made  by  the 
assent  of  the  king  and  his  earls,  they  were  now  made  by  the  king  and  his 
clerks  and  aliens,  and  others  who  dare  not  contradict  the  king,  but  desire  to 
please  him  and  counsel  him  for  his  profit,  without  calling  the  counties,  and 
without  following  the  rules  of  law ;  whereby  it  followeth  that  many  ordi- 
nances are  grounded  more  upon  pleasure  than  upon  law.  It  is  an  abuse  that 
the  lawB  and  customs  of  the  realm  are  not  put  into  writing,  whereby  they 
may  be  known  to  all  men.  It  is  an  abuse  that  justice  is  delayed  in  the 
king's  courts  more  than  elsewhere.  It  is  an  abuse  that  a  man  who  hath 
done  manslaughter  of  necessity,  or  by  misadventure,  or  not  feloniously, 
is  kept  in  prison  until  he  hath  purchased  the  king's  charter  of  pardon.  It 
is  an  abuse  to  outlaw  a  man  before  it  hath  been  inquired  of  by  the  oaths  of 
neighbors.  It  is  an  abuse  that  justices  drive  a  true  man  to  be  tried  by  his 
country,  where  he  proffereth  to  defend  himself  against  the  accuser  by  battle 
(whereby  it  appears  that  at  that  time  the  judges  did  drive  men  to  trial  by 
jury  in  criminal  cases;  and  if  it  appears  singular  that  what  to  us  seems  so 
invaluable  a  privilege  should  in  those  days  have  been  so  little  appreciated, 
it  must  be  borne  in  mind  that  the  jurors  were  but  witnesses,  and  if  they 
knew  nothing,  as  they  heard  no  evidence,  they  could  really  say  nothing,  and 
the  trial,  under  such  circumstances,  might  often  be  determined  by  prejudice). 
It  is  an  abuse  that  the  king's  debts  lie  dormant,  and  are  delayed  to  be  levied 
by  estreats,  since  the  arrears  of  debts  are  levied  upon  sureties.  It  is  an 
abuse  to  amerce  any  man  by  a  presentment  made  of  less  than  twelve  sworn 
freemen.  It  is  an  abuse  that  a  freeman  be  made  the  king's  officer  by  any 
election  against  his  will.  It  is  an  abuse  to  adjudge  a  man  to  death  by  suitors 
(i.  e.,  by  the  mere  general  voice  of  the  freeholders,  without  twelve  sworn 
triers  or  jurors),  if  not  in  cases  so  manifest  (i.  e.,  cases  taken  in  the  manner 
as  in  the  act)  that  there  need  no  answer."  Whence  it  appears  that  those 
men  taken  in  the  act  could  be  executed  without  trial.  "It  is  an  abuse  to 
make  a  man  answer  to  the  king's  suit  where  he  is  not  indicted  or  appealed. 
It  is  an  abuse  that  remedial  writs  are  saleable.  It  is  an  abuse  to  distrain  in 
personal  actions  (*'.  e.,  to  enforce  appearance)  when  the  profit  of  the  issues 
comes  to  the  king,  and  no  profit  cometh  to  the  plaintiff.  (Here  may  be  ob- 
served the  contrast  between  the  tone  of  the  Mirror  and  Britton.)  It  is  an 
abuse  to  think  that  one  cannot  recover  a  term  for  years  (a  remarkable  passage 
with  reference  to  the  theory  that  the  action  of  ejectment  was  of  later  origin, 
especially  coupled  with  a  passage  in  the  chapter  on  disseisin,  in  which  it  is 
said  that  the  assize  of  novel  disseisin  [the  fastinwm  remedium,  as  Lord  Coke 
cal led  it]  applied  to  terms  for  years).  It  is  an  abuse  that  a  man  be  accused 
ot  lite  and  member  ex  officio  without  suit  or  without  indictment.  It  is  an 
abuse  that  rape  is  a  mortal  offence  (which  gives  the  date  later  than  the 
statute  of  Westm.  2,  making  it  capital,  as  it  had  been  before).  It  is  an 
abuse  to  compel  jurors,  witnesses,  lo  say  that  which  they  know  not  by  dis- 
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of  some  changes  ordained  by  former  kings ;  enumerates  a 
list  of  abuses,  as  the  author  terms  them,  of  the  common 
law,  proposing  at  the  same  time,  what  he  considers  to  be 
desirable  corrections.  He  does  the  same  with  Magna 
Charta,  the  statutes  of  Merton  and  Marlbridge,  and  some 
principal  acts  in  the  reign  of  Edward  I. 

This  book  should  be  read  with  great  caution,  and  some 
previous  knowledge  of  the  law  as  it  stood  about  the  same 
period,  for  the  author  certainly  writes  with  very  little  pre- 
cision. This,  with  his  assertions  about  Alfred,  and  the 
extravagant  punishments  inflicted  by  that  king  on  his 
judges,  have  brought  his  treatise  under  some  suspicions. 
When  read  with  these  hints,  the  Mirror  of  Justice  is  cer- 
tainly a  curious,  interesting,  and,  in  some  degree,  an  au- 
thentic tract  upon  our  old  law,  though,  considering  the 
anachronisms  in  legal  knowledge  (if  they  may  be  so  called) 
with  which  it  abounds,  that  the  antiquated  law  is  promiscu- 
ously blended  with  that  of  the  time  in  which  it  was  revised, 
and  that  the  date  of  such  revision  is  very  uncertain,  it  is  to 
be  wondered  that  some  great  writers  *  have  relied  so  much 
upon  this  author  as  to  pronounce,  on  the  antiquity  of  many 
articles  of  our  law  merely  on  his  authority. 

There  is  nothing  but  a  vague  tradition  to  give  us  any 
trace  of  the  places  where  the  practisers  and  Miscellaneous 
students  of  the  law  had  their  residence  before  *""*■ 
the  reign  of  this  king.  But  in  the  reign  of  Edward  II. 
we  are  informed  that  such  places  were  called  Hostels,  or 
Inns  of  Court,  because  the  inhabitants  of  them  belonged 
to  the  king's  courts.  There  is  said  to  have  been  one  of 
these  at  Dowgate,  called  Johnson's  Inn;  another  in 
Pewter's  (that  is,  Fetter)  Lane ;  and  another  in  Paternos- 
ter Eow.  An  ancient  custom  is  vouched  to  support  a  be- 
lief that  some  inn  was  in  the  neighborhood  of  St.  Paul's 
Church.  It  is  said  that  the  Serjeants  and  apprentices, 
each  at  his  pillar,  used  to  hear  his  clienfs  case,  and  take 
notes  thereof  upon  his  knee,  a  custom  which  was  remem- 
bered by  a  solemnity  observed  in  the  time  of  Charles  I. 
upon  the  making  of  Serjeants,  for  it  was  then  a  custom 

tress  of  fine  and  imprisonment  after  their  verdict,  when  they  could  not  say 
anything."  Then  there  is  a  section  on  the  defects  of  the  charters  and.  other 
old  statutes,  which  has  been  already  made  use  of  under  each  statute.  Such 
is  the  Mirror,  one  of  the  earliest  sources  of  our  legal  history. 

1  Lord  Coke  and  Nathaniel  Bacon, 
vol..  m. — 8 
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for  them  to  go  there  in  their  formalities,  and  choose  their 
pillar. 

It  is  reported  that  William,  Earl  of  Lincoln,  about  the 
beginning  of  this  reign,  being  well  affected  to  the  study 
of  the  laws,  first  brought  the  professors  of  them  to  settle 
in  a  house  of  his,  since  called  Lincoln's  Inn.  The  earl 
was  only  lessee  under  the  bishops  of  Chichester,  and  many 
succeeding  bishops,  in  after-times,  let  leases  of  this  house 
to  certain  persons,  for  the  use  and  residence  of  the  practi- 
ses and  students  of  the  law,1  till  in  the  28th  year  of  the 
reign  of  Henry  VIII.  the  Bishop  of  Chichester  granted  the 
inheritance  to  Francis  Sulyard  and  his  brother  Eustace, 
both  students,  the  survivor  of  whom,  in  the  20th  year  of 
Queen  Elizabeth,  sold  the  fee  to  the  benchers  for<£520.  It 
seems  clear  that  Thavies  Inn  was  inhabited  at  this  time 
by  lawyers.  Such  are  the  first  inns  of  which  we  have  any 
account  that  can  be  depended  on.2 

The  number  of  suits  so  increased  in  the  common  bench, 
that  whereas  there  had  usually  been  only  three  justices  there, 
Edward  II.,  at  the  beginning  of  his  reign,  was  constrained 
to  increase  them  to  six,  who,  we  are  told,  used  to  sit  in 
two  places,  a  circumstance  not  easy  to  account  for  ;3  within 
three  years  after,  they  were  increased  to  seven :  next  year 
they  were  reduced  to  six,  at  which  number  they  continued. 

In  17  Edward  II.  Hervie  de  Staunton,  chancellor  of  the 
exchequer,  was  constituted  chief  justice  of  the  king's 
bench,  and  his  former  post  was  to  be  executed  by  deputy 
while  he  heard  causes  in  Banco  Regis.* 

In  the  sixth  year  of  this  king,6  oyer  of  a  writ  being 
demanded,  it  was  there  said  by  the  justices,  that  as  it  was 
purchased  a  long  time  ago,  it  was  in  the  Tower  of  London, 
and  therefore  there  must  be  a  writ  out  of  chancery  to  cause 
it  to  be  brought  at  a  certain  day.  "While  this  fact  shows 
where  the  depository  of  judicial  records  then  was,  it  also 
accounts  in  some  measure  for  the  great  destruction  and  mu- 
tilation of  them.  These  occasional  removals  must  bring 
them  into  continual  hazard  of  being  lost  or  destroyed. 

This  reign  is,  however,  marked  with  the  first  instance 
of  royal  interposition,  not  only  for  the  better  custody  and 
preservation  of  records,  but  for  the  regular  sorting  and 
arrangement  of  them  in  such  manner  as  would  be  most 
conducive  to  make  them  answer  the  end  for  which  they 

\  £"§d-!,  9a-  Jur->  23L  3  Ibid.,  38.  &  Mayn.,  190. 

'  Ibid.,  143.  *  Ibid.,  38. 
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were  designed.  In  the  14th  year  of  his  reign,  this  king, 
by  writ  of  privy-seal  directed  to  the  treasurer,  barons,  and ' 
chamberlains  of  the  exchequer,  commanded  them  forth- 
with to  employ  proper  persons  to  superintend,  methodize, 
and  digest  all  the  rolls,  books,  and  other  writings  of  the  times 
of  his  progenitors,  kings  of  England,  then  remaining  in 
the  treasuries  of  his  exchequer,  and  in  the  Tower  of  London ; 
all  which,  as  he  there  declares,  were  not  at  that  time  dis- 
posed in  such  manner  as  they  ought  to  have  been,  for  his 
and  the  public  service.  Again,  in  his  16th  year,  the  king 
commanded  the  treasurer  and  chamberlains  to  cause  all 
papal  bulls,  charters,  and  other  muniments  touching  his  state 
and  liberties  within  England,  Ireland,  "Wales,  Scotland, 
and  Ponthieu,  then  remaining  in  the  four  treasuries  of  the 
exchequer,  the  wardrobe,  and  sundry  other  places,  to  be  regu- 
larly sorted,  and  calendars  to  be  made.  At  the  distance 
of  a  few  months  after,  he  appointed  Eobert  de  Hoton,  and 
<Thomas  de  Sibthorp,  to  examine  and  methodize  all  such 
charters,  writings,  and  other  national  muniments  as  at  that  time 
were  deposited  in  the  castles  of  Pontefract,  Tuttebury ,  and 
Tunbridge,  also  such  as  had  been  newly  brought  into  the 
Tower  of  London,  and  all  those  which  were  then  kept  in 
the  house  of  the  Black  or  Friars  Preachers  within  the 
city  of  London.  The  keepers  and  the  constables  of  those 
castles,  and  the  prior  of  the  order  of  Friars  Preachers,  were 
strictly  enjoined  to  allow  the  two  persons  so  appointed  to 
have  free  access  to  such  records,  and  to  give  them  all  neces- 
sary aid  and  assistance. 

There  appear  in  subsequent  reigns  instances  of  a  similar 
interposition  for  the  protection  of  public  records.  There 
are  now  on  record  several  writs  to  this  effect :  De  supervi- 
dendo  rotidos,  etc.;  De  rotulis  et  scriptis  in  recto  ordine  ponendis, 
etc.;  De  scrutinio  Chartarum  faciendo,  etc.,  and  the  like. 

Ever  since  the  separation  of  the  chancery  from  the 
Aula  Regis,  the  rolls  and  records  of  that  court  had  been 
kept  separate,  and  they  had  lately  multiplied  to  a  great 
number.  To  relieve  the  chancellor  from  this  concern  of 
keeping  the  records,  a  particular  officer  was  appointed  for 
that  purpose  in  this  reign.  William  de  Armyn  was,  with 
the  consent  of  the  chancellor,  John  de  Sandale,  appointed 
master,  or  keeper  of  the  rolls,  and  had  the  custody  of  them 
committed  to  him  in  the  20th  year  of  this  reign.1 

1  See  Ayl.  Chart.,  Introd.,  25. 
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Of  Judicature  in  Ireland  —  Lancaster  made  a  County  Palatine 

—  The  Charters  — Of  Purveyance  —  Tenures  —  Or  the  Clergy 
—Scire  Facias  for  Tithes— Of  Provisors  —  Of  Pr^munire— 
Probate  of  Wills  and  Intestacy— The  Statutes  of  Laborers 

—  Trade  and  Commerce  — The  Statute  of  the  Staple  —  Fore- 
stalling— Children  born  out  of  the  Eealm — Of  Sheriffs. 

THE  reign  of  this  king  fills  a  great  and  distinguished 
space  in  the  history  of  our  Taw,  whether  we  regard 
the  statutes  that  were  passed  or  the  decisions  made  by  the 
courts  (a).     The  order  of  proceedings,  both  civil  and  crim- 

(o)  At  the  opening  of  this  long  reign,  which  lasted  half  a  century,  and  was 
one  of  the  most  important  in  our  legal  history,  it  is  natural,  and  it  will  be 
useful,  to  present  a  general  review  of  it,  in  order  to  convey  an  idea  of  its 
general  character,  of  the  general  course  and  progress  of  our  laws,  and  to 
mark  distinctly  in  the  mind  the  more  important  features  of  the  iaw  and 
legislation  by  which  it  is  distinguished.    Every  age  has  some  distinct  char- 
acter— some  great  distinguishing  feature.     And  as  the  great  general  char- 
acter of  the  age  of  Edward  I.  and  his  son,  was  that  of  alteration  and  im- 
provement of  the  law,  especially  as  to  procedure,  so  that  of  Edward  III.  is 
the  quiet,  practical  development  of  the  system  of  law  thus  altered  and  settled. 
There  were  indeed  several  important  alterations  of  the  law,  but  with  two 
great  exceptions,  they  were  rather  in  the  nature  of  development  or  supple- 
ment of  previous  legislation.    These  exceptions  were  the  laws  as  to  the 
church  and  the  statutes  of  laborers.    With  these  exceptions,  the  legal  his- 
tory of  this  long  reign  might  be  stated  shortly  thus  —  that  the  country, 
under  the  royal  authority,  so  firmly  established  by  Edward  I.,  and  so  firmly 
resumed  by  his  illustrious  descendant,  reaped  the  benefit  of  the  wise  legis- 
lation of  the  former  reign,  and  quietly  carried  out  and  applied  the  law  as  it 
was  then  settled,  especially  under  those  two  great  heads,  the  administration 
of  justice  and  the  nature  and  transfer  of  titles  to  landed  property.    And  as 
one  of  the  great  objects  of  legal  history  is  to  trace  its  course  and  progress, 
and  keep  up  its  continuity,  and  another  is  to  show  the  principles  embodied 
in,  and  the  objects  of  practical  utility  answered  and  attained  by,  ancient 
institutions,  long  since  obsolete,  so  as  to  give  them  more  of  interest,  perhaps 
even  utility,  in  our  own  times  —  it  may  be  proper,  before  noticing  the  new 
legislation  of  the  reign,  to  take  a  general  view  of  the  law  as  it  existed  and 
continued  upon  the  two  important  subjects  above  mentioned  — the  adminis- 
tration of  justice,  and  the  transfer  of  titles  to  real  property.     As  regards  the 
first,  it  remained  as  in  the  reign  of  Edward  I4  except  that  it  gradually  pro- 
gressed, improved,  and  developed;   and  also  with  the  exception  that  on 
account  of  the  growing  importance  of  trial  by  jury,  a  statute  (as  is  noticed 
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inal,  were  amended  in  many  instances  by  statute ;  and  in 
the  course  of  half  a  century,  there  was  hardly  a  title  or 

in  the  next  chapter,  c.  xiv.)  was  passed  to  settle  the  qualifications  of  jurors, 
bo  as  to  secure  that  they  should  at  least  be  respectable  and  substantial  men ; 
and  another  to  provide  a  remedy,  by  the  penal  proceeding  of  attaint,  in  cases 
of  false  verdict.  The  procedure  in  real  actions,  however,  i.  e.,  actions  for 
the  recovery  of  real  property,  remained  as  before  (vide  c.  xv.),  and  were 
extremely  slow  and  dilatory.  This  was  because  the  titles  to  real  property, 
in  an  age  when  everything  turned  upon  the  property  in  land,  and  there  was 
very  little  property  besides,  was  of  such  immense  importance:  on  which 
account  also  there  was  the  system  of  entail  established,  as  already  described 
under  the  statute  De  donis.  The  times,  too,  were  turbulent,  and  it  was  most 
important  to  have  the  titles  to  real  property  put  as  much  as  possible  beyond 
dispute,  especially  in  cases  where  it  was  or  might  be  limited  by  settlement  or 
otherwise,  for  times  to  come.  In  an  age  of  violence  and  turbulence,  titles, 
so  long  as  they  rested  upon  mere  parchment,  were  not  felt  to  be  secure ;  men 
might  be  robbed  of  their  deeds,  and  hence  the  tendency  of  the  age  was  still, 
as  it  had  been,  in  favor  of  public  transfer  or  records  of  the  titles  of  real 
property.  One  mode  of  public  transfer  was  feoffment  with  livery  of  seisin, 
i.  e.,  open  delivery  of  possession  in  the  presence  of  neighbors;  the  other 
was  the  system  of  fines  or  records  in  a  court  of  law,  of  solemn  deliberate 
settlements.  And  here  it  may  be  of  some  interest,  and  may  also  be  of  some 
use,  to  direct  attention  to  the  mode  in  which  titles  and  conveyances  of  real 
estate  were  recorded  or  registered  under  the  operation  of  the  system  of  fines, 
too  hastily  perhaps  abolished  in  our  own  age  without  any  substitutes ;  and 
by  the  abolition  of  which,  the  country  lost  the  immense  advantage  of  a 
system  of  a  record  or  registration  of  titles.  Fines  were  neither  more  nor 
less  than  recorded  conveyances,  i.  e.,  conveyances  recorded  in  courts  of  law. 
The  effect  of  the  fine,  as  matter  of  record,  was  to  place  the  limitations  of  the 
estate  beyond  a  doubt,  supposing  the  fine  to  be  valid,  and  that  would  be  the 
only  point  that  could  be  raised ;  and  as  it  would  be  valid  if  either  of  the 
parties  to  it  were  seized,  the  only  question  that  could  be  raised  was  that  they 
were  neither  of  them  seized,  as  that  he  who  levied  the  fine  had  only  an  estate 
for  years,  and  that  the  freehold  was  in  some  one  else,  not  party  to  the  fine 
( Year-Book,  42  Edw.  III.,  f.  20).  But  if  he  who  levied  the  fine  had  a  free- 
hold, although  it  was  only  an  estate  for  life,  the  fine  would  be  good,  unless  it 
had  been  avoided  by  entry,  although  it  transferred  the  reversion  wrongfully 
to  another,  for  that  would  operate  as  a  transfer  of  the  title,  although  a  wrongful 
transfer ;  for  if  the  man  who  levied  the  fine  had  any  possession  of  freehold 
estate,  the  fine  was  good ;  and  on  scire  facias  to  prove  execution  of  it,  it  could 
only  be  got  rid  of  by  showing  that  the  parties  to  it  had  no  freehold  estate  at 
all  ( Ibid.).  There  can  be  no  doubt  that  all  the  conveyancing  of  this  age 
was  by  means  of  fines,  on  account  of  their  nature  as  records  in  courts  of  jus- 
tice, and  on  their  efficacy  as  fixed  and  permanent  and  conclusive  evidence — 
a  matter  of  vast  practical  importance  in  times  of  turbulence  and  disturbance, 
not  merely  as  settling  the  right  and  nature  of  the  estate,  but  also  ascertaining 
what  the  lands  were  which  were  so  held.  The  common  form  of  the  fine  suf- 
fices to  show  this ;  for  in  most  cases  the  fine  simply  put  on  record  a  gift  in 
tail,  so  that  the  object  could  not  have  been  to  alter  but  to  ascertain  the 
nature  of  the  estate  and  also  the  landB  settled.  Thus  the  fine  would  run 
thus:  —  "Between  E.  Cardolfe  and  one  T.,  by  which  fine  Cardolfe  confessed 
the  lands  to  be  the  right  of  T,  as  those  which  he  had  by  force  of  his  (T.'s) 
gift,  by  which  confession  T.  granted  the  lands  to  Cardolfe  and  his  wife,  and 
the  heirs  of  their  body,  and  in  default  of  issue,  the  remainder  to  one  W.  and 
his  heirs,  etc.,  and  for  default  of  issue,  to  one  G.  and  his  heirs,  and  in  default 
8* 
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question  that  did  not,  at  one  time  or  other,  undergo 
some  discussion  in  court.     The  judicature  of  parliament 

of  issue,  to  one  H.  and  his  heirs,"  etc.  ( Year-Book,  42  Edw.  III.,  fol.  20). 
Now  here  it  will  be  seen  there  were  not  less  than  four  limitations,  one  of  an 
estate-tail,  and  three  successive  remainders  in  default  of  issue,  and  by  means 
of  the  fine,  all  these  limitations  were  placed  upon  record,  and  remained, 
generation  after  generation,  thus  recorded,  so  as  to  put  the  title  beyond  a 
doubt,  so  long  as  the  muniments  and  records  of  the  king's  courts  of  justice 
were  preserved.  And  the  importance  of  these  "fines"  or  records  of  convey- 
ances was  all  the  greater  on  this  account,  that  by  the  statute  of  Westminster, 
execution  upon  the  fine  could  at  any  time  be  had  (by  means  of  scire  facias) 
without  the  slow  and  tedious  process  of  a  real  action.  That  is  to  say,  execu- 
tion on  the  fine,  as  a  record  of  a  judgment  in  a  court  of  justice,  as  distin- 
guished from  a  mere  right  of  suit  upon  a  deed,  which  could  be  protracted  by 
the  forms  of  real  actions  almost  to  any  time,  to  the  evident  injury  of  the  party 
entitled  to  the  land ;  the  title  to  which  would  all  that  time  be  in  uncertainty. 
Now,  as  real  actions  were  designed  to  try  the  title  when  it  was  really  in  dis- 
pute, it  was  clearly  contrary  to  their  object  and  design  to  allow  them  thus  to 
be  perverted  to  purposes  of  delay  and  injury  in  cases  where  the  title  was  not 
in  dispute.  And  if  it  was  placed  on  record  by  means  of  a  fine  it  could  not  be  in 
dispute,  at  all  events  as  between  the  parties  to  the  fine  and  their  representatives, 
or,  in  the  language  of  the  law,  their  privies.  This  was  by  virtue  of  the  principle 
of  estoppel — one  of  the  most.important  heads  of  our  law  —  whereby  a  man,  or 
those  privy  to  him  in  blood  or  estate,  were  precluded  from  disputing  what  was 
declared  by  a  judgment  or  a  record,  to  which  he  was  a  party.  Hence  the  im- 
mense practical  importance  of  fines,  and  of  the  procedure  by  way  of  sum- 
mary execution  upon  fines,  as  a  means  of  precluding  litigation.  The  practical 
effect  was  that  there  was  a  system  of  registration  of  titles  to  landed  property, 
with  a  summary  power  of  enforcing  them  without  any  suit.  Thus,  therefore, 
it  was  always  of  very  great  importance  to  have  execution  upon  a  fine,  with- 
out being  put  to  a  real  action ;  and  if  the  title  of  the  party  really  depended 
on  the  fine,  he  was  allowed  such  execution.  The  party  claiming,  however, 
to  have  a  fine  thus  summarily  executed  was  only  entitled  to  it  when  the  title 
appeared  to  depend  upon  the  fine,  which  it  would  not  if  it  depended  on  some 
prior  title,  in  which  case  he  was  put  to  his  real  action.  Thus,  for  instance, 
where  the  fine  itself  recited,  and  showed  that  the  title  rested  on  a  precedent 
settlement,  the  court  said:  —  In  this  case,  the  thing  which  ought  to  take 
effect  is  proved  by  the  fine,  and  you  who  are  privy  to  it  (i.  e.,  in  blood),  can- 
not say  the  contrary  to  that  which  the  fine  supposes ;  and  the  fine  supposes 
that  your  ancestor  was  seized  by  force  of  the  gift,  i.  e.,  the  gift  in  tail.  And 
the  court  held  that  the  demandant  could  not  have  scire  facias  for  execution 
on  the  fine,  but  was  driven  to  sue  in  formedon  on  the  gift,  i.  e.,  according  to 
the  form  of  the  gift  ( Year-Book,  41  Edw.  III.,  fol.  14).  The  court  there 
thought  that  a  fine,  merely  in  pursuance  of  a  gift  in  tail,  was  of  no  effect  to 
give  any  new  right,  so  that  the  only  use  or  object  of  a  fine,  in  such  case, 
could  have  been  to  place  the  entail  on  record,  so  as  to  have  conclusive  evi- 
dence of  it,  and  also  of  the  lands  which  were  entailed,  by  virtue  of  the  prin- 
ciple of  estoppel,  by  which  the  parties  to  any  record,  or  their  privies  in 
blood  or  estate,  were  precluded  from  questioning  it.  In  an  age  of  constant 
turbulence  and  disturbance,  this  must  have  been  of  no  slight  importance* 
When,  however,  the  title  depended  upon  the  fine,  supposing  it  to  be  valid, 
even  upon  scire  facias  to  have  execution  upon  it,  a  party  could  only  "  falsify" 
or  defeat  it,  by  showing  that  the  parties  to  it  were  not  seized  of  any  freehold 
estate  ( Year-Book,  40  Edw.  III.,  fol.  30).  It  was  only,  it  is  to  be  observed, 
the  parties  to  fines  — or  the  privies  or  legal  representatives  of  those  parties 
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and  of  the  council,  as  well  as  that  of  inferior  courts,  was 
adjusted  ;  the  claims  of  the  clergy  were  qualified  and  set- 

—  who  were  estopped  by  it,  so  as  to  be  precluded  from  disputing  it  (Ibid., 
fol.  30) ;  but  even  those  who  were  not  estopped  from  disputing  it  could  only 
dispute  it  by  denying  that  either  of  the  parties  to  it  had  any  freehold  in  the 
land.  And  so  the  law  was  that  the  issue  in  tail  could  have  execution  by 
scire  facias  upon  a  fine,  settling  and  recording  the  limitations  of  the  settle- 
ment in  order  to  avoid  the  delay  and  litigation  of  a  real  action  (42  Edw.  III., 
fol.  6).  Thus,  therefore,  there  was  in  effect  a  system  of  record  or  registra- 
tion of  titles,  and  a  summary  remedy  upon  the  title  thus  recorded.  The 
efficacy  and  utility  of  this  system  of  fines,  as  records  of  title  and  convey- 
ancing, would  be  all  the  greater  by  reason  of  the  number  of  local  courts  in 
which  fines  could  be  levied  and  recorded.  Thus  we  read  in  the  Year-Books 
of  the  reign  of  fines  levied  in  the  court  at  Exeter  (44  Edw.  III.,  fol.  37).  So 
we  find  claims  of  cognizance  allowed  in  pleas  of  land  —  or  to  levy  fines  —  in 
various  local  courts  (44  Edw.  III.,  28),  as  in  the  court  at  Coventry  (44  Edw. 
Ill,  17),  in  the  court  of  the  abbot  of  Beading  (44  Edw.  III.,  28),  so  there  was 
a  court  at  Bristow  (Bristol),  and  that  court  still  remains  (46  Edw.  III.,  4). 
Thus  these  local  courts  were  one  of  the  great  features  of  the  age,  and  they 
are  frequently  mentioned,  whether  in  claims  of  conusance,  writs  of  error, 
or  of  false  judgment,  or  in  other  ways  (45  Edw.  Ill,  fol.  1).  There  were 
these  local  courts  not  only  in  the  great  cities  but  in  almost  all  towns,  and 
these  not  mere  courts-barons,  but  regular  courts  of  record,  in  which  fines 
could  be  levied  and  recorded.  This  must  of  course  have  added  immensely 
to  the  advantage  and  utility  of  the  use  of  fines  as  records  of  titles  and 
conveyances.  It  appears  that  a  practice  of  enrolling  deeds,  as  the  next 
best  thing  to  the  levying  of  a  fine,  had  come  into  use;  and  thus  we  find 
that  the  lord  of  Typloft  came  into  court  to  enrol  a  charter  of  feoffment 
(44  Edw.  III.,  fol.  7).  By  the  custom  of  London  and  other  places,  wills 
of  land  were  enrolled  (49  Edw.  III.,  fol.  17,  and  so  were  deeds  (12  Hen. 
IV.,  fol.  12).  And  by  the  custom  of  London,  deeds  enrolled  bound 
parties  and  privies  as  fines  did  at  the  common  law  (24  Edw.  III.,  fol. 
14),  that  is,  as  quasi  matter  of  record.  This  shows  what  was  the  great 
use  and  advantage  of  fines,  and  that  our  ancestors  fully  understood  the 
benefits  derived  from  a  record  or  registry  of  titles.  It  has  been  seen 
that  statutes  of  Edward  I.,  as  to  the  mode  of  levying  fines,  required  that 
they  should  be  openly  read  in  court.  This  was  as  a  means  of  obtaining  pub- 
licity and  notoriety  by  way  of  notice  to  those  interested.  But  after  a  year 
they  were  barred.  But  as  in  those  turbulent  times  that  was  not  sufficient, 
therefore  in  this  Teign  the  statute  of  non-claim,  as  it  was  called,  passed, 
which  provided  that  non-claims  should  be  no  bar  to  the  parties  who  desired 
to  defeat  a  fine,  i.  e.,  if  they  could  do  so.  So  much  as  to  the  law  of  real 
property  in  the  age  of  Edward  III.  It  remains  to  mention  some  of  the 
alterations  in  the  law.  Mention  may  here  be  made  of  the  law  on  some  other 
subjects  connected  with  procedure  on  property.  It  has  already  been  observed 
that  the  legislation  of  the  reign,  with  the  exceptions  above  mentioned,  was 
in  the  way  of  supplement  or  development  of  the  legislation  of  the  previous 
reigns,  especially  of  Edward  I.  Thus,  for  example,  the  statute  of  West- 
minster 2,  c.  xxiv.,  had  a  provision  as  to  juris  utrum  —  the  procedure  to  try 
the  right  as  to  the  nature  of  the  tenure  of  property,  whether  it  was  lay  or 
ecclesiastical ;  and  the  14  Edw.  III.,  c.  xvii.,  carried  that  out,  and  a  man 
could  have  Juris  utrum  to  try  the  question,  utrum  sit  libera  eleemosina  talis 
ecclesia?  vel  alterius  ecclesise,  vel  sit  libera  eleemosina  talis  ecclesia  vel  laicum 
feodum  talis,  vel  utrum  sit  libera  eleemosina  pertinens  ad  vicarium  an  libera 
eleemosina  pertinens  ad  rectoriam  ( Year-Book,  40  Edw.  III.,  fol.  30).    That 
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tied ;  the  crime  of  treason  was  defined ;  justices  of  the 
peace  were  established ;  the  inferior  ministers  of  justice 

is  to  say,  not  merely  to  try  whether  or  not  land  was  held  as  ecclesiastical  and 
not  lay  tenure,  but  "whether  it  belonged  to  one  church  or  another,  or  to  the 
vicar  or  the  rector.  The  statute  25  Edw.  III.,  c.  xvii.,  gave  process  of  capias 
in  debt,  which  had  before  been  given  in  actions  of  trespass  and  account  (40 
Edward  III.,  fol.  1).  The  statute  9  Edw.  III.,  c.  xiii.,  gave  a  remedy  in  debt 
against  one  of  several  executors,  and  judgment  against  all  of  them  (40  Ed- 
ward III.,  fol.  1).  The  statute  14  Edward  III.,  c.  vi.,  made  provision  for 
amendment  of  process  in  case  of  verbal  and'clerical  mistakes  (40  Edw.  Ill, 
fol.  4).  The  statutes  28  Edw.  III.,  fol.  8,  and  34  Edw.  III.,  fol.  7,  extended 
the  remedy  (such  as  it  was)  by  the  penal  process  of  attaint,  in  cases  of  false 
verdict  (40  Edw.  III.,  fol.  31).  The  stat.  14  Edw.  III.,  fol.  17,  gave  the  writ 
de  juris  utrum  by  one  person  against  another  (40  Edw.  Ill,  fol.  27).  These 
are  some  of  the  minor  statutes  of  the  reign,  and  it  will  be  seen  that  they 
were  of  far  less  importance,  with  the  two  great  exceptions  already  mentioned, 
than  the  practical  operation  and  application  of  the  laws  already  in  existence. 
So  much  may  suffice,  at  all  events,  for  a  general  review  of  the  legal  history 
of  the  reign,  with  those  two  exceptions,  which  deserve  a  more  particular 
consideration.  The  two  principal  heads  or  subjects  of  nero  legislation  which 
require  consideration  in  the  legal  history  of  this  reign,  are  those  which  re- 
late to  the  church,  and  those  which  relate  to  the  condition  of  the  villeins  and 
laborers.  With  respect  to  the  church,  this  reign  is  marked  by  the  celebrated 
statutes  of  praemunire,  and  of  provisors  of  benefices,  which,  especially  the 
former,  laid  the  ground  for  that  ascendancy  of  the  temporal  power  over  the 
spiritual  or  ecclesiastical,  which,  soon  after  the  close  of  the  next  century,  re- 
sulted in  the  separation  of  the  English  church  and  nation  from  the  see  of 
Eome.  When  it  is  remembered  that  the  primary  and  principal  weapon 
then  made  use  of  to  effect  that  object  was  the  statute  of  praemunire,  its  im- 
portance will  be  recognized,  and  the  reign  in  which  it  was  enacted  would, 
for  that  reason  alone,  be  strongly  marked  in  our  legal  history.  It  has 
already  been  remarked  on  various  occasions  in  the  course  of  these  notes, 
that  it  is  all  important,  in  the  study  of  legal  history,  to  attend  to  the  gradual 
course  and  progress  of  our  laws  and  institutions,  and  to  observe  that,  for  the 
most  part,  the  changes  in  them  have  been  the  result  of  causes  of  slow  and 
progressive  growth.  And  the  legislation  in  this  reign  with  reference  to  the 
church,  and  its  result  in  the  course  of  a  century  or  so  in  separation  from 
Eome,  afford  a  striking  illustration  of  this  remark.  It  is  a  fallacy  to  imagine, 
as  most  persons  do,  that  the  separation  was  the  result  of  any  novel  cause 
which  suddenly  arose.  No  doubt,  such  cause  there  was,  which  tended 
greatly  to  accelerate,  perhaps  one  should  say  precipitate,  the  change ;  but  the 
law,  and  the  mind  of  the  nation  as  indicated  by  its  law  and  its  legislation, 
had  been  long  slowly  but  surely  working  in  that  direction,  and  tending  to 
that  result.  It  has  been  seen  that,  in  the  reign  of  Henry  III.,  it  riad  been 
laid  down  by  Bracton  that,  not  only  wherever  the  matter  was  temporal,  but 
even  where  spirituality  was  mixed  with  temporality,  which  was  held  to  be 
the  case  wherever  there  were  endowments  annexed  to  spiritual  offices,  the 
king's  courts  had  jurisdiction,  and,  moreover,  that  it  was  entirely  for  the 
king's  courts  to  determine  whether  the  matter  was  in  its  nature  spiritual  or 
temporal ;  and  we  have  seen  that,  in  the  reigns  of  Edward  I.  and  Edward 
II.,  these  principles  were  asserted  by  the  legislature  and  the  courts  of  law. 
The  king's  courts  could  issue  prohibitions  to  the  spiritual  courts  whenever 
the  king's  courts  deemed  that  any  temporal  interest  was  involved,  and  as, 
according  to  the  law,  the  right  of  presentation  to  a  benefice  was  of  temporal 
value,  the  king's  courts  took  cognizance  of  it.    The  see  of  Eome  recognized 
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were  regulated.     The  learning  of  the  law  received  consid- 
erable accessions.   Entails  and  remainders,  discontinuances 

the  right  of  patronage,  and  the  courts  of  law  claimed  to  determine  upon  it. 
By  a  natural  analogy,  they  held  that  bishoprics  were  benefices  in  the  royal 
patronage,  as  part  of  the  royal  prerogative,  and  that,  indeed,  the  constant 
tendency  was  to  render  it  absolute,  so  as  to  make  bishoprics  donative  in- 
stead of  merely  presentative;  in  other  words,  to  compel  the  pontiff  to  ac- 
cept the  royal  nominees.  The  king  always  had  it  in  his  power  to  do  this, 
and  there  were  numerous  instances  in  which  bishops  appointed  by  the  see 
of  Rome  were  refused  (Angl.  Sac.).  The  crown  lawyers,  in  fact,  did  not 
hesitate,  as  the  royal  pretensions  advanced,  to  insist  that  bishoprics  were 
donatives  of  the  crown ;  in  short,  that  the  king  could  absolutely  appoint 
the  bishops.  A  little  reflection  upon  this  will  satisfy  any  one  that  it  really 
involved,  as  a  practical  result,  the  royal  supremacy;  for  of  course,  if  the 
crown  could  appoint  the  bishops,  the  crown  could  insure  the  subserviency 
of  the  episcopate.  And  such,  in  fact,  was  the  ultimate  result,  so  that,  a  little 
while  after  the  close  of  the  ensuing  century,  the  episcopate,  with  hardly  a 
single  exception,  recognized  the  royal  supremacy.  There  were,  however, 
still,  at  the  commencement  of  this  great  era  in  the  reign  of  Edward  III., 
two  great  obstacles  to  this  consummation ;  the  one  was  the  right  of  appeal 
to  Borne,  and  the  other  was  the  papal  right  of  presentation  to  bishoprics 
or  other  benefices.  That  there  was  such  a  right  in  certain  cases  can  easily 
be  shown.  It  has  been  seen  that  the  king's  courts  claimed  jurisdiction  to 
determine  on  the  right  of  presentation  to  benefices,  and  if  the  papal  dona- 
tion, by  way  of  provision,  as  it  was  called,  which  was  claimed  in  certain 
cases,  was  not  recognized  by  the  law  of  the  land,  the  courts  would  simply 
disregard  it,  and  give  the  benefice  to  the  patron's  presentee.  But  it  is 
believed  that  no  case  can  be  found  in  which  a  papal  provision  was  ever 
contested  in  a  court  of  law.  And  when  the  Boman  Catholic  church  was 
established  by  law,  and  the  see  of  Bome  recognized  as  its  head,  it  would 
have  been  difficult  to  ignore  the  right  of  presentation  recognized  by  that 
church.  Hence  the  necessity  for  Bome  new  law  to  prevent  these  papal 
provisions,  and  hence  the  statute  of  provisors  of  benefices,  passed,  be  it 
observed,  with  the  assent  of  the  lords  spiritual  as  well  as  temporal  —  for  the 
bishops'  right  of  donation  was  often  interfered  with  by  the  papal  pro- 
visions, and  they  quite  concurred  in  the  measure.  The  papal  power  of 
presentation  being  thus  destroyed  as  to  ordinary  benefices,  the  most  obvious 
analogy  would  point  to  the  application  by  the  crown  of  the  same  principle 
to  bishoprics,  and  when  once  the  crown  could  appoint  to  the  episcopate,  its 
power  over  the  church  would  only  be  restrained  by  the  right  of  appeal  to 
Bome.  The  law  recognized  such  right  of  appeal  in  cases  in  which  the 
spiritual  courts  of  the  bishops  would  be  allowed  to  exercise  jurisdiction ; 
but  in  others,  the  king's  courts  would  restrain  the  spiritual  courts  by  prohi- 
bition, and  it  was  an  obvious  analogy  to  restrain,  By  legislation,  appeals  to 
Bome  in  such  cases  as  the  law  would  not  allow  to  be  the  subjects  of  episcopal 
jurisdiction.  Hence  the  statutes  of  prwmunire,  which  were  passed,  no  doubt, 
primarily  to  prevent  matters  being  drawn  in  question  out  of  the  realm,  i.  e., 
in  Bome,  which  the  king's  courts  did  not  consider  matters  of  spiritual 
jurisdiction.  What  was  this  but  asserting  for  the  crown  a  superiority  over 
the  see  of  Bome  ?  For  it  was  asserting  a  power  in  the  crown  to  restrain 
the  recourse  to  Bome  by  way  of  appeal,  and  thus  indirectly  to  restrain  the 
exercise  by  the  see  of  Bome  of  its  supremacy.  The  crown  asserted  the 
power,  with  the  sanction  of  the  legislature,  to  say  when  the  supremacy 
should  be  exercised,  and  when  it  should  not  be.  This  was  entirely  in 
accordance  with  the  assertion,  by  the  king's  courts,  of  the  right  to  restrain 
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and  remitter,  actions  upon  the  case ;  all  these  were  new- 
subjects  of  argument.    While  these  novelties  were  intro- 

the  exercise,  by  the  bishops,  of  their  spiritual  jurisdiction,  for  indeed  that 
was  in  itself  indirectly  an  assertion  of  a  right  to  control  the  exercise  of  the 
papal  supremacy.  For  it  was  asserting  a  right  to  determine  the  fundamental 
question,  what  was  spiritual  and  what  was  not  —  what  was  or  was  not  a 
proper  subject  for  the  exercise  of  episcopal  jurisdiction.  There  was  thus  a 
close  connection  between  the  subjects  of  prohibiljion  and  of  praemunire,  as 
the  object  of  both  was  to  restrain  the  exercise  of  ecclesiastical  jurisdiction, 
though  the  former  lay  rather  in  cases  where  the  matter,  in  its  own  nature, 
was  within  the  ecclesiastical  jurisdiction,  and  the  ecclesiastical  court  had 
only  gone  beyond  it  (46  Edw.  III.,  fol.  32),  and  praemunire  lay  rather  where 
the  matter  was  considered  in  its  nature  out  of  ecclesiastical  jurisdiction. 
There  can  be  no  doubt,  however,  that  the  main  object  of  the  statute  of  prae- 
munire was  to  restrain  appeals  to  Rome.  And  enough  has  now  been  said 
to  show  the  immense  importance  of  these  statutes  of  provisors  and  of  prae- 
munire, which,  it  will  be  observed,  had  a  conjoint  operation,  the  latter 
working  in  aid  of  the  former.  The  effect  and  scope,  and  the  views  taken  in 
this  age  of  the  papal  supremacy,  at  least  as  regarded  its  practical  exercise, 
may  be  illustrated  by  one  or  two  cases  after  the  passing  of  these  statutes. 
In  a  case  in  the  41st  of  this  reign,  it  was  admitted  in  a  court  of  law,  that 
when  a  bishop  was  elected  he  required  to  be  confirmed  by  the  pope,  and  that 
the  pope  might  refuse  him,  and  that  the  pope  could,  upon  the  vacation  of  a 
see,  ''reserve"  to  himself  the  benefices  held  by  the  late  bishop,  and  that  the 
royal  patent  conveying  the  temporalities  to  the  bishop  recited  the  gift  of  the 
episcopate  by  the  pope.  But  then  it  was  also  laid  down  as  law,  that  the 
bishop  elect  was  not  bishop  until  consecration,  which  followed  the  conferring 
of  the  temporalities  by  the  king,  and  that  it  was  the  union  of  the  spirituality 
with  the  temporality  of  the  see  which  constituted  the  episcopate  ( Year-Book, 
41  Edw.  III.,  fol.  6).  It  is  manifest  that  the  statute  was  directed  against 
papal  bulls  —  in  other  words,  against  the  papal  supremacy.  The  statute  of 
provision  of  benefices  was  passed  in  the  earlier  part  of  the  reign,  and 
enacted  that  no  one  should  accept  a  benefice  by  collation,  reservation,  or 
provision  from  Borne,  or  procure  bulls  from  Bome  in  support  of  any  such 
provision,  or  in  disturbance  of  the  right  of  patronage  (21  Edw.  I.,  c.  xl.). 
And  upon  this  statute  a  prohibition  and  attachment  were  sued  by  the  king 
and  the  incumbent,  for  that  the  king  had  presented  the  incumbent  to  a  bene- 
fice, and  that  the  defendant  had  brought  bulls  from  Bome  in  disturbance  of 
him,  against  the  statute,  and  he  was  adjudged  to  perpetual  imprisonment 
(21  Edw.  III.,  fol.  40).  It  is  obvious  that  this  was  actually  making  penal  the 
recourse  to  the  see  of  Bome,  and  that  see  would  of  course  be  driven  either 
to  abandon  its  supremacy,  or  to  assert  it  by  its  spiritual  weapon  of  excom- 
munication. Hence  the  subsequent  statute  of  praemunire.  The  statute  of 
praemunire,  27  Edward  III.,  c.  i.,  enacted  that  any  one  who  sued  in  a  foreign 
court,  "  curia  Bomana,"  or  elsewhere,  in  any  matter  which  might  be  brought 
within  the  courts  of  the  realm,  or  sought  to  impeach  in  such  court  any  judg- 
ment given  in  the  king's  courts,  should  be  liable  to  be  put  out  of  the  king's 
protection,  to  forfeit  all  lands  and  goods,  and  be  imprisoned  at  the  king's 
pleasure.  It  was  manifest  that  this  was  aimed  at  any  recourse  to  Bome 
against  the  exercise  by  the  crown  or  the  king's  courts  of  their  power  to 
restrain  the  ecclesiastical  courts,  or  to  control  the  appointments  to  the  epis- 
copate, and  that  the  scope  and  spirit  of  the  statute  would  extend  to  the 
obtaining  of  papal  bulls  in  any  way  opposed  to  these  assertions  of  royal 
supremacy.  And  accordingly,  in  the  next  reign,  a  supplemental  statute 
declared  that  persons  procuring  bulls  from  Bome  should  incur  the  penalties 
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duced,  the  old  law  was  modified,  real  writs  were  better 
understood,  and  personal  actions  more  considered.     Such 

of  praemunire  (16  Richard  II.,  c.  v.).  And  judicial  construction  soon  ex- 
tended and  applied  it  to  every  case  in  which  there  could  be  recourse  to 
Eome,  whether  as  to  papal  provisions  (2  Sen.  IV.,  fol.  37)  or  papal  sen- 
tences of  any  kind ;  and  so  at  last  it  was  laid  down  that  if  a  clerk  sued  a 
man  in  the  curia  Montana,  even  in  a  spiritual  matter,  where  he  could  have  a 
remedy  within  the  realm,  in  the  court  of  the  ordinary,  it  was  a  case  for  the 

fenalties  of  praemunire,  for  it  was  drawing  a  matter  in  suit  out  of  the  realm 
Year-Book,  9  Edw.  IV.,  fol.  3).  Enough  has  been  said  to  show  the  immense 
importance  of  these  celebrated  statutes,  as  tending  to  that  separation  from 
Eome  in  which  they  ultimately  resulted ;  and  it  need  hardly  be  said  that, 
considering  the  effects  of  that  separation,  the* passing  of  such  measures  must 
be  deemed  to  have  made  this  reign  a  memorable  one  in  our  legal  history. 
The  other  great  head  or  subject  of  law  and  legislation  in  this  reign  was  that 
of  the  condition  of  the  laboring  part  of  the  population.  This  important 
subject  has  reference  to  villenage  and  the  statute  of  laborers,  which  had  a 
close  connection.  The  obnoxious  system  of  villenage  was  in  this  reign  still 
in  full  operation.  Emancipation  had,  indeed,  as  has  been  pointed  out  in  the 
notes  in  a  former  volume,  been  long  going  on,  but  so  slowly  and  gradually 
that  it  was  almost  insensibly ;  and  as  yet  the  odious  system  was  little  affected. 
Not  only  could  the  lord  seize  any  goods  acquired  by  the  fruits  of  the  villein's 
labor,  but  the  villein  could  not  marry  without  the  lord's  will  (43  Edw.  Til, 
fol.  5) ;  and  if  a  man  married  a  "  nief,"  or  female  villein,  and  took  her  away, 
he  was  liable  to  action  (46  Edw.  III.,  fol.  6).  A  man  could  seize  his  villein 
as  he  could  seize  his  beast,  only  it  was  laid  down  that  he  could  not  seize  him 
in  the  presence  of  the  king  (27  Assize,  fol.  49).  The  issue  of  the  villein  were  vil- 
leins. Nay,  it  was  laid  down  that  if  the  villein  married,  even  in  the  blood  of 
his  lord,  the  issue  should  be  villeins ;  and  it  was  even  said,  "  If  my  villein  marry 
with  my  mother,  and  they  have  issue,  they  shall  be  my  villeins ;  and  so  one 
brother  shall  be  villein  to  the  other, when  they  are  of  the  half  blood"  ( 3  Ediv.III, 
Bro.  Abr.,  Villenage,  fol.  72).  So  odious  and  oppressive  a  system  must  have  been 
infinitely  obnoxious ;  and  there  can  be  no  doubt  that  it  led  to  many  insurrec- 
tions in  the  Middle  Ages.  It  was  serfdom,  though  not  slavery ;  the  villeins 
went  with  the  estates,  and  could  be  granted  or  sold  like  cattle  along  with  the 
estates,  and  in  some  instances  even  separate  from  any  estate.  There  were, 
indeed,  many  modes  of  emancipation,  but  for  the  most  part  indirect  or  inci- 
dental, and  therefore  gradual.  One  of  the  most  important,  and  probably 
frequent,  was  by  the  villein's  departure  to  and  residence  for  a  year,  unclaimed, 
in  a  borough.  Such  residence  could  hardly  take  place  without  his  entering 
into  some  service,  or  exercising  some  trade  or  art ;  and  there  would  be  the 
strongest  possible  motives  for  the  practice  of  such  industry  by  the  villeins, 
seeing  that,  on  the  one  hand,  they  thus  obtained  the  fruits  of  their  labor ;  and, 
on  the  other  hand,  every  week  of  such  labor  in  a  borough  led  them  nearer 
to  their  emancipation.  Added  to  this,  other  villeins,  merely  from  idleness, 
would  run  away  and  become  vagrants.  There  can  be  little  doubt  that  this  led  to 
the  statute  of  laborers  (23  Edw.  Ill,  c.  i.),  which,  on  the  one  hand,  provided  that 
idle  vagrants  should  be  made  to  work ;  and,  on  the  other  hand,  recognized  the 
right  of  the  lords  to  the  services  of  their  villeins.  The  statute  expressly  provided 
that  lords  should  be  preferred  in  a  claim  to  the  services  of  theirvilleins ;  and  it  is 
manifest  from  the  statute  itself,  and  the  cases  upon  it,  that  numbers  of  persons 
who  were  villeins,  and  had  gone  away  from  their  lords,  were  in  service  as 
free  laborers  or  artificers  in  other  places,  where  they  were  often  reclaimed 
by  their  lords,  or  sometimes  were  induced  by  other  employers  to  leave  their 
masters.    The  statute  applied,  it  is  to  be  observed,  both  to  laborers  and  artifi- 
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are  the  principal  heads  of  inquiry  in  this  king's  reign. 
"We  shall  begin  with  the  statutes. 

cer?,  i.  e.,  to  husbandmen  or  rural  laborers,  and  to  artisans  working  in  towns. 
And  as  the  Btatute  recognized  the  right  of  the  lord  to  the  services  of  his 
villein,  it  was  allowable  to  the  lord  to  take  away  his  villein,  although  he 
was  in  service  to  another  person  (47  Edw.  III.,  fol.  16 ;  50  Edw.  III.,  fol.  22). 
On  the  other  hand,  any  one  could  seize  a  vagrant,  without  visible  means  of 
subsistence,  and  compel  him  to  work ;  and  there  is  a  curious  case  in  the 
Year-Books  of  the  reign,  in  which  a  man  sued  for  false  imprisonment,  and 
the  defendant  justified  seizing  him  as  a  vagrant  and  putting  him  to  work ; 
and  the  other  said  he  had  a  cottage  and  two  acres  of  land,  and  ten  cows,  and 
goods  and  chattels  (47  Edw.  III.,  fol.  18).  The  cases  on  the  statute  were  so 
numerous  throughout  this  and  the  ensuing  reigns,  that  it  is  manifest  they 
mark  an  important  era  in  our  legal  history,  as  the  age  in  which  villenage 
was  beginning  to  merge  in  free  labor,  and  in  which  the  value  of  labor  began 
to  be  appreciated.  For  it  is  obvious  that  the  great  object  of  the  statute  was 
to  enable  those  who  had  the  right  in  labor,  either  by  villenage  or  contract, 
to  enforce  it  (50  Edw.  III.,  fol.  22 ;  47  Edw.  III.,  16).  One  of  the  cases  on 
the  statute  shows  that  apprenticeship  was  coming  into  vogue,  for  it  was  held 
that  an  apprentice  was  not  within  the  act  (39  Edw.  III.,  fol.  22).  The  terms 
of  the  statute  were  "servants  and  laborers,"  but  this  was  held  to  comprise 
persons  employed  as  artificers,  as,  for  example,  embroiderers  (47  Edw.  III., 
fol.  22) ;  and  so  of  servants  in  the  ordinary  sense,  as  cooks,  butlers,  horse- 
keepers,  etc.  (21  Hen.  VI.,  fol.  9).  But  the  statute  was  held  not  to  apply  to 
persons  not  employed  as  servants  or  laborers  ;  for  instance,  collectors  of  rent 
(19  Hen.  VI.,  fol.  53).  It  is  curious  that  it  should  have  been  attempted  to 
enforce  the  statute  against  priests  retained  to  chant  divine  service  (46  Edw. 
Ill,  fol.  14) ;  or  a  chaplain  (50  Edw.  III.,  fol.  15).  Of  course  it  was  held 
that  such  persons  were  not  within  the  statute,  as  they  were  not  common  ser- 
vants, but  servants  of  God  (Rid.) ;  but  it  is  strange  the  attempt  should  have 
been  made.  In  the  latter  case  there  was  a  distinction  drawn  between  the 
parochial  clergy  and  the  chanting  priests,  as  they  were  called,  greatly  to  the 
disadvantage  of  the  latter ;  for  it  was  said  satirically  that  a  parochial  chap- 
lain might  with  more  truth  be  called  a  laborer  than  another  chaplain  who 
owed  service  only  for  a  single  person;  for  a  parochial  parson  had  many 
things  to  do  besides  chanting  his  masses  and  other  divine  services,  for  it  be- 
hoved him  to  visit  the  sick,  etc.  There  were  many  endowments  in  those 
times  for  such  divine  services,  for  the  benefit  of  the  souls  of  deceased  persons, 
and  the  performance  by  the  priests  of  the  duties  of  such  services  were  deemed 
primarily  matters  for  ecclesiastical  cognizance,  unless  express  contract  ex- 
isted, as  where  a  priest  covenanted  to  chant  masses  (42  Edw.  III.,  fol.  3),  in 
which  case  action  lay  at  law.  In  cases  even  of  endowments,  however,  an  an- 
cient statute  had  provided  a  remedy  for  the  founder  or  donor,  or  his  heirs,  in 
cases  of  cessation  of  the  services.  This  was  by  writ,  called  a  writ  of  cessavit,  by 
which  he  could  recover  the  lands,  after  a.  cessation  of  the  services  for  two 
years ;  and  in  this  reign  there  were  cases  of  the  writ  being  brought  to  recover 
lands  held  on  condition  of  such  services  (45  Edw.  III.,  15).  It  is  manifest 
that  the  foundations  were  now  being  laid  of  that  vast  system  of  private  en- 
dowments for  the  perpetuation  of  religious  exercises  for  the  benefit  of  the 
souls  of  the  donors,  which  was  destroyed  so  suddenly  in  a  subsequent  age, 
but  the  destruction  of  which  may  have  been  more  or  less  the  result  of  causes 
of  slow  and  gradual  growth.  It  remains  only  to  be  mentioned  that  the  stat- 
utes of  laborers  formed  the  basis  of  others  in  the  reign  of  Elizabeth,  which 
were  the  foundation  of  more  modern  legislation.  This  may  suffice  for  a 
general  review  of  the  legal  history  of  the  reign. 
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The  great  length  of  this  reign,  and  the  frequent  Bitting 
of  parliament,  contributed  to  give  birth  to  more  acts  of 
legislation  than  are  to  be  found  in  any  of  the  preceding 
reigns.  The  statutes  being  very  numerous,  and  at  the 
same  time  multifarious  and  short,  it  seems  advisable,  in 
discoursing  upon  them,  to  deviate  from  the  method  that 
has  hitherto  been  observed ;  and,  instead  of  treating  this 
part  of  our  subject  chronologically,  it  will  be,  perhaps, 
more  conducive  to  a  thorough  understanding  of  what  was 
done  by  the  legislature  towards  meliorating  our  juris- 
prudence, to  digest  the  statutes,  according  to  the  object 
of  them,  into  heads,  and  then  speak  upon  them  in  that 
order  which  the  history  of  each  head  may  seem  to  re- 
quire ;  so  that,  notwithstanding  the  course  of  time  may 
be  disregarded  as  to  the  whole,  the  several  parts  will  be 
considered  as  nearly  as  can  be  in  a  historical  way.  The 
same  method  will  be  followed,  for  the  same  reason,  in  all 
the  subsequent  reigns. 

A  very  large  portion  of  the  statutes  of  this  reign  may 
be  ranked  under  the  title  of  regulations  for  the  better 
administration  of  justice,  both  civil  and  criminal.  The 
remainder,  which  cannot  properly  be  classed  under  that 
head,  are  of  so  important  a  nature,  as  to  deserve  a  separate 
consideration.  Of  this  kind  are  the  statutes  that  relate 
to  the  political  condition  of  the  king's  dominions,  or  the 
executive  authority  of  the  crown ;  those  relating  to  ten- 
ures, or  to  the  clergy;  the  statute  of  laborers,  and  the 
laws  made  for  the  protection  of  trade  and  commerce. 
"We  shall  first  take  a  view  of  the  regulations  made  by  these 
particular  statutes,  and  then  proceed  to  those  relating  to 
the  administration  of  justice. 

The  principal  act  of  a  political  kind  is  the  Ordinatio  pro 
statu  Hibernice,  31  Edw.  III.,  st.  4.  This,  like  0f  judicature 
a  statute  of  the  same  title  enacted  in  the  reign  to  Ireland- 
of  Edward  I.,1  was  made  for  the  correction  of  certain  ir- 
regularities in  the  administration  of  justice  in  Ireland. 
It  appears,  by  this  act,  that  Ireland  was  then  furnished 
with  courts  of  record  corresponding,  and  bearing  the  same 
names  with  ours.  The  two  superior  tribunals  of  this 
kingdom,  those  of  the  parliament  and  of  the  council,  seem 
to  be  imparted  to  that  kingdom,  or  confirmed  by  the 

1  Vide  vol.  ii.,  c.  is. 
vol.  m. — 9  G 
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present  statute.  Matters  of  a  more  important  and  arduous 
kind,  says  the  act,  shall  be  agitated  and  determined,  either 
in  council  per  peritos  consiliarios  nostros,  ac  prcelatos  et  mag- 
nates, et  quosdum  de  discretioribus  et  probioribus  hominibus  of 
the  neighborhood  where  the  council  happened  to  be  held ; 
or  in  parliament,  per  ipsos  consiliarios  nostros,  ac  pradatos*  et 
proceres,  aliosque  de  terrd  prcedidd,  according  to  the  custom 
and  law  of  the  country.1  It  seems,  at  least  from  this  men- 
tion of  the  council  and  parliament  in  regard  to  judicial 
matters,  that  the  constituent  members  of  each  were  not 
ascertained  with  any  great  exactness. 

The  remaining  provisions  of  this  act  were  of  a  very 

feneral  nature,  being  chiefly  to  enforce  such  laws  as  had 
een  made  in  the  time  of  Edward  I.,  and  had  been,  or 
were  now  intended  to  be,  engrafted  on  the  Irish  constitu- 
tion; such  as  the  statute  of  Winchester,  those  against 
maintenance,  champerty,  and  other  extortions  and  mal- 
practices of  ministers  belonging  to  courts ; 2  and  also 
some  made  in  this  reign,  as  those  against  purveyors,  par- 
ticularly stat.  4  Edw.  III.,  c.  iv.3  In  the  same  spirit 
which  dictated  some  laws  to  restrain  the  too  easy  granting 
of  pardons  in  England,  it  was  directed,  that  the  justiciary 
of  Ireland  should  not  grant  pardons  of  offences  but  in, 
and  with  the  assent  of,  the  council  and  parliament ;  par- 
dons were  not  to  be  general,  but  specifying  the  crime  par- 
doned.4 It  was  ordained,  that  the  mayors  and  constables 
of  staples  should  not  hold  any  pleas  but  according  to  the 
statute  of  the  staple  (meaning  the  English  statute) ; 6  nor 
should  any  pleas  be  held  in  the  exchequer  against  the 
statute,  that  is,  the  stat.  Artie,  super  Chartas.6 

It  seems  the  justiciary  of  Ireland  used  to  go  circuits 
twice  a  year,  together  with  Others  who  were  associated 
with  him  on  the  occasion;  these  were  held  in  every 
county.  It  was  now  directed,  that  he  should  once  a  year 
associate  with  himself  a  prelate  and  earl,  the  chancellor 
and  treasurer,  and  some  of  the  disereeter  justices  of  the 
two  benches,  and  barons  of  the  exchequer ;  and  make  in- 
quiry into  the  conduct  of  other  judges,  by  the  oaths  of 
good  and  lawful  men,  as  well  clerks  as  knights,  and  cer- 
tify to  the  king  the  result  of  such  inquiry.7 

1  Ch.  2.  5  Gh.  9. 

2  Ch.  3,  5,  10, 18.     Vide  vol.  ii.,  c.  ix.,  x.    «  Ch.  11.     Vide  vol  ii   c  xi 
8  Ch.  4.  i  Ch.  17.  '   ' 

*  Ch.  6. 
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These  were  the  principal  matters  contained  in  this 
statute.  Although  this  act  refers  to  several  English  stat- 
utes with  the  same  familiarity  as  if  they  were  the  law  of 
Ireland,  without  enacting  them,  or  taking  notice  how  or 
when  they  were  adopted  there,  yet  it  intimates  that  that 
country  had  customs  peculiar  to  itself;  for  it  directs  that 
certain  things  should  be  ordered  secundum  legem  et  consue- 
tudinem  terras  nostrce  Hibernioe.  Perhaps  the  usual  way  of 
introducing  English  statutes  into  Ireland,  was  to  transmit 
them  thither  under  the  great  seal,  as  they  were  sent  into 
English  counties  to  the  sheriffs.  Thus  when  the  ordi- 
nance, of  which  we  are  now  speaking,  directs  that  felonies 
shall  not  be  pardoned  generally,  but  that  the  fact,  shall  be 
specified,  it  goes  on,  juxta  tenorem  cujusdam  statuti  per  nos 
et  consilium  nostrum  Anglice  editi,  et  missi  ad  Hibemiam  ob- 
servandi,1  alluding  to  a  statute  of  this  king,  which  will 
hereafter  be  mentioned.2  We  have  before  seen  that  the 
statute  of  Lincoln,  12  Edw.  II.,  st.  1,  was  transmitted  to 
Ireland  to  be  enrolled  in  the  chancery  there,  and  to  be 
sent  to  the  different  courts,  and  also  into  the  several 
counties,  to  be  observed  the  same  as  in  England.3  The 
whole  business  of  legislation  was,  in  these  days,  extremely 
arbitrary  and  irregular,  as  well  in  the  manner  of  executing 
and  enforcing  statutes,  as  in  that  of  making  of  them. 

To  return  to  English  affairs.  As  Edward  had  assumed 
the  title  of  France,  some  persons  apprehended  that  should 
the  two  crowns  hereafter  unite  upon  one  head,  this,  being 
the  smaller,  might  be  treated  as  the  subject  kingdom. 
To  quiet  these  jealousies,  the  king  caused  it  to  be  declared 
in  parliament,  by  stat.  14  Edw.  III.,  st.  5,  that  this  king- 
dom should  never  be  in  subjection  to  him  or  his  heirs,  as 
kings  of  France ;  but  this  is  one  of  those  laws  to  which 
it  has  pleased  Providence  there  should  be  no  occasion  to 
resort. 

Some  years  after,  towards  the  close  of  his  reign,  the 
king  dealt  less  scrupulously  with  the  crown  and  its  pre- 
rogatives, by  investing  one  of  his  subjects  with  a  part  of 
its  royalties.     We  have  seen  that  William  the  Conqueror, 

1  Ch.  6. 

2  It  may  be  remarked,  that  at  thia  period,  while  laws  were  thus  imposed 
on  the  Irish  nation  by  the  legislature  of  this  country,  and  at  the  pleasure  of 
the  crown,  that  country  had  a  parliament  of  its  own. 

3  Vide  ante,  c.  xii. 
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soon  after  he  was  settled,  had  given  to  the  Earl  of  Chester 
the  royalty  and  prerogatives  of  a  county  palatine  in 
Chester ;  the  same  princely  franchise  had  for  many  years 
heen  enjoyed  by  the  bishops  of  Durham  in  their  bishopric.1 
In  imitation  of  these,  the  king,  in  the  twenty-fifth  year 
of  his  reign,  having  promoted  his  favorite  son  John,  who 
had  married  a  daughter  of  the  late  Henry,  Duke  of  Lan- 
caster, to  the  title  of  Duke  of  Lancaster,  did  in  reward 
of  his  great  services  in  the  French  war,  confer  on  him 
the  county  of  Lancaster,  with  the  power  of  having  a 
chancery,  and  writs  issuing  therefrom  ;  the  appointment 
of  justices  for  all  pleas,  civil  or  criminal,  with  officers  for 
the  due  execution  of  justice ;  et  qucecunq  ;  alia,  libertates  et 
jura  regalia  ad  comitatum  palatinum  pertinentia,  adeo  liberh  et 
integre',  sicut  Comes  Cestrice  dignoscztur  obUnere.  So  distin- 
guished an  honor  as  this  was  conferred  in  open  parlia- 
ment.2 

The  lord  marchers  on  the  confines  of  the  principality 
of  "Wales  exercised  franchises  somewhat  similar  to  those 
of  counts  palatine.3  To  keep  these  barons  under  the 
sovereignty  of  the  king,  it  was  enacted  by  stat.  28  Edw. 
III.,  c.  ii.,that  such  lords  and  lordships  should  be  attend- 
ing and  annexed  to  the  crown  of  England,  as  they  had 
been  in  all  times  past,  and  not  to  the  principality  of 
"Wales,  into  whatsoever  hands  the  principality  might 
come.  The  dependence  of  these  lords  on  the  crown  of 
England  was  extremely  necessary  towards  the  peace  and 
quiet  of  the  neighboring  counties. 

1  Vide  vol.  i.,  e.  ii. 

2  Tyrr.,  vol.  iii.,  567.  We  are  told  that  "  in  the  36  Edw.  III.  the  king  in 
full  parliament  did  gird  his  son  John  with  a  sword,  and  set  on  his  head  a 
cap  of  fur,  and  upon  the  same  a  circle  of  gold  and  pearls,  and  named  him 
Duke  of  Lancaster,  and  thereof  gave  to  him  and  to  his  heirs-male  of  his  body, 
and  delivered  him  a  charter.  This  was  the  third  duke  England  ever  saw. 
Again,  in  full  parliament,  anno  50  Edw.  III.,  the  king  erected  the  county  of 
Lancaster  into  a  county  palatine,  and  honored  the  Duke  of  Lancaster  there- 
with for  term  of  his  life."  So  says  Lord  Coke,  4  Inst.,  204.  The  grant  was 
thus :  Concessimus  pro  nobis  et  hcsredibus  nostris  prafatofilio  nostro  quod  ipse  ad 
totam  vitam  suam  habeat  infra  comitatum  Laneastrwe  cancellariam  mam,  ae  brevia 
sua  sub  sigitto  suo  pro  officio  cancellarii,  deputando  et  constituendo  justitiarios  suos 
tarn  ad  placita  coronas qud/m  ad  qucecunq;  aliaplacita  communem  legem  tangentia, 
tenenda,  an  cogmtiones  eorundem  et  quascwnq;  executiones  per  brevia  sua,  et  min- 
istros  suos  faciendas ;  et  qucecunq;  alia,  libertates  et  jura  regaUa  ad  comitatum 
palatinum  pertinentia,  adeo  liberi  et  integri  sicut  Comes  Cestriae  dignoscitur  ob- 
tinere. 

8  Vide  vol.  ii.,  c.  ix. 
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In  no  time  was  there  greater  show  of  solicitude  to  secure 
the  subject  in  the  enjoyment  of  his  rights  and  privileges 
than  all  through  this  reign.  It  was  in  this  spirit  that  the 
stat.  4  Edw.  III.,  c.  xiv.,  was  made,  ordaining  that  a  par- 
liament should  be  held  every  year  once,  and 

«.  .  «  i,  i   •    i  -ii  The  Charters. 

more  often  it  need,  be ;  which  was  renewed  by 
stat.  36  Edw.  III.,  st.  1,  c.  x.  It  was  intended  by  the 
frequent  and  regular  meeting  of  that  assembly  that  resort 
might  always  be  had  thither  for  the  correction  of  dis- 
orders, and  the  amendment  of  the  law.  The  Great  Charter 
and  the  Charter  of  the  Forest  being  considered  as  the 
corner-stones  of  the  English  law  and  constitution,  were 
confirmed  over  and  over  again.  It  seemed  to  be  a  matter 
of  course  all  through  this  reign  to  prefix  a  confirmation 
of  the  Charters  to  every  statute  of  any  length  or  conse- 
quence. To  these  two  Charters  were  sometimes  added  a 
confirmation  of  all  franchises  and  privileges  enjoyed  by 
cities,  boroughs,  or  individuals ;  and  sometimes,  though 
less  frequently  than  in  former  times,  a  confirmation  of 
the  liberties  of  the  church.1  Not  content  with  these  gen- 
eral confirmations,  particular  parts  of  Magna  Charta,  which 
were  esteemed  more  calculated  for  protecting  the  rights 
of  the  people,  were  especially  re-enacted.  It  was  declared 
by  stat.  5  Edw.  III., c.  ix.  (in  conformity2  with  the  ex- 
press words  almost  of  Magna  Charta,  c.  xxix.),  that  no  man 
should  from  thenceforth  be  attached  on  any  accusation, 
nor  forejudged  of  life  or  limb,  nor  his  lands,  tenements, 
goods,  nor  chattels,  seized  into  the  king's  hands  against 
the  form  of  the  Great  Charter  and  the  law  of  the  land ; 
and  again,  by  stat.  28  Edw.  III.,  c.  iii.,  that  no  man,  of 
what  estate  or  condition  soever,  should  be  put  out  of  his 
land  or  tenement,  nor  taken,  nor  imprisoned,  nor  disin- 
herited, nor  put  to  death-,  without  being  brought  in  to 
answer  by  due  process  of  law. 

Among  other  grievances  provided  against  by  the  Great 
Charter,  and  also  by  statutes  in  this  reign,  was 
that  of  purveyance.    Very  early  in  this  king's      p°"e "'"'""" 
time  some  laws  were  made  to  regulate  purveyors ;  and 

1  Stat.  1  Edw.  Ill,  st.  2,  o.  1,  9.  Stat.  2  Edw.  III.,  c.  1.  Stat.  5  Edw. 
in,  c.  1.  Stat.  14  Edw.  Ill,  st.  1,  u.  1.  Stat.  31  Edw.  Ill,  st.  1,  o.  1. 
Stat.  37  Edw.  Ill,  c.  1.  Stat.  38  Edw.  Ill,  st.  1,  c.  1.  Stat.  42  Edw.  Ill, 
c.  1.    Stat.  50  Edw.  Ill,  c.  1,  2. 

1  Vide  vol.  ii,  c.  v. 
9* 
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these  were  followed  by  several  others,  made  in  different 
parts  of  the  reign.  It  was  enacted  that  there  should  be 
no  purveyance  but  the  house  of  the  king  and  queen,  and 
their  children,  which  too  was  to  be  at  a  fair  appraise- 
ment ; l  and  it  was  made  felony  to  take  anything,  by  way 
of  purveyance,  without  a  lawful  warrant.2  Many  other 
checks  were  imposed  on  purveyance.  The  commission 
of  purveyors  was  to  be  under  the  great  or  privy  seal,  and 
none  other  ;3  they  were  not  to  take  timber,4  and  the  king's 
butler  was  not  to  take  more  wine  than  should  be  ap- 
pointed.5 Purveyances  under  twenty  shillings  were  to  be 
paid  immediately,  and  those  above  that  sum  within  a 
quarter  of  a  year  ;6  afterwards,  it  was  directed  that  poultry 
and  other  small  articles  should  be  paid  for  with  ready 
money,  and  all  other  things  within  a  month  or  six  weeks/ 

At  length  it  was  enacted  that  the  heinous  name  of  pur- 
veyor should  be  changed,  and  he  should  be  named  buyer; 
and  accordingly,  that  statute  all  through  speaks  of  it  as 
of  buying  ana  selling,  and  calls  them  buyers  and  sellers. 
This  statute  confines  such  prerogative-^M/m^  to  the  house 
of  the  king  and  queen  only ;  nor  was  it  to  be  made  but 
where  there  was  plenty.  The  commissioners  were  to  be 
people  of  sufficient  estate,  their  commissions  to  be  renewed 
half-yearly.  All  takings  and  buyings  were  to  be  for  ready 
money  only ;  and  to  take  any  otherwise  than  ordained  by 
this  act  was  made  felony,8  as  we  have  seen  it  had  been 
upon  the  former  method  of  purveyance.  There  were  like- 
wise penalties  inflicted  on  buyers,  if  they  favored  some 
and  charged  others.9  Commissions  were  to  be  awarded 
to  inquire  what  things  buyers  had  taken,  and  what  they 
had  delivered,  and  punishments  inflicted  for  defaults 
either  in  taking  or  delivering.10  Thus  was  the  great  op- 
pression of  purveyance  gradually  fined  down  to  a  more 
gentle  form,  till  it  amounted  to  little  more  than  a  pre- 
emption, or  preference  in  favor  of  the  king  and  queen's 
household. 

Having  considered  such  statutes  as  related  to  the  politi- 

1  Stat.  4  Edw.  III.,  c.  3.    Stat.  34  Edw.  111,  c.  2. 

a  Ch.  4.    Stat.  5  Edw.  III.,  c.  2.    Stat.  14  Edw.  III.,  st.  1,  c  19 

»  Stat.  25  Edw.  III.,  at.  5,  c.  1.  »  Stat.  34  Edw.  III.,  c.  3. 

JCh.6.  8  Stat.  36  Edw.  in.  st.  l,o.  2. 

5  Ch.  21.  »  Ch.  3. 

6  Stat.  28  Edw.  III.,  o.  12.  *>  Ch.  4  5  6 
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cal  condition  of  the  king's  dominions,  and  the  executive 
authority  of  the  crown,  we  come  now  to  the 
statutes  that  made  any  alteration  in  the  law 
of  tenure.  We  have  seen  how  the  law  stood  as  to  the 
alienation  of  the  king's  tenants  in  capite,  by  the  statute 
De prmrogativd  regis.1  Notwithstanding  the  sort  of  liberty 
there  admitted  to  be  in  tenants  in  capite,  these  landholders 
could  never  safely  alien  without  the  king's  license ;  and 
if  they  did,  the  land  used  to  be  seized  into  the  king's 
hand  as  forfeit,  accordingto  the  rigor  of  the  old  law  be- 
tween lord  and  vassal.  This  was,  however,  now  thought 
a  severe  penalty;  and  it  was  ordained  by  stat.  1  Edw.  III., 
stat.  2,  c.  xii.,  that  the  king  should  not  in  such  case  hold 
the  land  as  forfeit,  but  that  in  all  cases  of  such  alienation, 
he  should  have  a  reasonable  fine  in  the  chancery  to  be 
levied  by  due  process.  Thus  forfeiture  for  alienation  was 
wholly  taken  away,  and  in  lieu  thereof  a  fine  was  paid 
by  the  king's  tenants  as  a  matter  of  course,  either  before 
or  after  alienation.  Some  years  after,  in  order  to  quiet 
property,  a  statute  was  made 2  to  confirm  all  alienations 
of  tenants  in  capite,  made  in  the  reign  of  Henry  III.,  or 
before ;  saving  to  the  king  his  prerogative,  as  to  all  that 
had  been  made  in  the  time  of  Edward  I.,  Edward  II.,  and 
in  the  present  reign.  Because  some  lands  holden  of  the 
king,  as  of  an  honor,  had  been  seized  for  alienation,  under 
pretence  of  their  being  tenancies  in  capite,  contrary  to 
Magna  Charta,  which  had  explained  this  matter,3  it  was 
declared  by  the  same  statute,4  that  no  man  should  be 
aggrieved  by  reason  of  such  purchases. 

To  qualify  some  of  the  king's  feudal  claims,  it  was  de- 
clared, by  stat.  25  Edw.  III.,  st.  5,  c.  xi.,  that  a  reasonable 
aid,  pur  /aire  JU  chevalier,  and  purJEe  marier,  should  be  levied 
according  to  the  statute,6  and  in  no  other  way;  that  is, 
of  every  Knight's  fee  held  immediately  of  the  king,  twenty 
shillings,  and  of  every  twenty  pounds  of  land  holden  im- 
mediately of  the  king  in  socage,  twenty  shillings  and  no 
more.  The  services  of  tenure  were  made  a  pretence  for 
exacting  more  attendance  than  tenants  were  by  law  bound 
to  perform.  Such  excesses  made  it  necessary  to  declare, 
by  stat.  25  Edw.  III.,  st.  5,  c.  viii.,  that  no  man  should  be 

1  Viz,  ch.  6.    Vide  ante,  c.  xii.  a  Stat.  34  Edw.  III.,  c.  15. 

5  Viz,  ch.  31.    Vide  vol.  ii.,  c.  v.  *  Stat.  1  Edw.  Ill,  st.  2,  c.  12. 

6  Viz.,  Westm.  1,  ch.  36.    Vide  vol.  ii,  c.  ix. 
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constrained  to  find  men  of  arms,  hobblers,  nor  archers,  ex- 
cept they  held  by  those  services,  and  then  by  common  as- 
sent and  grant  of  parliament;  so  that  even  the  common 
dues  of  tenure  were  no  longer  to  be  demanded,  than  when 
they  were  called  forth  by  an  act  of  parliament.  These 
regulations  strongly  show  that  the  feudal  constitution  had 
now  ceased  to  answer  the  purposes  of  its  first  institution, 
and  was  hastening  to  the  decay  and  neglect  into  which  it 
soon  after  fell.  In  the  time  of  Edward  II.,  the  ministers 
of  that  prince  had  compelled  many  to  enter  into  obliga- 
tions to  be  attendant  on  the  king  with  arms  and  accoutre- 
ments ;  all  which  were  declared  void  in  the  first  year  of 
this  reign,1  and  ordered  to  be  cancelled.  To  such  expedi- 
ents had  they  recourse  as  substitutes  for  the  ancient  mili- 
tary policy,  which  was  now  found  inadequate  and  useless. 
Tenures  were  principally  considered  as  a  source  of  rev- 
enue to  the  crown ;  in  that  light  they  were  as  strictly  kept 
up  as  ever,  and  became  very  often  the  occasion  of  great 
oppression.  The  ascertaining  of  the  king's  right,  in  these 
instances,  depended  on  the  escheators;  and  many  statutes 
were  made  in  this  reign  for  the  better  ordering  of  that 
office,  as  well  to  secure  the  king  in  a  due  receipt  of  all  his 
lawful  casualties,  as  to  protect  the  people  against  the  mal- 
practice of  officers  entrusted  with  so  much  power.  It 
seems  the  number  of  escheators  had  been  reduced  to  two ; 
one  to  act  on  this  side  Trent,  the  other  beyond  it.  But  a 
Btatute  was  made  to  increase  the  number  to  what  they  had 
been  when  the  king  first  came  to  the  throne ;  which  num- 
ber, however,  is  not  mentioned  by  the  act.  It  was  further 
ordained,  that  those  escheators  should  be  chosen  by  the 
chancellor,  treasurer,  and  chief  baron  of  the  exchequer, 
taking  to  them  the  chief  justices  of  the  two  benches,  if 
they  were  present,  the  same  as  in  choosing  sheriffs,  which 
will  be  mentioned  hereafter.  No  escheator  was  to  continue 
in  his  office  above  a  year.2  Escheators  were  not  to  do  waste 
in  lands  belonging  to  the  king's  heirs,  but  were  to  return 
the  writ  of  diem  clausit  exiremum,  with  a  true  extent,  into 
the  chancery  forthwith;  and  if  the  next  friends  of  the  heir 
pleased,  they  might  have  the  lands  in  farm  till  the  heir's 
age,  yielding  the  value  to  the  king,  by  agreement  with  the 
chancellor  and  treasurer.     The  heirs,  when  they  came  of 


1  Stat.  1  Edw.  III.,  st.  2,  c..  15.  »  Stat.  14  Edw.  III.,  st.  1,  c.  8. 
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age,  were  to  have  an  action  of  waste  against  such  guardians 
and  farmers.1  Escheators  were  to  be  answerable  to  the 
king  for  the  value  of  the  forms  of  the  mills  and  other 
profits  belonging  to  the  king's  heirs,  in  proportion  to  the 
time  they  were  in  the  king's  hands : 2  they  were  to  take  the 
inquests  by  good  people  and  lawful ;  of  sufficient  inherit- 
ance and  good  fame,  and  of  the  same  county  where  the 
inquiry  should  be ;  and  the  inquests  so  taken  were  to  be 
indented  between  the  escheators  and  the  jurors;  if  not, 
they  were  to  be  void :  the  inquests  were  also  to  be  taken 
in  good  towns,  openly,  and  not  privately3  (a).     Wherever 

(a)  Thus,  if  an  escheator  took  goods  of  a  man  supposing  him  to  be  an  out- 
law, and  they  were  the  goods  of  a  stranger,  the  stranger  could  bring  trespass, 
and,  proving  his  property  before  a  jury,  recover  damages ;  but  if  the  escheator 
took  an  office  (t.  e.,  an  inquisition  virtute  officii),  and  the  goods  were  found  to 
be  those  of  the  outlaw,  then  the  owner  could  not  have  an  action  of  trespass 
against  the  escheator,  though  he  might  traverse  the  inquisition,  and  they 
would  not  be  without  remedy,  for,  on  proving  his  property,  he  would  recover 
the  goods,  though  he  could  not  recover  damages  against  the  escheator  for 
taking  them,  as  he  took  them  under  due  course  of  law  ( Year-Book,  34  Hen. 
VI.,  12).  The  mere  conviction  for  felony,  although  it  involved  a  forfeiture, 
did  not  determine  what  lands  were  actually  forfeited.  And  on  the  principle 
that  there  could  be  no  estoppel  against  one  who  was  not  a  party  even  where 
the  king  had  been  duly  entitled  by  in  inquisition  of  office  after  an  attaint  for 
felony,  although  the  conviction  for  felony  was  conclusive  against  all  the  world ; 
yet,  as  there  had  been  no  binding  determination  of  the  status  or  title  to  the 
land,  before  the  king  could  take  it  there  must  be  a  writ  of  scire  facias  against 
the  person  in  possession  of  it,  to  give  him  notice  of  the  claim,  and  opportunity 
of  showing  cause  against  it,  and  he  might  set  up  title  paramount  to  that  of 
the  felon,  though  he  could  not  dispute  the  forfeiture  by  the  felony.  Where 
the  king  is  entitled  by  office,  providing  H.  S.  was  seized  in  fee  and  leased  for 
life  to  J.  H.,  and  was  afterwards  attainted  of  felony,  and  J.  H.  was  dead,  but 
some  one  else  was  in  possession,  and  thereon  scire  facias  issued  against  that 
party,  he  could  come  forward  and  show  that  the  felon  had  not  the  estate  in 
fee,  but  another  through  whom  he  derived  title  (40  Assize,  24).  He  could 
not,  however,  controvert  the  felony  or  forfeiture,  and  must  show  what  the 
felon's  title  really  was,  and  could  not  put  the  crown  to  prove  it,  scire  facias 
being  the  remedy  against  strangers  to  a  record,  not  legal  privies  ( Year-Book, 
21  Sen.  VII.,  18).  The  principle,  it  will  be  seen,  was  the  same  as  between 
subject  and  subject.  So  scire  facias  on  forfeiture  by  felony  might  issue  against 
the  lords,  mediate  or  immediate  (9  Edw.  TV.,  24).  So,  on  a  false  presentment 
before  forest  justices  allowing  a  false  claim,  the  party  interested  might  trav- 
erse it  in  the  court  of  king's  bench,  and  have  a  scire  facias  against  the  party 
who  had  made  the  false  claim,  to  come  in  and  support  it  if  he  could  ( Year- 
Book,  21  Edw.  III.,  fol.  48).  So  if  on  statute-merchant  the  conusor  was  dead, 
the  conusee  had  scire  facias  against  the  heir  and  the  parties  in  possession  of 
the  land  ( Year-Book,  2  Mich.  Ill,  8).  On  this  principle  the  writ  of  scire 
facias  went  to  strangers  to  the  record,  and  provides  to  record  recoveries,  etc., 
for  scire  facias  lies  on  matter  of  record,  etc.  (27  Hen.  VI.,  7 ;  3  Hen.  VI.,  35). 
The  inquisition  itself  might  sometimes  suffice  to  vest  the  title  in  the  crown,  but 

1  Ch.  13.  2  Stat.  28  Edw.  III.,  c.  4.  3  Stat.  34  Edw.  III.,  c.  13. 
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lands  were  seized  into  the'  king's  hands  by  office  of  the 
escheator,  on  account  of  alienation  without  license,  or  the 
tenant  in  capite  dying  and  leaving  his  heir  within  age,  it 
was  returned  into  chancery;  and  if  the  tenant  would  trav- 
erse the  office  so  taken  by  the  king's  command,  and  say  that 
the  lands  were  not  seizable,  he  was  to  be  received  so  to  do, 
and  process  was  to  be  sent  into  the  king's  bench  to  try  it 
according  to  law 1  (a). 

sometimes  scire  facias  would  be  necessary.  The  principle  was,  that  where  a 
common  person  could  lawfully  have  entered  without  bringing  suit  to  recover  the 
land,  then  the  king,  after  inquisition,  might  do  so  without  a  scire  facias.  But 
where  a  common  person  by  his  title  could  not  enter  without  suit  or  action, 
then,  though  the  matter  of  fact  had  been  found  for  the  king  by  inquisition, 
he  had  not  thereby  in  law  possession,  but  must  have  scire  facias  against  the 
party  in  possession  of  the  land,  to  give  him  the  opportunity  of  defence.  The 
principle  was  the  same,  whether  between  the  crown  and  a  subject,  or  between 
subjects  in  this  respect.  "Office  found,"  as  it  was  called,  that  is,  the  finding 
upon  an  inquisition  taken  as  to  any  claim  or  right  of  the  crown  of  the  char- 
acter of  forfeiture,  was,  it  may  be  readily  conceived,  a  matter  of  great  and 
constant  importance  in  those  times,  and  there  were  numerous  cases  upon  it. 
The  courts  went  strongly  in  favor  of  the  crown.  Office  being  found  for  the 
king,  and  afterwards,  as  was  suggested,  by  "  false  surmise "  being  found  in 
favor  of  the  party,  it  was  nevertheless  held  that  this  did  not  discharge  the 
office  found  for  the  king,  for  it  is  only  an  inquest  of  office.  And  inquest  of 
office  found  for  a  subject  does  not  bind  ajiy  one  (ne  lasra  ascun  party),  for  it  is 
no  more  than  evidence;  but  an  inquest  of  office  found  for  the  king  shall  bind 
until  it  is  traversed  ( Tear-Book,  21  Edw.  III.,  1).  So  a  false  presentment 
taken  before  forest  justices,  finding  a  title  in  a  party,  might  be  traversed  by 
any  one  interested,  and  scire  facias  went  to  the  party  to  come  in  and  support 
it  if  he  could  ( Tear-Book,  21  Edw.  III.,  48).  Inquests  found,  it  was  held, 
was  only  a  matter  of  fact,  not  of  record  ( Tear-Book,  3  Hen.  VII.,  1).  It  was 
thus  a  general  principle  that,  although  an  inquisition  found  for  the  king 
should  bind  all  the  world  until  reversed  by  a  fresh  finding,  it  might  be  trav- 
ersed and  reversed  by  any  one  who  had  an  interest ;  and  that  an  inquisi- 
tion found  for  the  subject  should  bind  no  one,  for,  as  it  was  not  between  party 
and  party,  and  it  was  merely  evidence;  and  thus,  on  the  other  hand,  to  re- 
verse an  office  so  found,  there  must  be  notice  to  the  party  to  come  in  and 
support  it  ( Tear-Book,  21  Edw.  III.,  48). 

(a)  By  8  Hen.  VI.,  c.  xvi.,  it  is  provided  that  escheators  shall  take  no  inquest 
but  by  such  persons  as  be  returned  by  the  sheriff,  and  that  no  land  seized  on 
any  inquest  be  let  by  the  king  until  the  inquests  are  returned,  and  that,  within 
a  month,  the  party  grieved  may  traverse  the  inquest  (36  Edw.  III.,  st.  1); 
and  that  escheators  shall  return  the  inquests  within  a  month.  Then  the  18 
Hen.  VI.,  c.  iv.,  enacts  that  no  lands  shall  be  granted  until  the  king's  title 
be  found  by  inquisition ;  and  23  Hen.  VI.,  c.  xvi.,  provides  that  inquests  of 
office  should  be  taken  openly  and  publicly,  and  that  inquests  of  office  taken 
should  be  traversed.  In  the  reign  of  Henry  VI.  the  abuses  of  escheators 
gained  a  great  height,  and  a  statute  of  1  Henry  VIII.  passed  to  afford  a  fur- 
ther remedy.  Where  the  king  is  entitled  by  double  matter  of  record,  as  by 
attainder  for  felony  and  by  office  (i.  e.,  inquisition  by  virtue  of  office),  the 
party  grieved  shall  not  traverse,  but  petition ;  but  where  the  king  is  entitled 
1  Stat.  34  Edw.  IH.,  c.  14. 
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At  length  it  was  ordained  more  fully  by  stat.  36  Edw. 
III.,  st.  1,  c.  xiii.,  that  land  seized  into  the  king's  hands 
because  of  ward  should  be  kept  without  waste;  that  the 
escheator  should  have  no  fee  of  wood,  fish,  venison,  or 
other  thing;  but  should  answer  yearly  to  the  king  for  the 
issues  and  profits;  and  if  he  did  otherwise,  and  was  attainted 
thereof,  he  was  to  be  ransomed  at  the  king's  will,  and  yield 
to  the  heir  treble  damages :  the  same  was  to  be  in  all  cases 
of  lands  seized  into  the  king's  hands  by  office  taken  before 
escheators.  The  escheator  was  to  send  the  inquest,  within 
a  month,  into  the  chancery,  and  a  writ  was  to  be  delivered 
to  him  to  certify  the  cause  of  seisin  ;  and  then  any  party 
might  be  heard  to  traverse  the  office,  and  show  his  right, 
as  directed  by  the  above  act ;  only  there  is  added  by  the 
present  statute  the  pain  of  two  years'  imprisonment  in  case 
the  escheator  acted  otherwise.  By  stat.  42  Edw.  III.,  c.  v., 
no  person  was  to  be  escheator  unless  he  had  £20  at  least 
of  lands  in  fee,  and  discharged  his  office  in  person.  There 
was  great  complaint  that  escheators,  sheriffs,  and  other 
officers  of  the  king,  seized  the  lands,  goods,  and  chattels 
of  many,  surmising  that  they  were  outlawed ;  which  was 
often  grounded  upon  a  person  having  the  same  name  with 
the  person  meant  in  the  writ,  who  was  not  sufficiently 
distinguished  by  an  addition,  or  particular  description. 
To  preveut  the  oppression  consequent  upon  such  mistakes, 

(only)  by  the  office,  then  the  party  may  traverse  ( Tear-Booh,  4  Edw.  IV., 
21).  That  is,  where  the  king  is  in  legal  possession  by  the  inquisition,  with- 
out further  suit  the  party  must  traverse  in  chancery  (as  in  case  of  commons), 
but  otherwise  in  the  suit  which  the  king  has  to  bring  upon  the  inquisition 
(  Year-Book,  14  Hen.  VII.,  22 ;  15  Hen.  VII.,  6).  Thus,  on  a  traverse  of  the 
office  in  chancery  it  was  at  common  law  sent  to  the  king's  bench  to  be  tried  ; 
but  office,  virtvie  officii,  always  went  to  the  exchequer,  and  thence  to  chancery, 
and  thence  to  king's  bench  (4  Edw.  IV.,  21;  14  Edw.  IV.,  1,  7).  There 
could  be  no  traverse  after  a  conviction  for  felony,  for  it  could  not  be  reversed 
(7  Edw.  IV.,  1,  2).  But  if  there  had  not  been  a  conviction  for  felony,  the 
finding  on  the  inquisition  gave  the  king  no  title  though  it  found  the  felony, 
for  that  could  not  be  determined  save  on  indictment  to  which  the  accused 
should  be  party  (8  Hen.  IV.,  21).  It  was  always  a  fundamental  principle 
that  no  one  was  concluded  by  a  proceeding  to  which  he  was  not  a  party. 
Hence,  in  inquisitions  by  officers  of  the  crown,  either  by  writ  out  of  chancery, 
or  merely  by  virtue  of  their  office,  as  in  many  inquisitions  by  the  sheriff, 
they  not  being  inler-partes,  but  only  to  inquire,  and  no  one  but  the  officers 
being  a  party  to  the  inquiry,  it  follows  that  no  one  is  concluded  by  the  ver- 
dict, and  any  one  interested  may  "  traverse "  or  dispute  it,  and  where  the 
title  rests  on  the  inquisition,  and  inquisition  is  traversable,  the  title  of  course 
is  traversable ;  but  where  the  title  is  already  on  record,  and  is  irreversible, 
as  in  the  case  of  a  conviction  for  felony,  then  the  verdict  is  not  traversable. 
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it  was  ordained,  by  stat.  38  Edw.  III.,  c.  ii.,  that  persons 
so  injured  should  have  a  writ  of  idemptitate  nominis,  a  writ 
that  was  in  use  before  this  act,  but  of  which  we  have  not 
yet  had  occasion  to  say  anything.  Besides  that,  the  fol- 
lowing course  of  redress  was  now  directed.  The  party 
whose  land  or  goods  were  seized  was  to  find  surety  before 
the  officer  who  had  the  warrant  of  seizure,  to  answer  for 
the  value  to  the  king ;  and  this  was  to  be  done  without 
any  fee,  on  pain  of  double  damages  to  the  party  grieved, 
and  being  heavily  punished  at  the  king's  suit.  Thus,  in 
one  instance,  was  a  very  summary  method  devised  for 
those  who  were  injured  by  these  officers. 

Several  statutes  were  made  in  this  reign  to  settle  such 
claims  of  the  clergy  as  still  remained  exposed 
ergj.  j.Q  ^e  jealousy  of  the  temporal  power,  and 
were  not  secured  by  any  parliamentary  provision.  The 
great  subject  of  discussion  between  the  spiritual  and  tem- 
poral authority  had  hitherto  been  upon  the  jurisdiction 
of  causes,  and  the  personal  exemption  of  clerks  from  the 
secular  courts.  This  dispute  had  been  so  adjusted  by  the 
statutes  of  Circumspecte  agatis,  and  of  Arikuli  cleri,  in  the 
last  two  reigns,1  that  no  further  clamor  was  kept  up  on 
that  head.  Some  points,  however,  respecting  the  property 
of  the  church,  called  for  regulation .;  others  that  had  been 
lately  occasioned  through  the  ambition  and  avarice  of  the 
pope,  created  new  apprehensions,  and  became  fresh  sub- 
jects of  discontent  in  this  and  the  next  reign.  It  was 
endeavored  to  restrain  these  new  usurpations  by  the  stat- 
utes of  provisors.  These,  and  the  other  statutes  relating 
to  the  clergy,  exhibit  the  clerical  state  in  a  new  point  o? 
view,  and  are  well  deserving  attention.  "We  shall,  there- 
fore, take  a  view  of  them  in  the  order  in  which  they  were 
made. 

The  first  statute  on  the  subject  of  ecclesiastics  and 
ecclesiastical  property,  is  stat.  1  Edw.  III.,  st.  1,  c.  x.,  by 
which  the  king  binds  himself  not  to  demand  of  bishops 
and  religious  houses  any  pensions,  prebends,  churches,  and 
corodies  for  persons,  but  in  cases  where  he  in  conscience 
might  do  it.  The  next  are  stat.  4  Edw.  III.,  c.  vi.,  and 
stat.  5  Edw.  III.,  c.  iii.,  both  confirming  the  statute  of 
Carlisle,  35  Edw.  I.,  st.  1 :2  then  follows  stat.  14  Edw.  III., 


1  Vide  vol.  ii.,  c.  x.,  and  ante,  c.  xii.  »  Vide  vol.  ii.  c.  xi. 
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st.  4,  which  was  occasioned,  as  the  act  says,  by  many  op- 
pressions and  grievances  done  in  divers  manners  by  the 
king's  servants  to  people  of  holy  church.  To  prevent 
these  in  future,  it  was  enacted,  in  the  first  place,  that  the 
king's  purveyors  should  take  nothing  within  the  fees  of 
holy  church  against  the  will  of  the  owners.1  The  other 
provisions  of  this  act  relate  to  the  temporalities  of  bishops, 
As  the  law  now  stood,  the  exception  of  plenarty,  in  a  writ 
for  recovery  of  a  presentation,  was  never  allowed  against 
the  king,  because  he  was  not  within  the  stat.  "Westm.  2, 
c.  v.,2  and  was,  besides,  protected  by  the  old  maxim,  nullum 
tempus  occurrit  regi.  It  often  followed  from  this,  that  per- 
sons were  turned  out  of  their  benefices  after  long  pos- 
session, by  reason  of  the  temporalities  of  bishops  and 
advowsons  of  infants  coming  into  the  king's  hands.  To 
remedy  this  in  future,  it  was  ordained  that  the  king,  in 
such  cases,  should  not  make  collation  or  presentment  after 
three  years  from  the  avoidance ;  nor  should  any  one,  after 
such  time,  be  bound  to  answer  to  the  king  in  a  quare 
impedit:3  and  further,  the  king  declared  that  he  would  not 
seize  into  his  hands  the  temporalities  of  bishops,  abbots, 
priors,  or  other  people  of  holy  church,  without  just  cause, 
according  to  and  by  judgment  of  law.4 

Because  the  king's  escheators  and  other  keepers  of  tem- 
poralities had  been  used  to  commit  great  waste,  it  was 
ordained,  that  such  persons  should  do  no  waste  or  destruc- 
tion ;  they  should  sell  no  underwood,  nor  hunt  or  fish 
thereon,  nor  rack  the  tenants :  and  in  order  to  put  the 
custody  of  temporalities  into  safer  hands  than  those  of  the 
king's  officers,  they  were  to  be  offered  to  the  dean  and 
chapter,  to  whom  they  were  to  be  demised  by  the  chan- 
cellor and  treasurer  at  a  reasonable  rate,  according  to  the 
remembrances  in  the  exchequer ;  so  that  escheators  should 
have  no  right  to  intermeddle  therein ;  saving,  however, 
to  the  king  all  knight's  fees,  advowsons  of  churches, 
escheats,  wards,  marriages,  reliefs,  and  services  of  the 
fees.5  The  letting  such  lands  to  the  dean  and  chapter  was 
founded  upon  the  same  policy  as  that  before  mentioned, 
of  letting  the  lands 6  to  the  next  friends  of  the  heir  ;  these 
persons  having  a  sort  of  interest  in  the  lands,  at  least  such 
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a  relation  to  them  as  was  likely  to  restrain  them  from 
committing  destruction  or  waste  thereon. 

Another  statute  was  made  for  the  better  ordering  of 
clerical  property,  entitled,  A  statute  for  the  clergy,  stat.  18 
Edw.  III.,  st.  3.  One  provision  of  this  was  to  secure  the  exe- 
cution of  the  statutes  of  mortmain  passed  in  the  time  of 
Edward  I.1  If  prelates,  says  the  act,  clerks  beneficed,  or 
religious  people,  who  have  purchased  lands  in  mortmain, 
were  impeached  thereof  before  justices,  and  they  showed 
the  king's  charter  of  license  and.  process  thereupon  made 
by  an  inquest  of  ad  quod  damnum?  or  the  king's  grace,  or 
by  fine,  they  should  be  left  in  peace,  without  any  further 
disturbance ;  and  if  it  should  not  appear  that  they  entered 
by  license,  they  should  be  received  to  make  a  convenient 
fine  for  the  same,  and  so  the  matter  should  cease.3 

The  following  provisions  relate  to  matters  of  jurisdic- 
tion. Besides  the  grant,  that  an  archbishop  should  not 
be  impeached  criminally  before  the  king's  justices,  and 
what  related  to  the  trial  of  bastardy  *  (both  which  will 
be  mentioned  in  another  place),  it  was  declared,  that  no 
prohibition  should  be  awarded  out  of  the  chancery  but 
where  the  king  had  cognizance.6  And  because  commis- 
sions had  of  late  been  given  to  justices  to  inquire  into  the 
conduct  of  ecclesiastical  judges,  whether  they  made  just  or 
excessive  process  in  causes  testamentary,  and  others  that 
notoriously  belonged  to  the  church,  upon  which  commis- 
sions many  spiritual  judges  had  been  indicted  ;  it  was  now 
enacted,  that  such  commissions  should  be  repealed,  and  no 
others  should  be  granted,  except  only  of  such  articles  as 
used  to  be  in  the  eyre. 

It  was  a  common  process  to  institute  an  inquiry  about 

scire  facia*  tithes  by  a  scire  facias  against  some  ecclesiasti- 
foruthes.  caj  person?  warning  him  to  answer  in  the 
chancery  concerning  his  tithes,  and  there  show  cause 
wherefore  the  tithes  in  question  should  not  be  restored  to 
the  demandant ;  which  scire  facias  was  as  well  for  the  king 
as  the  party.  It  was  enacted,  that  such  writs  should  no 
longer  be  brought.6 

In  the  25th  year  of  the  king  there  was  another  statute 
for  the  clergy,  better  known  by  the  title  of  Statutum  de 
clero,  25  Edw.  III.,  st.  -3.    By  the  first  chapter  of  this  act, 

1  Vide  vol.  ii.,  o.  ix.        2  Ibid.,  c.  xi.     3  Ch.  3.       *  Ch.  1,  2.       B  Ch  5 
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the  king  gave  up  all  right  to  presentations  that  belonged 
to  his  ancestors  in  right  of  any  other  person.  But  having 
made  this  renunciation  of  right  to  enforce  old  claims,  it 
was,  in  return,  thought  proper  that  the  limitation  which 
had  been  set  by  stat.  14  Edw.  III.,  st.  4,  c.  ii.,  to  his  presenta- 
tions,1 should  be  repealed ;  and  so  it  was  by  chap.  ii.  of 
this  act.  Because  the  king  sometimes  made  presentations 
upon  untrue  suggestions  of  clerks,  where  he  had  no  right, 
it  was  ordained,  that  if  at  any  time  before  judgment,  it 
should  appear  upon  examination  that  he  had  no  right,  the 
presentation  should  be  instantly  repealed,  and  the  other 
party  have  all  proper  writs  out.  of  chancery  to  reinstate 
him  in  his  rights.2  Again,  after  a  lapse  to  the  bishop,  a 
judgment  would  sometimes  be  obtained  by  the  king, 
through  the  collusion  of  the  patron,  in  order  to  defraud 
the  bishop  of  his  right  of  presentation  by  lapse  ;  and  it 
was  not  the  usage  to  admit  the  bishop  or  his  clerk  to 
defend  the  right,  and  counterplead  the  king's  title.  To 
remedy  this,  it  was  enacted,  that  where  bishops  so  pre- 
sented, and  then  the  king  presented  and  brought  his  action 
against  the  patron,  who  suffered  the  king  to  recover  with- 
out trying  the  right ;  in  such  case,  the  bishop  should  be 
received  to  counterplead  the  king's  title,  although  he 
claimed  nothing  in  the  patronage.3  Because  the  eccle- 
siastical cognizance  of  avoidance  of  livings  had  been 
lately  encroached  upon  by  the  secular  justices,  it  was  de- 
clared, that  the  said  justices  should  receive  challenges  in 
favor  of  the  clerical  jurisdiction,  when  made  by  any 
bishop.4 

That  bishops  might  not  be  brought  into  the  danger  of 
having  their  temporalities  seized  into  the  king's  hands, 
so  often  as  they  had  been,  for  contempts,  in  not  obeying 
writs  of  quare  non  admisitf  it  was  ordained,  that  the  jus- 
tices might  receive  a  reasonable  fine,  according  to  the  de- 
gree of  the  contempt,  in  lieu  of  such  forfeiture.6  The 
remaining  provisions  of  the  statute  de  clero,  concerning 
privilege  of  clergy  and  indictments,  belong  to  another 
part  of  this  work. 

We  have  seen  the  jealousy  entertained  in  the  reign  of 
Edward  I.  of  foreign  ecclesiastics,  who  were        roTiaora 
trying  all  means  of  draining  church  property      Pro™ore 

1  Vide  vol.  ii.,  o.  x.  3  Ch.  7.  6  Vide  vol.  ii.,  c.  vi. 
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out  of  the  kingdom :  this  was  checked  in  some  degree  by 
the  statute  De  asportatis  relighsorum,  made  at  Carlisle.1  At 
the  time  of  that  act,  another  method  than  that  aimed  at 
by  the  act,  of  conveying  the  riches  of  the  church  into  the 
hands  of  foreigners,  had  grown  into  practice.  The  per- 
sons acting  in  this  new  device  were  called  provisors:  but 
though  the  parliament  were  then  apprised  of  this  new 
encroachment,  no  special  regulation  was  made  to  restrain 
it,  and  it  was  left  merely  with  the  judgment  of  the  legis- 
lature against  it2 (a).    Since  that  time  this  evil  had  grown 

(a)  There  had  arisen  the  mosst  entire  opposition  between  the  views  taken 
of  presentation  to  the  cure  of  souls  —  by  the  church,  and  by  the  secular  law.  ' 
The  view  of  the  church  was,  that  although  it  was  endowed  it  was  not  the 
less  spiritual;  the  view  of  the  secular  law  was,  that  because  it  was  endowed 
it  was  temporal.  There  was  at  the  Council  of  Lyons  a  papal  constitution 
declaring  quod  collatio  benefieii  est  res  spiritual^,  and  it  was  so,  as  we  have 
seen,  by  the  Saxon  laws  (vide  ante,  c.  i.) ;  but  the  temporal  law  had  held 
otherwise  since  the  time  of  Henry  II.,  and  so  it  is  laid  down  in  the  books  of 
our  common  law  since  that  era  (Britton,  fol.  225 ;  Fleta,  lib.  ii.,  c.  xxxii. ; 
jBracton,  lib.  iv.,  fol.  247).  That  being  so,  remedies  were  provided  in  the 
courts  of  law  to  recover  or  protect  their  rights  of  presentation.  Under  the 
head  "  De  Droit  de  Boy,"  in  Britton,  there  is  this :  —  "  Et  quant  a  nos  fees 
soit  enquis  de  esglises,  cathedrales,  parochiales  et  religious,  et  de  mesons  de 
religion,  et  de  hospitals  en  eel  counte  quex  sount  de  nostre  avowson,  et  quex 
deyvent  estre  et  ne  sount  mie ;  et  par  quex  ils  ount  este  sustretz  et  coment, 
et  quex  demeynes  nous  tenons  en  nostre  meyn  en  eel  counte,  etc.  Et  ausi 
des  fees,  et  de  avowsons  de  esglises,"  etc.  (fol.  28).  The  assize  of  De  dareyn 
presentment  was  the  remedy  to  try  the  right  of  possession  of  the  advowson 
of  a  church,  which  would  lie  in  him  who  had  last  presented  to  it  (fol.  222) ; 
or,  in  other  cases,  there  was  the  writ  of  quare  impedit,  in  which  the  right 
would  be  decided  in  the  king's  court,  and  the  writ  of  prohibition  would  go 
to  the  bishop  to  prevent  him  from  interfering  to  obstruct  its  judgment  (fol. 
234).  And  thus  the  king's  courts  had  the  determination  of  such  questions 
entirely  in  their  own  power.  And  so  Bracton  had  laid  it  down  that  prohi- 
bition would  issue  even  against  a  papal  delegate,  to  prevent  him  from  inter- 
fering in  the  right  to  an  advowson  or  presentation  (lib.  v.,  fol.  400-410). 
Thus,  after  treating  of  prohibition  to  the  bishop  in  such  cases,  he  proceeds :  — 
"Si  autem  delegatam  ut  si  delegati  fuerunt  a  Domino  Papa,  tunc  sic  prohi- 
bemus  vobis,  ne  teneatis  placitum  in  curia  Christianitatis  auctoritate  litera- 
rum  Domini  Papse,  de  advocatio  ecclesise,"  etc.  (fol.  402,  lib.  v.,  c.  iii.).  And, 
of  course,  &  multo  fortiori,  such  prohibition  lay  in  cases  where  the  king's 
right  of  presentation  was  concerned.  "  Est  et  aliud  genus  prohibitionis  cum 
ipse  Bex  presentaverit  clericum  et  episoopus  vel  prior  substitutus,  veniat 
contra  presentationem  Eegis"  (fol.  414).  This  followed  necessarily  from 
the  doctrine  of  the  common  law,  that  an  advowson  or  right  of  presentation 
to  a  benefice  being  a  thing  of  temporal  value,  was  therefore  of  secular  cog- 
nizance. But  by  the  law  or  custom  of  the  church  the  pope  had  power  of 
presentation  by  way  of  provision,  in  certain  cases,  and  this  often  interfered 
with  the  right  of  presentation,  either  of  the  king  or  of  a  private  patron  and 

1  Vide  vol.  ii.,  452,  547. 

2  For  the  description  of  provisors,  vide  post,  the  preamble  to  the  stat  of 
provisors. 
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to  such  a  height,  and  so  exasperated  were  the  nation,  that 
in  the  first  year  of  this  king's  reign  there  was  a  petition 
from  the  commons,  praying  that  no  alien  provisor,  nor  any 
procurator  for  him,  should  come  into  the  land,  or  go  out 
of  the  realm  or  the  king's  power,  in  order  to  prosecute 

excited  great  discontent,  especially  when  the  papal  presentees  were  foreigners, 
as  frequently  happened.  The  contemporary  chronicles  showed  that  this  had 
caused  a  vast  degree  of  excitement  in  the  previous  reigns  on  the  part  of  pri- 
vate patrons,  whose  patronage  was  thus  interfered  with ;  and  there  were  con- 
stant struggles  between  the  crown  and  the  see  of  Rome  as  regards  the  ap- 
pointments to  the  episcopate.  Now,  it  might  naturally  occur  to  any  one 
that  if,  indeed,  these  "provisions"  by  the  see  of  Borne  were  really  contrary 
to  law,  they  would  be  entirely  ineffective,  and  the  patrons  would  have  an 
easy  remedy  by  assize  of  last  presentment,  or  by  quare  impedit,  and  the  courts 
could  summarily  interpose  by  writ  of  prohibition.  And  therefore  these  papal 
provisions  would  practically  be  no  interference  with  the  right  of  presenta- 
tion, and  would  simply  be  disregarded  as  idle  and  illegal  pretensions.  And 
certainly  there  could  not  possibly  be  any  necessity  for  any  new  legislation 
against  them.  The  difficulty,  however,  in  that  view  in  theory  would  be, 
that  the  Boman  Catholic  church  was  not  only  recognized,  but  established 
by  the  law  of  the  land,  and  that  those  papal  provisions  were  in  accordance 
with  the  law  or  custom  of  that  church.  And,  practically,  it  is  plain  that  the 
law  of  the  land  did  not  regard  these  provisions  as  illegal  and  invalid,  or  the 
courts  would  simply  disregard  them  and  set  them  at  naught,  and  there 
would  have  been  no  necessity  for  legislation  on  the  subject  at  all.  And  it 
is  remarkable  that  although  Bracton  is  very  copious  upon  the  subject  of 
prohibition  in  ecclesiastical  cases,  there  is  no  instance  given  of  a  prohibition 
in  the  case  of  a  papal  provision.  The  conclusion  is,  that  the  papal  provi- 
sions were  legal ;  and  that  for  that  reason  there  was  a  necessity  for  legisla- 
tion to  protect  the  rights  of  patrons.  The  very  name  and  terms  of  the  pro- 
ceedings under  the  statutes  showed  that  the  papal  provisions  could  be  no 
offence  against  the  temporal  law.  Thus  an  attachment  upon  a  prohibition 
was  brought  by  the  king  and  incumbent,  for  that  the  king  had  presented  him 
to  a  benefice,  and  that  the  defendant  brought  bulls  of  Borne  in  disturbance 
of  it  (en  disturbance  de  ceo) ;  but  if  the  only  "disturbance"  was  in  bringing 
a  bull  which  had  no  legal  effect,  it  is  difficult  to  see  how  it  could  be  in  a 
legal  sense  a  "  disturbance."  If,  indeed,  it  was  endeavored  to  enforce  the 
papal  bull  by  excommunication  and  citation  into  the  ecclesiastical  court,  it 
might  be  otherwise ;  but  then,  assuming  the  papal  provisions  to  have  been 
illegal,  this  "disturbance"  would  have  been  equally  illegal  at  common  law; 
but  no  cases  of  prosecutions  for  them  can  be  found  before  the  statutes.  Even 
after  all  the  statutes  of  provisors  there  were  not  wanting  authorities  to  show 
that  papal  provisions,  apart  from  the  terms  of  the  statutes,  were  legal.  Thus , 
in  a  case  in  the  reign  of  Henry  IV.,  it  was  held  that  the  presentee  of  the 
king  should  not  oust  the  other  without  suit,  and  that  he  had  a  provision  of 
the  pope,  and  pardon  and  license  of  the  king  to  put  it  in  use,  and  had  pos- 
session until  it  was  ousted  by  the  defendant,  and  he  said  that  he  had  posses- 
sion by  the  presentment  of  the  king  before  the  plaintiff  had  possession  by 
the  provision,  and  that  was  held  to  be  a  good  issue,  for  (says  Brooke,  in 
abridging  the  case)  "  to  this  day,  if  a  benefice  is  void,  and  the  pope  shall 
make  provision  before  the  patron  has  presented,  the  provisee  shall  have  it," 
although  the  king  was  patron  ( Year-Book,  8  Hen.  IV.,  21) ;  and  though  he 
adds  that  "it  was  permitted  for  a  long  time  by  usurpation,  until  the  time  of 
Henry  VIII.,"  there  was  no  usurpation  allowed  to  the  papacy  in  that  age. 
10*  H 
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any  provision,  under  pain  of  life  and  member;  but  the 
further  consideration  of  this  matter  was  adjourned  till 
the  king  shoald  come  of  age1  (a).     We  find  nothing  done 

(a)  To  enable  the  reader  to  understand  this  subject,  it  may  be  well  to  cite 
some  cases  from  the  Year-Books  in  the  reign  previous  to  the  statutes  of  pro- 
visors,  in  order  to  see  the  grounds  on  which  they  were  supposed  to  rest. 
These  cases  show  that  the  crown  or  the  lay  patrons  could  claim  nothing  but 
patronage,  and  in  virtue  of  endowment.  In  the  seventh  year  of  the  reign, 
in  guare  impedit  it  was  pleaded  that  William  the  Conqueror  had  granted  the 
church  to  be  annexed  to  a  prebend,  and  so  "  appropriate."  Herle,  J.,  said, 
"  How  show  you  the  appropriation  ?  "  Parnell  (counsel)  said,  "  At  that  time 
the  law  was,  that  the  king  could  give  a  church  to  hold  to  the  grantor's  own 
use."  Herle  J.,  "  If  the  law  was  so  then,  I  know  it  is  not  so  now."  Parnell 
urged,  "  The  charter  gives  the  church,  and  does  not  say  advowson."  But 
Herle  J.,  answered,  "  That  when  a  man  would  grant  the  advowson  he  would 
use  the  word 'church;'"  and  added,  "The  king  has  granted  —  as  far  as  in 
him  lay — that  you  should  have  the  church  to  your  own  use;  but  it  does  not 
follow  that  you  do  so  hold."  And  another  of  the  judges  said,  "The  king  by 
his  grant  could  not  appropriate  the  church."  Parnell  urged,  "In  ancient 
times,  before  a  new  constitution  of  the  pope,  the  patron  of  a  church  could 
grant  tithes  in  his  parish  to  another  parish ; "  but  the  court  did  not  alter  its 
view  ( Year-Book,  7  Edim.  III.,  3-8).  And  the  case  appears  to  show  that  the 
king  and  other  lay  patrons  had  only  right  of  presentation,  and  by  virtue  of 
endowment,  and  had  not  an  absolute  right  even  over  the  endowment ;  and 
further,  that  the  papal  authority  was  recognized  by  the  law,  and  in  the  king's 
courts,  upon  this  very  subject,  and  even  as  to  the  temporalities,  to  prevent 
their  alienation.  Other  cases  lead  to  the  same  conclusion,  and  the  general 
principle,  it  will  be  observed,  applied  equally,  as  regarded  the  crown,  to 
bishoprics  as  to  other  benefices  of  which  the  crown  might  be  patron.  In 
the  tenth  year  of  this  reign  there  was  a  case  of  the  Bishop  of  Norwich  —  re- 
lating to  the  right  of  patronage  belonging  to  a  bishopric ;  it  was  said  that 
the  bishopric  was  a  thing  spiritual,  which  could  not  come  to  the  king,  though 
the  temporalities  of  the  see  might,  and  that  the  king  could  not  as  pope  give 
the  bishopric,  including  the  spiritualities ;  and  one  of  the  judges  said,  "  The 
spirituality  without  the  temporality  can  be  a  bishopric ;  but  if  the  tempo- 
rality be  joined  to  the  spirituality,  the  pope  cannot  give  the  temporalities, 
except  at  the  will  of  the  king.  The  temporalities,  however,  may  remain 
in  the  hands  of  the  king,  and  yet  a  bishop  can  be  created"  ( Year-Book,  10 
JEdw.  III.).  And  Lord  Coke  cites  this  case  to  show  that  though  the  posses- 
sions of  a  see  are  taken  away,  it  may  remain  a  bishopric.  The  distinction 
drawn  is  clearly  denned  between  the  spirituality  over  which  the  pope  had 
power,  and  the  temporality  over  which,  and  over  which  alone,  the  king  or 
lay  patron  had  power,  and  only  power  of  presentation.  So  in  the  seven- 
teenth year  of  the  reign,  in  a  case  relating  to  the  deanery  of  York,  claimed 
by  the  king  against  the  archbishop,  it  was  said  by  one  of  the  judges  that  the 
king  was  sovereign  patron  of  the  bishopric,  and  in  ancient  times  the  king 
gave  the  bishopric;  and  though  now  he  gives  leave  to  the  chapter  to  elect, 
yet  the  patronage  remains  in  him,  and  as  he  finds  the  thing  vacant  the 
presentment  is  for  him,  and  that  the  archbishop  had  the  right  of  examina- 
tion, etc.  (Year-Book,  17  Edw.  III.).  These  cases,  and  several  similar,  were 
before  the  statute  now  in  question,  and  their  result  appears  to  be  this,  that 
the  law  recognized  the  right  of  the  pope  to  confer  the  spirituality,  that  is, 
the  spiritual  office ;  but  of  the  king  or  the  lay  patron  to  confer  the  tempo- 

1  Pari.  Eot.,  1  Edw.  III.,  26. 
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on  this  subject  by  the  legislature  till  the  25th  year  of  the 
king,  when  complaint  was  again  made  of  those  "who 
purchase  in  the  court  of  Rome  provisions  to  have  abbeys 
and  priories  in  England,  in  destruction  of  the  realm  and 
of  holy  religion."  To  remedy  this  it  was  then  enacted, 
by  a  chapter  at  the  latter  end  of  the  statute  of  purveyors, 
stat.  25  Edw.  III.,  st.  5,  c.  xxii,  that  whoever  purchased 
such  provisions  of  abbeys  or  priories,  both  himself,  his 
executors,  and  procurators,  who  sued  and  put  in  execution 
such  provisions,  should  be  out  of  the  king's  protection, 
and  be  treated  as  the  king's  enemies;  and  all  persons  who 
did  any  wrong  to  the  persons  or  property  of  such  pro- 
visors,  were  to  be  liable  to  no  action  for  the  same. 

In  this  manner  did  the  parliament  begin  with  these 
ecclesiastical  offenders :  but  it  did  not  stop  here ;  for  in 
the  same  year  a  special  act  was  made,  entitled,  A  statute 
of  provisors  of  benefices,  25  Edward  III.,  st.  6,  and  again,  in 
the  very  next  parliament,  there  was  another  statute  of 
provisors  (a),  27  Edward  III.,  st.  1.     These  two  are  the 

ralities.  And  the  precedents  were  according  to  this  view  of  the  law,  and  the 
popes  had  heen  in  the  habit  of  appointing  to  bishoprics,  with  a  request  to 
the  crown  to  confer  the  temporalities,  and  to  present  to  other  benefices,  by 
provision,  as  it  was  called ;  and  instances  as  to  bishoprics  will  be  found  in 
Wharton's  Anglia  Sacra,  and  as  to  other  benefices,  the  king  himself  had  re- 
cognized the  practice,  and  had  obtained  papal  presentations  for  their  own 
chaplains  (Rym,  Feed.,  ii.  551,  fol.  82).  At  the  same  time  there  was  a  dis- 
position to  press  the  claim  of  the  crown,  by  virtue  of  the  temporalities,  to 
confer  the  bishoprics ;  and  of  the  lay  patrons  in  like  manner  to  confer  the 
benefice.  And  it  was  now  sought  to  uphold  this  claim  of  the  crown  and  lay 
patrons  by  means  of  legislation,  which,  however,  it  will  be  seen,  clearly  im- 
plied that  it  was  an  alteration  of  the  law.  In  1343,  however,  attempts  were 
made  to  prevent  the  exercise  of  this  right,  which,  it  was  plainly  implied, 
was  legal,  as  otherwise  it  could  have  been  resisted  in  the  king's  courts.  An 
act  was  passed  forbidding,  under  the  pain  of  forfeiture,  any  person  to  bring 
into  the  realm,  or  receive,  or  execute  any  provisions  or  reservations  which 
should  be  contrary  to  the  rights  of  the  king  or  his  subjects  (i.  e.,  their  rights 
of  patronage  or  presentation),  and  ordering  that  such  documents  might  be 
seized,  and  that  provisors  or  others  who,  in  consequence  of  them,  should  in- 
stitute actions  against  the  patrons  of  benefices  or  their  presentees,  should  be 
brought  before  the  king  to  receive  judgment  (Eot.  Pari.,  ii.  144).  This  act, 
it  will  be  observed,  implies  most  plainly  that  these  papal  provisions  were 
legal,  or  otherwise  they  would  have  been  held  null  and  void  in  the  king's 
courts  upon  writs  of  quare  impedit,  and  hence  the  necessity  for  these  enact- 
ments. 

(a)  These  statutes  were  of  great  importance  with  reference  to  the  control 
of  the  crown  over  the  elections  of  bishops  and  deans.  The  charter  of  King 
John  granted  to  the  church  freedom  of  election,  not  de  novo,  or  as  a  conces- 
sion of  a  new  right,  but  as  a  confirmation  of  an  ancient  right.  The  precise 
terms  are  as  follows :  "  Ut  de  csetero  in  universis  et  singulis  ecclesiis  et  mon- 
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statutes  of  provisors  mostly  referred  to  on  this  subject, 
and  prescribe  the  whole  method  of  proceeding  against 
such  offenders,  and  others  of  the  like  sort. 

asteriis,  cathedralibus,  et  conventualibus,  totius  regni  nostri  Angliee,  liberse 
sint  imperpetuum  electiones  quorumcunque  praelatorum  majorura  et  minorum 
salvsi  nobis  et  haeredibus  nostris  custodia  ecclesiarum,  et  monasteriorum  va- 
cantum,  quae  ad  nos  pertinent.  Promittimua  etiani  quod  non  impediemua 
nee  impediri  permittemus  vel  faciemus  per  nostros,  nee  procurabimus,  quin 
in  singulis,  et  universis  ecclesiis,  et  monasteriis  memoratis,  postquam  voca- 
verunt  prselaturae,  quemcunque  voluerint  libere  sibi  praeficiant  electores  pas- 
torem  petita  tamen  prius  a  nobis  et  haeredibus  nostris  licentia  eligendi,  quam 
non  negabimus  nee  differemus ;  et  si  forte  (quod  obsit)  denegaremus  vel  dif- 
feremus,  procedant  nihilominus  electores  ad  electionem ,  canonicam  faciendam, 
et  similiter  post  celebratam  electionem  noster  requiratur  assensus,  quam  non 
denegabimus,  nisi  aliquid  rationabile  proposuerimus,  et  legitime  probaveri- 
mus,  propter,  quod  non  debeamus  consentire."  It  was  afterwards  said  that, 
prior  to  the  charter,  the  bishoprics  were  mere  donatives  of  the  crown,  which, 
however,  is  directly  opposed  to  the  language  of  the  previous  charters.  No 
doubt  the  statutes  of  provisors  of  benefices  and  the  statutes  of  praemunire, 
went  a  long  way  towards  establishing  the  pretensions  set  up  by  the  crown  in 
the  time  of  Henry  II.,  and  contained  the  whole  principle  of  the  royal  su- 
premacy. With  regard  to  the  deaneries,  they  were  all  (except  the  last,  that 
of  Exeter)  founded  prior  to  the  Great  Charter,  which  granted  to  chapters 
that  they  should  have  the  election.  "  Quorumcunque  praelatorum  majorum 
et  minorum;"  and  the  charter  to  Exeter,  in  accordance  with  the  Great 
Charter,  granted  "Ut  in  ExonienBi  ecclesia  temporibus  nostris  et  in  per- 
petuum  canonice  a  capitulo  unus  de  canonicis  eligatur  decanus  et  solemp- 
niter  instituatur ; "  and  this  was  stated  to  have  been  "  ad  imitationem  aliarum 
cathedralium,  ecclesiarum  ordinatarum."  The  statutes  of  provisors  (25  Ed- 
ward III.,  s.  3)  and  of  prcemunire  (Edward  III.  and  Eich.  II.)  went  a  long  way 
towards  establishing  the  claims  set  up  by  the  crown  to  the  absolute  appoint- 
ment of  bishops  and  of  deans,  although  the  statute  25  Edward  III.,  st.  6,  in 
theory  and  in  terms,  directed  that  the  election  of  archbishops,  bishops,  and 
all  other  dignities,  etc.  shall  hold  from  henceforth,  in  the  same  manner  as 
they  were  granted  by  the  king's  progenitors  and  the  ancestors  of  other  lords, 
founders  of  the  said  dignities;  but  the  subsequent  statutes  of  prcemunire  still 
secured  to  the  sovereign  all  the  real  practical  power  of  excluding  the  inter- 
position of  the  Bee  of  Borne  in  protection  of  freedom  of  election.  In  the 
reign  of  Edward  HI.  a  case  occurred  as  to  the  right  of  the  crown  to  control 
the  elections  of  deans.  It  was  a  case  of  quare  impedit  by  the  crown  with  re- 
gard to  the  deanery  of  York ;  and  the  dean  pleaded  the  right  of  the  chapter 
to  elect  to  the  deanery,  freely  and  without  the  leave  or  license  of  the  crown 
(17  Edw.  III.,  c.  xl.,  fol.  17).  The  case  is  cited,  with  others  in  the  abridg- 
ments, as  proving  that  quare  impedit  lies  of  a  deanery  by  the  king,  although 
it  be  elective  by  others ;  and  cases  are  collected,  whence  it  appears  that  the 
remedy  was  given  to  the  person  who  had  the  nomination,  although  he  had 
not  the  presentment  (18  Edw.  III.,  f.  15;  Bro.  Abr.,  Quare  impedit;  Fitz.,  Nat. 
Brev.,  Quare  impedit;  32).  On  the  whole,  the  practical  effect  of  these  stat- 
utes was  to  give  the  crown  the  control  over  the  elections  of  bishops  and  deans 
whenever  it  chose  to  assert  the  power.  Lord  Coke  professed  to  consider  that 
the  right  of  the  crown  with  respect  to  the  ancient  deaneries,  was  the  same  as 
with  respect  to  the  bishoprics:  and  he  stated  that  in  the  old  deaneries,  the 
election  was  by  the  chapter,  under  a  conge  cVUire  from  the  crown ;  and  Mr. 
Hargreaves  follows  that  view  in  his  note  to  the  passage  (Co.  Litt.  95). 
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The  first  of  these  statutes  opens  with  a  long  preamble 
setting  forth  the  grounds  upon  which  such  restrictions 

He  appears  to  have  supposed  that  the  right  of  free  election  of  prelates  was 
conferred  or  created,  for  the  first  time,  by  the  charter  of  John,  and  that  the 
passage  in  the  charter,  "prcelatorum  miiuyrwm,"  referred  to  the  deans ;  but 
in  both  these  views  he  appears  to  have  been  in  error,  for  beyond  a 
doubt,  as  is  shown  by  the  Leges  Henrici  Primi  and  the  earlier  char- 
ters, wherein  it  plainly  appears,  that  free  election  was  the  ancient 
right  of  the  church,  which  had  been  infringed  upon  by  the  Norman 
sovereigns,  and  was  restored  and  confirmed  to  it  by  the  Great  Charter ;  and 
moreover,  the  term  "  minor  prelates,"  would  appear  to  have  referred  rather 
to  abbots  than  deans— i.  e.,  to  abbots  not  mitred.  At  all  events,  there  can 
be  no  doubt  that,  throughout  this  and  the  following  reigns,  elections  to  bish- 
oprics and  deaneries  went  on  as  ordinarily,  in  canonical  form,  and  that  ques- 
tions which  arose  thereon  were  referred  to  Eome,  by  way  of  appeal.  On 
election  of  a  bishop  by  the  archbishop,  confirmation  was  required ;  and  if  it 
was  refused  for  any  cause,  the  validity  of  that  cause  was  referred  to  the 
pope,  just  as,  on  rejection  of  a  priest  presented  to  a  bishop,  the  matter  went 
to  the  archbishop  and  the  pope  by  appeal.  In  such  cases,  it  is  obvious,  the 
matter  was  purely  spiritual  in  its  nature ;  and  before  these  statutes  and  after- 
wards, they  equally  went  to  Eome  by  appeal.  Numerous  instances  will  be 
found  in  Wharton's  Anglia  Sacra.  As  the  statutes  were  directed  only  against 
matters  not  spiritual,  not  properly  referrable  to  Eome  by  appeal,  there  was 
nothing  in  them  to  interfere  with  such  appeals  as  related  to  matters  purely 
spiritual.  That  appeal  lay  to  Eome  on  matters  spiritual  is  shown  by  these 
very  statutes  themselves,  which  purported  to  restrain  appeals  upon  matters 
not  purely  spiritual,  but  rather  ecclesiastical,  and  relating  to  matters  mixed 
with  temporalities,  or  on  which  the  canon  law  contravened  statute  or 
common  law  —  as,  for  instance,  with  reference  to  marriage  and  legitimacy; 
as  to  which,  under  the  canon  law,  marriage  legitimated  the  issue  already 
born,  whereas,  by  the  statute  of  Merton,  the  contrary  was  declared  to  be 
law ;  and  hence,  in  the  reign  of  Henry  III.,  the  king  prohibited  an  appeal 
to  Eome  in  a  case  where  the  archbishop  had  been  required  to  certify  the 
legitimacy  of  the  plaintiff  in  an  assize  of  mort  d'ancestor  (Hot.  Chan.,  p. 
629 ;  8  Henry  III.).  The  reason  was,  that  the  legitimacy  might  depend  on 
the  effect  of  marriage ;  and  on  that  ground  the  canon  law  and  the  common 
law  were  at  variance ;  and  the  title  to  land  depended  upon  legal  legitimacy. 
So  the  scope  of  the  statutes  was  to  prohibit  and  prevent  appeals  to  Eome 
upon  matters  which  involved  temporal  rights,  as  presentations  to  benefices, 
or  the  like  —  the  law  regarding  advowsons  as  temporal  property;  but  when 
the  matter  was  in  its  nature  purely  spiritual,  and  was  not  mixed,  as  the  law 
said,  with  temporality,  there  can  be  no  doubt  that  appeals  to  Eome  were 
recognized  and  allowed.  The  statutes  to  restrain  them  showed  this ;  for,  if 
such  appeals  were  not  allowed  by  law,  then  the  courts  would  simply  ignore 
them,  and  they  would  be  idle  nullities.  It  was  because  they  were  legal,  and 
therefore  the  courts  would  recognize  them,  unless  prevented  by  statute,  that 
statutes  were  passed  to  prevent  them.  Prior  to  this  reign,  however,  there 
were  no  statutes  to  prevent  appeals  upon  matters  purely  spiritual.  And  as 
the  ecclesiastical  courts  in  this  country  were  restrained  whenever  their  juris- 
diction would  clash  with  that  of  the  courts  of  law,  it  followed  that  appeals 
to  Eome  might,  as  a  general  rule;  be  safely  allowed  in  cases  from  the  eccle- 
siastical courts  of  this  country  ( year-Booh,  20  Henry  VI,  25).  Thus  the 
law  stood  after  these  statutes.  Thus,  where  a  signifieavit  issued  out  of  chan- 
cery to  enforce  the  sentence  of  an  inferior  ecclesiastical  court,  an  appeal  to 
Eome,  duly  certified  by  the  king  in  chancery,  entitled  the  party  to  a  super' 
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were  to  be  justified,  and  the  present  necessity  there  was 
for  making  them.  This  preamble,  together  with  the  en- 
acting part  of  the  statute,  gives  a  perfect  idea  what  pro- 
vision and  provisors  were ;  for  which  reason  we  shall  state 
the  substance  of  it,  preferring  this  to  any  other  account 
of  these  two  words  that  might  be  extracted  from  writers 
of  a  later  date,  however  learned  or  accurate ;  this  being 
the  method  that  has  been  adhered  to  through  the  whole 
of  this  History,  to  pursue  the  language  of  our  statutes 
and  law-books  as  the  best  guides  in  matters  wholly  of  a 
legal  nature,  without  recurring  to  the  aid  of  modern 
writers,  except  on  some  very  few  and  very  particular  oc- 
casions. 

The  preamble  recites,  that  it  had  been  shown  to  the 
parliament  of  Carlisle,  35  Edw.  I.,  that  the  Church  of 
England  was  founded  by  the  kings  and  nobles  of  the 
realm,  for  their  instruction  and  that  of  the  people,  and 
also  for  keeping  up  hospitality,  and  alms,  and  other  works 
of  charity  in  places  where  churches  were  founded;  for 
which  purposes,  3ees  and  rents  to  a  great  amount  had 
been  appropriated  by  the  said  founders  to  the  prelates 
and  other  beneficed  persons,  from  which  resulted  that 
right  of  collation  and  presentation  claimed  by  the  king 
and  his  nobles ;  and  that  the  higher  orders  of  such  clergy 
constituted  a  considerable  part  of  the  king's  great  council, 
to  advise  him  in  national  affairs.  This  being  the  nature 
and  condition  of  the  national  church  establishment,  it 
was  considered  as  a  great  grievance  that  the  bishop  of 
Rome,  accroaching  to  himself  the  seigniories  of  such  pos- 
sessions and  benefices,  did  grant  the  same  benefices  to 
aliens,  who  never  dwelt  in  England ;  to  cardinal,  who, 
by  the  rule  of  their  order,  never  could  dwell  here ;  and 
to  others,  as  well  aliens  as  denizens,  as  if  he  was  patron, 
and  had  the  advowson  of  such  dignities  and  benefices, 

sedeas  ( Year-Book,  20  Henry  VI,  25).  So  stood  the  law  long  after  these 
statutes,  only  that  appeals  to  Borne  as  to  episcopal  elections,  or  from  the 
ecclesiastical  courts,  were  allowed.  But  the  effect  of  these  statutes  was  prac- 
tically to  give  the  courts  of  law  power  to  determine  what  should  be  deemed 
spiritual  and  what  should  not ;  and  there  was  a  growing  tendency  to  restrict 
the  right  of  appeal ;  and  thus  in  a  subsequent  reign  it  was  laid  down  that 
the  scope  of  the  statutes  of  praemunire  was  to  prevent  appeals  to  Borne,  even 
in  matters  spiritual  (Year-Book,  9  Edward  VI,  3);  and  it  will  be  seen  that, 
in  a  still  later  reign,  such  a  construction  was  placed  upon  these  statutes  as 
made  them  the  engines  for  effecting  an  entire  separation  from  Borne. 
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contrary  to  the  known  law  of  the  kingdom ;  so  that,  in  a 
short  time,  if  the  bishop  of  Eome  went  on  in  that  man- 
ner, there  would  scarcely  be  a  benefice  in  the  realm  that 
would  not  be  in  the  hands  of  aliens  or  denizens  by  virtue 
of  such  provisions,  without  the  concurrence,  and  against 
the  will,  of  the  founders  and  patrons  of  the  advowsons,  to 
the  entire  destruction  of  all  the  purposes  for  which  such 
ecclesiastical  establishments  were  made.  It  was  therefore 
at  that  time  adjudged,  in  full  parliament,  that  such  op- 
pressions should  not  be  suffered.  The  preamble  of  the 
statute  goes  on  and  recites,  that  in  the  present  parliament, 
25  Edw.  III.,  a  further  complaint  was  made  on  the  sub- 
ject, namely,  that  the  above-mentioned  mischiefs  daily 
increased  more  than  ever,  and  that  now  of  late  the  bishop 
of  Rome  (a),  by  procurement  of  clerks  and  otherwise,  had. 
reserved,  and  did  daily  reserve,  to  his  collation,  generally 
and  specially,  as  well  archbishoprics,  bishoprics,  abbeys, 
and  priories,  as  all  other  dignities  and  other  benefices  of 
England,  which  were  of  the  advowson  of  people  of  holy 
church,  and  give  the  same  as  well  to  aliens  as  to  denizens, 
and  took  of  all  such  benefices  the  first-fruits,  and  many 
other  profits,  so  that  great  part  of  the  wealth  of  the 
country  was  expended  in  the  purchase  of  such  livings ; 
and  many  clerks  who  had  been  presented  by  their  lawful 
patrons,  and  had  holden  their  benefices  for  a  long  time 
peaceably,  were  put  out.  To  remedy  all  these  mischiefs, 
and  in  pursuance  of  the  opinion  of  the  parliament  in  the 
35th  year  of  Edward  I.,  it  was  now  enacted  as  follows : 

In  the  first  place,  it  was  enacted,  that  all  elections  to 
church  preferments  that  were  elective  should  be  free,  as 
in  times  past,  and  that  all  persons  collated  and  presented 
should  enjoy  the  same  freely,  in  the  manner  in  which  they 
were  infeoffed  by  their  donors ;  secondly,  in  case  any  reser- 
vation, collation,  or  provision  was  made  by  the  see  of  Rome, 
of  any  church  benefice,  in  disturbance  of  such  free  elec- 
tion, collation,  or  presentation,  then,  for  that  time,  the 
king  was  to  have  the  collation  to  such  archbishoprics  and 
other  dignities  as  were  elective,  and  of  his  advowson,  in 

(o)  The  words  are,  "  nostre  sanct  pere  le  Pape,''  which  Coke,  whom  our 
author  follows,  translates,  "the  bishop  of  Rome."  The  language  of  the 
courts  of  law,  however,  at  the  time  was  that  of  the  statute,  "our  holy  father 
the  Pope  "  ( Tear-Book,  10  Edw.  HI.).  And  no  doubt  he  was  the  head  of  the 
English  church. 
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the  same  manner  as  his  progenitors  enjoyed  it  before  free 
elections  were  granted  (a),  under  certain  forms  and  condi- 

(o)  It  will  be  observed  that  this  act  is  founded  upon  the  assumption  which, 
it  has  been  seen,  had  been  set  up  in  the  courts  of  law  on  the  part  of  the 
crown,  that  originally  the  crown  had  the  absolute  right  of  appointment  by 
virtue  of  the  right  of  patronage  arising  from  endowment,  and  not  the  mere 
right  of  presentation,  and  that  it  was  a  concession  to  allow  of  canonical  elec- 
tion, a  supposition  opposed  to  all  the  charters,  which  uniformly  admitted 
that  to  be  the  ancient  right  of  the  church.  However,  upon  that  assumption 
the  statute  is  framed,  and,  by  analogy,  the  same  assumption  appears  to  be 
applied  in  the  case  of  all  other  benefices ;  and,  indeed,  the  papal  provisions 
were  mostly  complained  of  in  the  inferior  benefices,  which,  of  course,  were 
far  more  numerous,  and  in  which  they  far  more  frequently  interfered  with 
rights  of  lay  patronage.  To  prevent  them  was  the  object  of  this  statute,  the 
enactments  of  which,  it  will  be  observed,  plainly  imply  that  they  were  legal, 
and  that  the  statute  made  an  alteration  in  the  law — for  otherwise,  the  papal 
provisions  would  be  simply  set  at  nought  in  the  king's  courts  as  null  and 
void,  whereas,  on  the  contrary,  they  were  still  treated  as  valid  after  the  statute 
as  before.  And  upon  carefully  inspecting  the  terms  of  the  statute,  it  will  be 
Been  that  they  plainly  imply  the  legality  of  the  provisions,  for  they  merely 
provide  that,  if  they  are  made,  the  king  shall  have  the  collation,  and  the 
provisors  be  punished ;  the  first  of  which  merely  gives  the  crown  a  power, 
at  its  option,  by  virtue  of  the  statutory  enactment,  of  disregarding  the  pro- 
visor  ;  and  the  other,  merely  by  virtue  of  a  statutory  enactment,  renders  the 
provisors  liable  to  penalties,  both  enactments  implying  that,  but  for  the 
statute,  the  provisions  would  take  effect,  and  the  subsequent  cases  in  the 
courts  show  this  clearly.  Many  years  afterwards,  and  after  further  statutes 
against  provisors,  quare  impedit  was  brought  by  the  king  against  the  Bishop 
of  Salisbury  for  a  prebend,  and  the  bishop  actually  pleaded  a  papal  provi- 
sion or  reservation.  " '  We  say  that,  after  the  death  of  our  predecessor,  our 
holy  father  the  pope  reserved  to  himself  the  bishopric,  and  gave  it  to  us ;  and 
afterwards,  before  we  were  consecrated,  the  king,  reciting  by  his  patent  that 
the  pope  had  presented  us  to  the  bishopric,  granted  to  us  the  temporalities.' 
And  the  counsel  for  the  crown  do  not  dispute,  but  adopt  this,  and  say,  '  You 
confess  that  the  pope  had  presented  you  to  the  bishopric,  by  which  your  other 
benefices  were  avoided.'  Upon  which  one  of  the  judges  said,  '  If  one  be 
elected  bishop,  his  benefices  are  not  void  until  he  is  consecrated,  and  if  the 
king  grant  him  the  temporalities  afterwards,  the  king  shall  not  have  the  pre- 
sentment.' The  counsel  for  the  crown  reply,  '  True ;  but  then,  after  he  is 
elected,  he  has  to  be  confirmed  by  the  pope,  and  the  pope  might  refuse  him.' 
To  which  the  judge  answers,  'When  the  pope  has  given  the  benefice  to  a 
bishop,  he  has  time  to  accept  or  not ;  when  he  is  consecrated,  he  cannot  re- 
fuse.' And  another  judge  says,  'When  he  is  confirmed  by  the  pope,  and  his 
temporalities  are  delivered  to  him  by  the  king,  he  has  all  that  a  bishop  should 
have,  for  he  has  both  spiritualities  and  temporalities,  and  then  his  benefices 
are  avoided ' "  ( Year-Book,  41  Edw.  III.).  Now,  here  the  remarkable  thing 
is,  that  the  court  and  the  king's  counsel  assumed  the  papal  reservation  tp 
have  been  legal  and  valid.  _  So  in  another  case  soon  after,  in  quare  impedit, 
it  was  pleaded,  before  the  bishop  was  consecrated,  the  king  granted  to  him 
the  temporalities,  etc.  To  which  it  was  replied,  that  he  was  bishop  of  the 
pope's  provision  (pur  la  purveyance  del  pope)  long  before,  etc.  ( Year-Book,  44 
Edw.  III.).  So,  again,  it  seemed  to  be  admitted  that  the  statute  only  applied 
to  benefices  in  lay  patronage.  For  in  a  case  upon  the  statute  of  provisors, 
the  case  was,  that  the  dean  and  chapter  of  St.  Paul's  had  leased  a  manor 
with  a  vicarage  (*'.  e.,  the  advowson),  so  that  it  was  said  the  vicarage  became 
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tions ;  such  as,  to  demand  of  the  king  a  ccmgk  d'Mire,  and 
after  the  election  to  have  the  king's  assent,  which,  says 
the  act,  ought  to  be  the  form  observed  now ;  and  if  it  was 
deviated  from,  and  the  conditions  not  kept,  it  was  but 
reasonable,  continues  the  act,  that  the  thing  should  return 
to  its  first  nature.  In  like  manner,  if  it  was  of  any  house 
of  religion  of  the  king's  advowson,  the  king  was  to  have 
the  collation  for  that  time ;  and  so  also  of  any  church, 
prebend,  or  benefice,  of  the  advowson  of  any  person  of 
holy  church.  But  if  such  houses  of  religion  or  church 
benefices  belonged  to  the  advowson  of  any  lord,  or  other 
person,  then  the  collation,  in  the  above  cases,  was  to  fall 
to  him  ;  and  if  such  patrons  did  not  present  within  half 
a  year  after  the  avoidance,  nor  the  bishop  by  lapse  within 
a  month  after  such  half-year,  then  the  presentation  was  to 
belong  .to  the  king. 

It  was  enacted,  if  the  persons  presented  by  the  king  or 
any  of , the  before-mentioned  patrons  were  disturbed  by 
such  provisors,  that  such  provisors,  their  procurators,  ex- 
severed  from  the  cathedral  church  and  of  lay  patronage,  and  that  the  de- 
fendant had  sued  in  the  court  of  Rome  a  provision.  The  defendant's  counsel 
set  up,  that  it  was  a  thing  spiritual ;  and  the  counsel  for  the  crown  argued 
that  the  vicarage  was  made  lay  patronage  by  reason  of  the  lease  and  the 
severance  of  the  spirituality,  etc.  ( Tear-Book,  44  Edw.  III.).  So,  in  a  sub- 
sequent reign,  even  after  several  other  statutes  on  the  same  subject,  it  was 
admitted  in  the  courts  of  law,  that  at  common  law  the  papal  authority  was 
supreme,  as  that  of  sovereign  patron  of  the  church.  Thus,  in  a  case  where 
the  king  claimed  a  prebend  on  the  ground  of  its  vacation  by  the  appoint- 
ment of  its  occupant  to  a  see,  the  bishop  pleaded  "  that  our  holy  father  the 
pope  (V apostle),  in  his  bull  declaring  that  he  should  be  bishop,  recited  also 
that  he  should  hold  his  other  benefices."  To  this  the  counsel  for  the  crown 
demurred,  not  on  the  ground  that  the  bull  could  not  be  pleaded,  but  to  its 
effect.  It  was  urged,  that  it  could  not  have  the  effect  of  interfering  with  the 
king's  right ;  to  which  it  was  answered,  that  the  king's  right  only  accrued 
upon  the  vacation  of  the  benefice,  and  that  this  did  not,  by  reason  of  the 
papal  bull,  take  place.  .The  suit  was  abandoned,  it  being  admitted  that  it 
could  not  be  sustained  at  common  law ;  and  then  a  suit  was  brought  upon 
this  statute,  and  again  the  papal  bull  was  pleaded,  and  no  question  was  raised 
as  to  its  lawfulness,  but  only  as  to  its  legal  operation  and  effect,  and  the 
legality  of  papal  provisions  was  recognized,  for  Thermug,  J.,  said,  "  When 
the  pope  (Fapostle)  makes  provision,  he  does  it  as  sovereign  patron  of  holy 
church"  (Tear-Book,  11  Hen.  IV.,  fol.  2).  Judgment  was  given  against  the 
crown,  and  the  case  is  thus  stated  in  Brooke's  Abridgment :  "  The  pope  had 
granted  to  one  that  he  should  be  bishop,  and  that  he  might  retain  his  other 
benefices,  and  held  not  within  the  statute  of  provisors,  for  the  statute  refers 
to  him  who  accepts  a  benefice  by  collation,  reservation,  or  provision  of  Eome, 
and  it  is  not  either  of  these,  for  they  are  by  bulls  executory,  and  it  is  here 
matter  executed,"  and  the  case,  it  was  added,  cannot  be  taken  as  within  the 
equity  of  the  act,  for  it  is  a  penal  statute. 
vol.  in.  — 11 
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ecutors,  and  notaries,  should  be  attached  by  their  bodies, 
and  brought  in  to  answer ;  and  if  convicted,  should  abide 
in  prison  without  bail  or  mainprise,  till  they  had  made 
fine  and  ransom  to  the  king,  at  his  will,  and  gree  to  the 
party  grieved  ;  and  before  they  were  released,  they  were 
to  make  renunciation,  and  find  sufficient  surety  not  to  do 
the  like  in  time  to  come,  nor  to  sue  any  process  by  them- 
selves, or  by  any  other,  at  the  court  of  Rome  or  elsewhere, 
on  account  of  such  imprisonment  or  renunciation,  or  other 
matter  relating  thereto.  In  case  such  provisors,  procura- 
tors, executors,  or  notaries  were  not  found,  the  exigent 
was  to  run  against  them  by  due  process,  and  writs  were 
to  issue  to  take  their  bodies,  as  well  at  the  king's  suit  as 
at  that  of  the  party.  In  the  meantime,  the  king  was  to 
have  the  profits  of  such  benefices  so  occupied  by  provisors, 
except  abbeys,  priories,  and  other  houses  that  had  colleges 
or  convents  ;  and  in  such  houses  the  colleges  or  convents 
were  to  have  the  profits.  In  order  to  suppress  these  prac- 
tices as  soon  as  possible,  the  statute  was  to  relate  as  well 
to  such  collations  in  times  past  as  in  time  to  come. 

We  have  seen  that  these  provisors  were  to  find  security 
not  to  sue  process  in  the  court  of  Rome  with  design  to 
invalidate  any  of  the  regulations  of  the  last  act  against 
provision.  The  suing  in  the  court  of  Rome  was  another 
mischief  that  was  heavily  felt  at  this  time,  and  loudly 
complained  of,  not  only  as  a  personal  vexation  to  suitors, 
but  as  an  infringement  upon  the  law  of  the  country  and 
the  independence  of  the  nation.  To  restrain  these  appli- 
cations to  a  foreign  tribunal,  the  following  regulations 
were  made  by  the  stat.  27  Edw.  III.,  st.  1,  c.  i.,  which  also 
is  called  in  the  statute-book  A  Statute  of  Provisors.  It  was 
ordained,  that  all  people  of  the  king's  ligeance,  who 
should  draw  any  one  out  of  the  realm  in  plea,  the  cogni- 
zance whereof  belonged  to  the  king's  court,  or  concerning 
things  whereof  judgment  had  been  given  in.  the  king's 
court ;  or  who  sued  (a)  in  another  court  to  defeat  or  im- 

(o)  One  of  the  principal  heads  of  offence  under  this  celebrated  statute  was 
the  attempting  to  enforce  papal  "  provisions  or  presentations  contrary  to  the 
statutes  of  provisors  of  benefices"  (vide  ante).  Thus,  an  attachment  upon  a 
prohibition  was  brought  by  the  king  and  an  incumbent,  for  that  the  king 
had  presented  the  incumbent  to  a  benefice,  and  that  the  defendant  had 
brought  bulls  from  Rome  in  disturbance  of  it  (contra  formam  statuti),  and  the 
defendant  confessed  it,  and  the  court  awarded  that  he  should  suffer  perpetual 
imprisonment !  ( Year-Book,  21  Edw,  III.,  fol.  40).    It  was  held  on  this  stat- 
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peach  the  judgments  given  in  the  king's  court,  should 
have  a  day,  containing  the  space  of  two  months,  by  warn- 
inq  to  be  made  to  them,  in  the  place  where  the 

^  .  .  ,  •  i  i  ,-.  .-.Of  praemunire. 

possessions  in  question  lay,  or  where  they  had 
lands  or  other  possessions,  by  the  sheriffs,  or  other  the 
king's  ministers,  to  appear  before  the  king  and  his  coun- 
cil, or  in  his  chancery,  or  before  the  king's  justices  in  the 
one  or  other  bench,  or  before  other  justices  deputed  for 
that  purpose,  to  answer  in  person  to  the  king  for  the  con- 
tempt ;  and  if  they  came  not  at  the  day,  then  that  they, 
their  procurators,  attorneys,  executors,  notaries,  and  main- 
tainors, should  from  that  day  he  put  out  of  the  king's 
protection,  their  lands,  goods,  and  chattels  forfeited  to  the 
king,  and  their  bodies  taken  and  imprisoned,  and  ran- 
somed at  the  king's  pleasure.  Thereupon  a  writ  was  to 
be  made  to  take  their  bodies,  and  to  seize  their  lands, 
goods,  and  possessions,  into  the  king's  hands  ;  and  if  this 
writ  was  returned  non  inventus,  they  were  to  be  put  in  ex- 
igent and  outlawed.  The  appearance  of  the  offender  any 
time  before  the  outlawry  was  to  entitle  him  to  be  received, 
to  abide  the  judgment  of  the  court,  but  such  appearance 
was  not  to  save  the  forfeiture. 

The  subject  of  provisions,  and  citations  out  of  the  court 
of  Rome  was  taken  up  again,  some  few  years  after,  and  a 
new  course  was  delineated  for  restraining  practices  so 
detrimental  to  individuals,  and  to  the  country  at  large: 
this  was  by  stat.  38  Edw.  III.,  st.  2.  In  the  first  place, 
the  statutes  25  &  27  Edw.  III.  were  thereby  confirmed, 
except  only  that  prelates  and  lords  were  not  to  be  subject 

nte,  that  if  a  clerk  Bued  another  man  in  Curia  Romana,  even  of  a  spiritual 
matter,  when  he  could  have  a  remedy  in  the  realm,  in  the  court  of  the  ordi- 
nary, it  was  within  the  statute  (  Year-Book,  9  Edw.  IV,  3),  a  view  according 
to  which  appeals  to  Borne  were  abolished,  and  the  separation  from  Borne 
virtually  accomplished  by  the  operation  of  these  acts.  On  the  other  hand, 
it  was  said  that,  as  the  terms  of  the  statute  were  "  in  curia  Bomana  vel  alibi," 
which  was  to  be  understood  of  the  court  of  the  bishop,  therefore,  if  a  man 
was  excommunicated  for  a  thing  which  appertained  to  the  common  law,  the 
case  was  within  the  statute,  and  the  penalties  of  praemunire  incurred  ( Year- 
Book,  5  Edw.  IV,  6).  There  can  be  no  doubt  that  the  effect  of  these  stat- 
utes, if  carried  out,  would  have  little  left,  if  anything,  to  be  achieved  at  the 
Reformation.  There  can  be  as  little  doubt  that  they  were  departures  from 
the  common  law.  This  has  been  shown  already  as  to  the  statute  of  pro- 
visors,  and  as  to  the  present  statute,  it  was  said  that  the  praemunire  lay  not 
at  com mon  la w  (  Year- Book,  14  Hen.  IV.,  14 ;  9  Edw.  IV,  2) .  It  was  doubted, 
as  already  mentioned,  whether  even  a  spiritual  matter  could  be  carried  to 
Borne  after  these  statutes  (Ibid.). 
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to  the  arrest  or  imprisonment  which  had  been  ordained 
by  those  acts.  Further,  in  addition  to  those  two  acts,  it 
was  ordained,  that  persons  who  had  purchased  or  obtained, 
at  the  court  of  Eome,  citations  against  the  king  or  any 
of  his  subjects,  or  had  procured  deaneries,  archdeaconries, 
provisties,  and  other  dignities,  offices,  chapels,  or  benefices 
of  holy  church,  belonging  to  the  collation  or  gift  of  the 
king,  or  other  lay  patron  of  the  realm ;  and  also  persons 
who  obtained  churches,  chapels,  offices,  benefices,  pensions, 
or  rents,  amortised,  and  appropriated  to  churches,  cath- 
edral or  collegiate,  abbeys,  priories,  chauntries,  hospitals, 
or  other  poor-houses ;  and  also  all  maintainers  and  abet- 
tors of  such  persons,  and  those  suspected  of  such  pursuits, 
should  be  arrested  and  taken  by  the  sheriff  of  the  place, 
and  justices  in  their  sessions,  deputies,  bailiffs,  and  other 
the  king's  ministers,  by  good  and  sufficient  mainprise,  re- 
plevin, bail,  or  other  surety  (the  shortest  that  might  be), 
and  be  presented  to  the  king,  or  his  council,  there  to  re- 
main and  stand  to  right,  to  receive  what  the  law  would 
give  them  ;  and  if  they  were  attainted  of  any  of  the  above 
matters,  they  were  to  suffer  the  penalties  ordained  by  stat. 
25  Edw.  III.  before  mentioned.1 

If  a  person  suspected  of  any  of  the  above  offences  was 
not  within  the  realm,  or  could  not  be  attached,  he  was  to 
be  proceeded  against  according  to  stat.  27  Edw.  III.2  If 
any  person  attempted  anything  against  this  statute,  he 
was  to  be  brought  to  answer  in  the  above  manner,  and  if 
found  guilty,  was  to  be  out  of  the  king's  protection,  and 
punished  according  to  the  stat.  27  Edw.  III.  On  the  other 
hand,  all  persons  suing  maliciously  upon  this  statute  were 
to  be  punished  at  the  discretion  of  the  king  or  his  coun- 
cil. All  the  lords  and  commons  bound  themselves  to  see 
this  act  fully  executed.  Upon  the  stat.  27  Edw.. III.  was 
formed  a  writ  to  garnish,  or  warn  such  offenders  .to  appear ; 
which  writ  waB  in  after  times,  from  the  initial  word  of  it, 
called  a  pramuneri,  or  rather  pramiunira,  facias,  a  piece  of 
law  Latin  for  prmmoneri  facias,  etc. 

The  stat.  38  Edw.  III.,  st.  1,  c.  iv.,  may  be  reckoned 
among  the  laws  for  restraining  the  clergy  from  drawing 
money  out  of  the  kingdom  to  the  court  of  Eome.  It 
says,  that  whereas  many  people  were  bound  in  another 
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court  out  of  the  realm  (namely,  that  of  Rome)  by  instru- 
ments, and  in  other  manner,  such  penal  bonds  in  the  third 
person  (which  form  was  peculiar  to  them)  should  be  void. 
To  return  to  the  31st  year  of  the  king.  The  parliament 
had  been  frequently  solicited  to  make  some  regulation 
about  the  probate  of  wills,  a  matter  which  had  j,^^  pf  willa 
been  managed  by  bishops'  officers  at  their  and  inteBtacy- 
pleasure,  without  much  regard  to  the  duties  of  their  trust, 
or  the  accommodation  of  the  public;1  but  nothing  could 
be  obtained  further  than  recommendations  to  the  bishops 
to  amend  and  correct  abuses  (a).  In  the  31st  year,  it  was 
complained  that  the  ministers  of  bishops  and  other  ordi- 
naries took  grievous  and  outrageous  fines  for  the  probate 
of  testaments,  and  for  making  acquittances  thereof.  Upon 
this  a  statute  was  made,  stat.  31  Edw.  III.,  st.  1,  c.  iv., 
ordaining,  that  as  the  king  had  charged  the  Archbishop 
of  Canterbury  and  other  bishops  to  have  this  amended, 
if  they  neglected  so  to  do,  the  king  should'  cause  his  jus- 
tices to  inquire  of  such  oppressions  and  extortions,  and 
determine  upon  them,  as  well  at  his  own  suit  as  at  that 
of  the  party  (b). 

(a)  By  this  statute,  4  Edw.  III.,  c.  vii.,  executors  are  enabled  to  bring 
actions  for  trespasses  to  the  estate  of  the  testator  during  his  lifetime ;  and 
administrators  have  always  been  held  to  be  within  the  equity  of  the  statute. 
Hence,  it  was  held  that  an  administrator  may  maintain  an  action  for  taking 
away  the  goods  of  an  intestate  after  his  death,  and  before  the  grant  of  letters 
of  administration  ( Year-Book,  18  Hen.  VI,  fol.  22 ;  30  Hen.  VI,  fol.  8),  just 
as  an  administrator  or  executor  may  sue  for  trespasses  in  the  lifetime  of  the 
deceased,  and  just  as  an  executor  may  sue  for  trespasses  to  the  goods  after 
the  death  and  before  the  probate  of  the  will,  although  it  was  endeavored  to 
contest  the  doctrine  on  the  ground  of  the  distinction,  that  the  executors 
derive  their  title  from  the  will,  and  the  administrators  from  the  letters  of 
administration.  In  the  18  Hen.  VI.,  fol.  22,  Ascough,  C.  J.,  said,  that 
administrators  were  but  deputies  of  the  ordinary,  and  derived  their  title 
from  him,  and  had  the  occupancy  of  the  goods  in  his  right.  But  in  36  Hen. 
VI.,  fol.  8,  Prisot,  C.  J.,  said,  the  administrator  shall  have  action  of  goods 
carried  away  before  administration,  because  it  is  an  administration  from  the 
time  of  the  death. 

(i)  "Cum  post  mortem  alicujus  decedentis  intestati  et  obligati  aliquibus  in 
debito,  bona  deveniant  ad  ordinarium  disponendum,  obligetur,  de  costero 
ordinarius  ad  respondendum  de  debitis  eodem  modo  quo  executores  re- 
spondere  teneantur."  Coke  says  this  was  an  affirmance  of  the  common  law, 
by  which  he  means,  the  obligation  to  pay  the  debts ;  but  the  action  was 
given  by  the  statute,  as  the  31  Edw.  III.,  c.  xi.,  gave  the  action  against  the 
administrator.  The  notion  that  the  common  law  gave  the  ordinary  the 
goods  of  the  deceased  to  apply  in  pious  uses,  without  any  obligation  to  pay 
the  debts,  is  quite  unfounded ;  and  Coke,  on  the  contrary,  says  that  the  law 
1  Pari.  Boll.,  21  Edw.  III.,  51. 
11* 
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If  a  man  died  intestate,  we  have  seen  that  the  chattels 
went  to  the  ordinary,  who  disposed  of  them  as  he  pleased 
for  the  good  of  the  deceased  person's  soul ;  but  it  was  pre- 
sumed the  ordinary  would  answer  all  debts  and  demands 
upon  such  effects,  to  which  he  was  also  bound  by  the  statute 
of  Westm.  2.1  However,  as  the  law  now  stood,  the  rela- 
tions, as  it  should  seem,  were  entitled  to  nothing,  at  least 
in  the  dead  man's  part,  whatever  claim  they  might  be 
thought  to  have  in  the  other  two-thirds  (a).  But  this  was 
put  upon  another  footing  by  stat.  31  Edw.  III.,  st.  2,  c.  xi., 

gave  the  ordinary  the  goods  to  be  well  administered,  i.  e.,  as  he  himself  says, 
according  to  the  canon  law,  to  pay  the  debts  of  the  deceased  in  the  first 
instance,  whatever  might  be  done  with  the.  residue  (2  Inst.,  397).  And  from 
Bracton,  who  wrote  long  before  the  stat.  Westm.  1*  it  is  clear  that  the  juris- 
diction as  to  debts  of  deceased  persons  was  in  the  king's  courts,  however 
it  might  be  as  to  legacies  or  bequests,  which  would  be  by  the  testament, 
and  so  in  testamentary  course,  whereas  debts  are  precedent  to  the  death  or 
testament. 

(a)  This  was  an  error  of  the  author's,  and  it  has  been  already  shown  that 
he  completely  misunderstood  this  subject,  through  not  observing  that, 
according  either  to  canon  law  or  common  law,  the  distribution  of  assets 
could  not  commence  until  the  claims  of  creditors  were  satisfied,  so  that  the 
church  could  have  no  interest  until  then.  The  scope  of  this  statute  was 
altogether  different  from  what  the  author  supposed.  It  was  to  enable  the 
church  and  the  relatives  to  get  at  the  assets.  The  jurisdiction  to  recover  the 
debts  and  assets  of  the  deceased  was,  and  always  has  been,  in  the  king's 
courts,  and  as  there  was  an  inconvenience  in,  and  indeed  at  canon  law  an 
incapacity  for,  suits  by  or  against  the  ordinary,  it  was  provided  that  execu- 
tors, where  they  were  appointed,  and  when  not  appointed,  that  adminis- 
trators should  be  appointed  to  sue  and  be  sued ;  to  sue  the  debtors,  and  be 
sued  for  the  debts  of  the  deceased.  That  is  to  say,  the  object  was  to  enable 
the  next  of  kin  to  recover  the  debts  due  to  the  deceased,  and  realize  the 
assets.  This  is  the  true  scope  of  the  statute  31  Edward  III.,  11,  which  is 
utterly  misrepresented  by  Blackstone  (2  Comm.,  c.  vii.),  and  most  legal 
writers  on  this  subject.  Coke  points  out  that  though  the  ordinary  was  bound 
to  pay  the  debts,  he  could  not  recover  the  assets  (2  Inst.,  398),  from 
which  of  course  it  followed  that  when,  by  the  statute  Westm.  2,  an  action 
was  given  against  the  ordinary,  some  provision  should  be  made  for  actions 
by  or  under  the  direction  of  the  ordinary.  Hence  the  statute  31  Edw.  III., 
11,  which  ran  thus:— -"In  case  a  man  dieth  intestate,  the  ordinary  shall 
depute  the  next  of  kin,  etc.,  to  administer  the  goods,  which  deputies  shall 
have  an  action  to  recover,  as  executors,  debts  due  to  the  intestate,  for  to 
administer  for  the  soul  of  the  deceased  (i.  e.,  first  paying  his  debts,  which 
above  all  things  was  deemed  for  the  good  of  his  soul),  and  shall  answer  also 
in  the  king's  court  to  others  to  whom  the  said  person  was  bound,  in  the  same 
manner  as  executors  shall  answer;  and  they  shall  be  accountable  to  the 
ordinaries  as  executors  be  in  the  case  of  testament,  omitting  this  last  clause, 
and  taking  no  notice  of  the  clause  as  to  administration  for  the  good  of  the 
soul."  Blackstone  represents  that  the  ordinary  at  canon  law  did  not  pay 
the  debts,  and  that  this  statute  was  passed  to  supersede  him,  whereas  it  is 
plain  it  was  rather  to  aid  and  assist  him. 

1  Vide  vol.  ii.,  c.  x. 
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which  ordains  and  declares,  that  where  a  person  dies  in- 
testate, the  ordinary  shall  depute  the  next  and  most  laioful 
friends 1  of  the  intestate  to  administer  his  goods.  In  order 
to  give  the  full  effect  to  this  trust,  the  statute  ordains,  that 
such  deputies  shall  have  an  action  to  demand  and  recover 
as  executors  the  debts  due  to  the  intestate,  in  the  king's 
court,  to  administer  and  dispend  them  for  the  soul  of  the 
dead  ;  the  pretence  under  which  they  had  in  former  times 
been  claimed  by  the  ordinary.2  These  deputies  were  to 
answer  also  in  the  king's  court  to  persons  to  whom  the 
said  dead  person  was  holden  and  bound  (that  is,  in  obliga- 
tions) in  the  same  manner  as  executors  should  ;  and  fur- 
ther, they  were,  like  executors,  to  be  accountable  to  the 
ordinaries.  From  this  it  seems,  that  the  next  friends  of 
the  deceased  were  to  act  merely  as  deputies  to  the  ordinary, 
who  was  finally,  as  before,  to  have  a  sort  of  resulting 
trust  in  the  overplus,  besides  the  election  and  patronage 
of  delegating  the  administration  to  such  of  the  next 
friends  as  he  pleased. 

The  next  parliamentary  regulation  relating  to  the  clergy 
was  stat.  36  Edw.  III.,  st.  1,  c.  viii.,  which  was  occasioned 
by  the  late  plague,  which  had  depopulated  the  church  as 
well  as  the  laity.  The  priests  having  from  thence  taken 
occasion  to  make  high  demands  for  their  service,  certain 
limits  were  fixed  by  statute  on  the  attendance  of  parish 
and  other  priests.  The  next  was  in  matter  of  tithes.  The 
clergy  had  claimed  tithe  of  wood  of  the  age  of  twenty 
years  or  more,  when  felled  for  ship-building  or  other  uses, 
under  the  name  of  sylva  ccedua.  Complaint  of  this  had 
often  been  made  to  the  parliament.3  It  was  declared,  by 
stat.  45  Edw.  m.,c.  iii.,  that  a  prohibition  and  attachment 
should  lie  in  such  case.  Respecting  prohibitions  in  gen- 
eral, it  was  ordained  by  stat.  50  Edw.  III.,  c.  iv.,  that  where 
a  consultation  was  once  duly  granted  upon  a  prohibition 
made  to  a  judge  of  holy  church,  the  judge  might  proceed 
in  the  cause  by  virtue  of  that  consultation,  notwithstand- 
ing any  other  prohibition,  provided  the  matter  of  the  libel 
of  the  said  cause  was  not  engrossed,  enlarged,  or  other- 
wise changed. 

In  the  same  parliament  a  new  sanction  was  given  to  the 
privilege  of  person  claimed  by  clerks.     It  was  complained, 

1  De  plus  procheins,  et  plus  loialx  amis.        *  Cott.  Abri.,  21  Edw.  III.,  48. 
1  Vide  vol.  ii.,  c.  x. 
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that  divers  priests,  bearing  the  sweet  body  of  our  Lord  Jesus 
Christ  to  sick  people,  with  their  clerks,  and  other  people 
of  holy  church,  while  they  attended  divine  service  in 
churches  and  churchyards,  and  other  places  dedicated  to 
God,  were  often  arrested ;  which,  says  the  statute,  was  an 
offence  to  God,  and  a  disturbance  of  divine  service:  it 
was  therefore  enacted,  by  ch.  v.  of  this  statute,  that  the 
same  should  not  be  done  in  future.  This  is  the  last  provi- 
sion concerning  the  clergy  in  this  reign. 

The  great  plague,  which  was  just  mentioned,  gave  origin 
me  status  of  to  the  first  statute  of  laborers,  which  is  the 
laborers.  nexj;  subject  that  comes  under  consideration. 
This  public  calamity  having  thinned  the  lower  class  of 
people,  servants  and  laborers  took  thence  occasion  to  de- 
mand very  extravagant  wages ;  and,  rather  than  submit  to 
work  upon  reasonable  terms,  they  became  vagabonds  and 
idle  beggars  (a).  It  was  found  necessary  to  take  some 
compulsory  method,  in  order  to  reduce  this  rank  of  people 
to  subordination ;  an  ordinance  was  therefore  made  by  the 
king  and  council,  to  whom  it  was  thought  properly  to 
belong,  as  an  article  of  police  and  internal  regulation, 
especially  as  the  parliament  were  prevented  from  sitting 
by  the  violence  of  the  plague.  This  ordinance  was  after- 
wards by  stat.  3  Rich.  II.,  st.  1,  c.  viii.,  made  an  act  of 
parliament,  and  constitutes  stat.  23  Edw.  III.  The  con- 
tents of  this  act  are  well  worthy  of  notice,  as  they  are 
the  first  provisions  of  the  sort,  and  they  laid  the  founda- 
tion of  that  system  of  government  to  which  this  part  of 
the  community  were  subjected  for  many  years  after. 

In  the  first  place,  it  was  ordained,  that  every  man  and 
woman,  of  whatsoever  condition,  free  or  bond,  being  of 
able  body  and  within  the  age  of  threescore  years,  not 
being  engaged  in   merchandise,  and  not  exercising  any 

(a)  And  no  doubt  their  number  was  largely  augmented  by  the  gradual 
emancipation  of  the  villeins,  which,  as  already  observed  in  an  earlier  chapter, 
had  been  proceeding  ever  since  the  Conquest.  In  this  reign  villenage  still 
existed  and  was  recognized.  Thus,  in  an  action  for  false  imprisonment,  the 
defendant  might  plead  that  the  plaintiff  was  his  villein,  regardant  to  his 
manor  ;  and  such  a  plea  was  pleaded,  but  it  failed  in  proof,  and  the  defend- 
ant had  to  pay  100  marks  as  damages,  an  enormous  sum  in  those  days,  a 
mark  being  13s.  4d.,  and  every  shilling  being  worth  at  least  £A  at  our  day, 
so  that  the  sum  was  equivalent  to  £5000  in  our  time.  It  may  be  easily  im- 
agined that  it  would  be  a  perilous  thing  to  set  up  a  claim  of  villenage ;  and 
yet  many  vagabond  persons  would  be  known  to  be  villeins,  who  probably 
had  run  away  from  their  lords,  and  who  could  not  be  followed  and  recovered. 
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craft ;  neither  having  of  his  own  whereof  he  might  live, 
nor  land  of  his  own  where  he  might  employ  himself  in 
tillage,  nor  being  in  the  service  to  any  one ;  every  person 
of  such  description,  if  required  to  serve  in  a  station  that 
suited  his  condition,  was  to  be  bound  to  serve,  when  so 
required,  for  the  wages  and  upon  the  terms  that  were  usual 
in  the  five  or  six  years  preceding  the  20th  year  of  the 
king ;  and  any  person  so  refusing,  upon  his  refusal  being 
proved  by  two  true  men  before  the  sheriff  or  the  king's 
bailiffs,  or  the  constables  of  the  town,  was  to  be  taken  to 
the  next  gaol,  there  to  be  detained  till  he  found  surety  for 
so  serving.1  Any  workman  or  servant  departing  from  his 
service  before  the  time  agreed  for,  was  to  be  imprisoned, 
and  also  those  who  received  or  retained  such  servant.2 
All  persons  paying  or  receiving,  or  demanding  more  than 
the  above  wages,  were  to  forfeit  double  the  sum;3  and 
lords  of  manors  so  doing,  to  forfeit  treble.4  Moreover, 
any  artificer  or  workman  refusing  to  work  for  the  prices 
usual  at  the  above-mentioned  periods,  were  to  be  commit- 
ted to  the  next  gaol.5 

In  aid  of  this  process  for  the  regulation  of  the  poor,  it 
was  also  enacted,  that  provisions  should  be  sold  at  a  rea- 
sonable price,  having  respect  to  the  price  they  bore  in  the 
places  next  adjoining ;  and  any  person  selling  for  more, 
was  to  forfeit  to  the  party  damnified  double  the  price 
taken.  Mayors  and  bailiffs  of  cities  and  boroughs  were 
to  have  authority  to  inquire  of  such  offences ;  and  if  they 
neglected  to  act,  and  were  convicted  thereof  before  the 
king's  justices,  they  were  to  forfeit  treble  the  price  to  the 
party  damnified,  and  to  be  fined  to  the  king.6  Again,  to 
prevent  the  poor  from  being  encouraged  to  take  to  an  idle 
life,  in  preference  to  working  at  some  trade,  it  was  or- 
dained, that  none,  under  pain  of  imprisonment,  should 
give  to  such  as  could  labor  anything  in  the  way  of  alms 
or  charity,  nor  in  any  manner  favor  them.7  Because  it 
was  found  that  people  would  not  sue  for  the  forfeiture 
against  servants  and  workmen  taking  more  than  the 
above-mentioned  wages,  it  was  afterwards  ordained,  that 
such  forfeiture  should  be  assessed  by  the  king's  officers, 
to  go  in  alleviation  of  so  much  of  the  dismes  or  quinzimes 
to  Be  levied  on  the  township.8 

1  Ch.  1.      *  Ch.  2.      *  Ch.  3.      *  Ch.  4.      *  Ch.  5.      6  Ch.  6.      »  Ch.  7. 

1  Ch.  8. 
I 


130  EDWARD   III.  [CHAP.  XIII. 

In  the  25th  year  of  the  king,  the  commons  complained 
in  parliament  that  the  above  ordinance  was  not  observed ; 
wherefore  a  statute  was  made,  ordaining  further  regula- 
tions on  the  subject  (a).     It  was  enacted1  that  carters, 

(a)  In  a  case  in  Year-Book,  47  Edw.  III.,  fol.  4,  p.  13,  which  was  on  the 
statute  of  laborers,  against  a  servant  for  departing  within  the  term  for  whph 
he  was  retained,  the  plea  was,  "  We  were  never  in  your  service."  Finchden 
said  this,  which  was  agreed  to  by  the  whole  court :  "  At  common  law,  before 
the  statute,  if  a  man  took  my  servant  out  of  my  service,  I  should  have  writ 
of  trespass ;  now  the  statute  was  made  for  this  mischief,  that  if  he  never 
comes  into  my  service  after  he  has  made  covenant  serve  me,  but  eloynes  him- 
self away  from  me,  I  shall  have  such  writ,  and  suggest  that  he  was  retained 
in  my  service  and  departed,  wherefore  it  is  necessary  to  traverse  the  retainer, 
which  was  accordingly  done,  and  so  issue  ad  patriam."  So  in  a  case  in  the 
Year-Book,  11  Hen.  IV.,  Mich.,  fol.  33,  p.  46,  it  was  held  that  at  common 
law  an  action  lay  where  the  defendant  had  caused  and  procured  the  servant's 
departure  from  his  service.  The  statute  was  always  held  to  apply  only  to 
those  who  worked  with  their  hands.  In. Year-Book,  50  Edw.  III.,  fol.  13,  p. 
340,  case  in  which  the  parson  of  B.  sued  P.,  a  chaplain,  on  the  statute,  and 
counted  of  a  covenant  made  with  him  to  serve  in  the  office  of  seneschal,  and 
to  be  his  parochial  chaplain  for  a  certain  term,  and  complained  of  a  depart- 
ure within  the  term.  As  to  the  office  of  seneschal,  the  defendant  denied  the 
covenant,  and  as  to  the  residue,  contended  that  the  statute  was  only  made  for 
laborers  and  artificers,  and  that  he  was  neither  the  one  nor  the  other,  but  the 
servant  of  God,  and  so  was  not  bound  by  the  statute.  Clopton,  for  the  plain- 
tiff, took  a  distinction  between  a  parochial  and  a  private  chaplain,  contending 
that  the  former,  from  the  variety  and  daily  pressure  of  his  duties,  was  in 
many  respects  to  be  regarded  as  a  laborer,  and  within  the  statute,  as  any 
other  person  of  the  people.  The  case  was  adjourned,  and  the  judges  of  the 
king's  bench  were  consulted,  and  the  decision  was  that  a  chaplain  was  not 
bound  by  the  statute.  The  same  law  is  to  be  found  in  a  case  in  the  Year- 
Book,  4  Hen.  IV.,  Mich.,  fol.  4,  p.  7,  where  the  count  on  the  statute  was, 
that  he  was  retained  by  the  plaintiff  to  be  his  chaplain,  and  also  his  proctor 
and  collector  of  tithes,  and  to  serve  him  "  as  pees  el  as  maines"  for  a  certain 
time.  The  retainer  to  be  proctor  and  collector  was  specially  traversed,  and 
it  was  pleaded  that  his  retainer  as  chaplain  was  only  to  do  divine  service. 
The  decision  is  not  clearly  stated,  but  Fitzherbert  appears  to  have  under- 
stood that  it  was  against  the  defendant,  for  he  abstracts  the  case  shortly,  and 
adds,  "  quod  mirwm,  for  he  shall  not  be  compelled  again  to  serve,  but  the 
statute  is  in  servitio  congruo'"  (Fits.  Abr.,  lit.  Laborers,  fol.  51).  Immediately 
afterwards  he  abstracts  a  case  in  12  Hen.  VI.,  "action  on  the  statute  of 
laborers  is  not  maintainable  against  an  esquire."  In  Year-Book,  19  Hen. 
VI.,  fol.  53,  is  a  case  where  the  defendant  pleaded  that  he  was  retained  to 
collect  rents,  and  so  was  not  a  laborer,  which  was  held  to  be  a  good  plea. 
The  case  in  Year-Book,  11  Hen.  IV.,  fol.  23,  p.  462,  T.  F.  brings  writ  of 
trespass  at  the  common  law  against  the  defendant  for  his  close  broken,  and 
one  J.,  his  servant,  taken  out  of  his  service  (pris  dors  de  son  service),  and  cer- 
tain sheep  driven  away.  As  to  the  servant,  Tremaine  pleaded,  "We  found 
him  wanderingon  a  certain  place  in  another  county,  and  then  he  came  and 
offered  his  services  to  us.  and  made  covenant  with  us  to  serve  us  and  so  he 
demands  judgment."  _  Skrene,  for  the  plaintiff,  replies,  "  He  has  admitted 
that  the  servant  was  in  our  service,  and  that  he  has  received  him  into  his 
service,  and  so  he  has  admitted  our  action."  Hankford  says,  however, "  when 
1  25  Edw.  III.,  stat.  1. 
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ploughmen,  and  other  servants  should  be  allowed  to  serve 
by  the  year,  or  by  some  other  usual  term,  and  not  by  the 

the  servant  was  wandering,  if  the  defendant  had  not  conusance  that  he  was 
in  your  service,  then  this  first  receiver  cannot  be  adjudged  a  wrong  done  by 
the  defendant,  but  by  the  servant."  Upon  this  Skrene  amends  his  pleading, 
and  says  "  that  the  servant  made  a  covenant  with  the  plaintiff"  to  serve  him 
fn  the  office  of  trencher  for  a  whole  year,  within  which  the  defendant  pro- 
cured our  servant  to  go  out  of  our  service,  by  force  of  which  procurement  he 
went  out  of  our  service."  On  which  Hill  avers,  "  this  writ  of  trespass  does 
not  lie  upon  the  matter  shown ;  for  the  plaintiff  says  that  the  defendant  did 
nothing  but  procure  the  servant  to  go  out  of  his  service,  by  which  procure- 
ment he  went  out  of  the  service,  and  was  retained  by  the  defendant,  in  which 
case  action  on  the  statute  was  given."  Skrene  argues,  "  If  a  man  procures 
my  servant  to  go  out  of  my  service,  and  retains  him  upon  that,  he  does  me 
wrong."  Hankford  and  Hill  both  say,  "  True  it  is  that  he  does  you  wrong ; 
but  you  shall  not  have  a  remedy  on  this  manner  of  writ  as  it  is  here."  Cul- 
pepper, "  This  action  is  taken  upon  an  action  at  common  law,  and  the  actions 
which  were  at  common  law  before  the  statute  were  not  taken  away  by  the 
statute,  and  if  a  man  procures  and  abets  my  servant  to  go  with  him  in  his 
service,  action  at  common  law  lies  well."  Hill,  "No,  certes,  action  of  tres- 
pass, for  such  a  procurement  cannot  in  any  way  be  said  to  be  '  against  the 
peace.' "  Thermug,  "If  my  servant,  before  the  statute,  went  out  of  my  ser- 
vice, I  suppose  well  that  no  action  is  given  to  the  master,  but  if  a  man  took 
my  servant  out  of  my  service,  then  action  of  trespass  lay  at  the  common  law, 
and  still  lies;  and  if  I  am  beaten  by  the  abetment  and  command  of  a  man, 
the  commander  is  guilty  of  trespass.  So  in  the  case  here,  when  he  shall 
procure  this  servant  to  depart,  and  retains  him  with  him,  he  seems  guilty  of 
trespass."  But  Hill  answers  him,  "  Sir,  in  your  case  there  is  no  marvel,  be- 
cause the  principal  actor  in  your  case  is  guilty  of  trespass ;  but  the  case  at 
bar  is  different,  for  the  procurement  only  is  not  a  trespass  against  the  peace, 
nor  is  the  departure  of  the  servant  a  trespass  against  the  peace.  I  well  agree 
that  the  defendant  in  this  case  is  guilty  as  of  a  thing  done  against  the  pro- 
visions of  the  statute,  and  the  matter  is  as  clearly  within  the  statute  as  it 
could  be,  both  as  to  the  servant  who  has  departed  from  his  service,  and  as  to 
the  defendant  who  has  presumed  to  retain  him  in  his  service."  Hankford, 
"  I  am  of  the  same  opinion  as  my  master  has  expressed,  that  if  my  servant 
depart  out  of  my  service,  at  common  law  I  can  have  no  action,  and  the  cause 
was  for  that  between  me  and  my  servant  it  is  a,  contract,  upon  which  no 
action  lay  at  the  common  law  without  a  specialty,  and  for  this  mischief  the 
statute  was  made,  and  action  given  on  it."  Culpeper  says,  "  If  a  man  pro- 
cure my  ward  to  go  from  me,  and  he  goes  by  my  procurement,  I  shall  have 
(a  writ  of )  ravishment  of  ward  against  him."  Hankford  admits  this,  and 
says,  "  The  reason  is,  because  the  mrd  is  a  chattel,  and  vests  in  him  who  has 
the  right."  After  some  more  discussion,  Skrene  says,  "  He  came  to  our  house, 
and  procured  our  servant,  and  took  him  as  we  have  supposed  in  our  writ." 
And  Tremaine  being  ordered  to  answer,  pleads,  "  He  was  wandering  and 
offered  his  services  to  us,  and  we  received  him,  without  taking  him  in  the 
manner  alleged  by  the  plaintiff."  And  upon  this  in  the  end  the  issue  seems 
to  have  gone  to  the  county  (Tear-Book,  11  Sen.  IV.,  fol.  23).  In  Year-Book, 
10  Hen.  VI.,  fol.  8,  p.  30,  the  prior  of  W.  brought  writ  on  the  statute  against 
a  chaplain,  and  counted  that  he  was  retained  in  his  service  with  him  for  a 
year  to  do  divine  service,  and  that  he  departed  within  the  year.  Defendant 
demanded  judgment  on  the  writ.  "  For  you  see  well  how  he  brings  the  action 
against  a  chaplain,  and  the  statute  is  only  to  be  understood  against  laborers 
in  husbandry."    Strange,  "The  writ  is  not  maintainable  by  the  statute,  for 
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day.  AH  workmen  were  to  bring  their  implements 
openly  into  towns,  and  there  be  hired  in  a  common  place, 
and  by  no  means  in  a  secret  one.1  Certain  prices  were 
fixed  for  a  day's  work  of  mowers,  reapers,  and  others. 
Servants  were  to  be  sworn  twice  a  year  before  the  lords, 
stewards,  bailiffs,  and  constables  of  every  town,  to  observe 
these  ordinances;  and  those  who  refused  to  take  such 
oath,  or  to  perform  the  work  they  engaged  for,  were  to  be 
put  in  the  stocks  by  the  above  officers,  for  three  days  or 
more,  or  to  be  sent  to  the  next  gaol,  there  to  remain  till 
they  would  justify  themselves.2  As  the  wages  of  servants 
in  husbandry  were  settled  by  the  above  chapter,  that  of 
certain  artificers,  as  masons,  carpenters,  and  the  like,  were 
likewise  ascertained ;  and  power  was  given  to  the  justices 
thereto  assigned  to  lower  the  rate  of  such  wages  at  their 
discretion.3  It  was  further  enacted,  generally,  that  all 
other  servants  not  expressly  named  in  the  act,  should  be 
sworn  before  the  justices  to  exercise  their  crafts  as  before 
the  20th  year  of  the  king ;  and  any  servant,  workman, 
laborer,  or  artificer,  acting  contrary  to  such  oath,  was  to 
be  punished  with  imprisonment  and  fine  at  the  discretion 
of  the  aforesaid  justices.*  The  above  officers  were  to  be 
sworn  before  the  justices  to  execute  this  statute ;  and  the 
justices  at  their  sessions  were  to  make  inquiry  therein 
and  award  process  of  exigent  after  the  first  capias  against 

you  cannot  compel  a  chaplain  to  sing  at  mass,  for  at  one  time  he  is  disposed 
to  sing  and  at  another  not;  wherefore  you  cannot  compel  him  by  the  statute." 
An  argument  which  would  he  better  understood  then  than  now,  because  the 
rules  of  the  Roman  Catholic  Church  might  often  preclude  a  priest  from  cele- 
brating mass.  Cottesmore  to  the  same  intent,  "For  it  was  not  made  but  for 
laborers  in  husbandry]  as  in  the  case  of  a  knight,  or  esquire,  or  a  gentleman, 
you  cannot  compel  him  to  be  in  your  service  by  the  statute,  for  that  the  stat- 
ute is  not  to  be  understood  of  laborers  who  are  in  grant,  and  have  nothing 
whereby  to  live;  but  a  chaplain  hath  whereof  he  may  live,  in  common 
understanding,  as  a  gentleman."  And  judgment  was  for  the  defendant.  "It 
will  be  observed,"  says  Mr.  Justice  Coleridge,  "  that  many  of  these  cases 
were  with  respect  to  chaplains.  At  this  distance  of  time  it  may  be  difficult, 
without  more_  inquiry  into  history,  to  assign  a  reason  why  there  should  be 
such  a  majority  of  cases  relating  to  chaplains.  It  must  be  referable,  of 
course,  to  some  circumstance  in  the  state  of  society  at  those  periods.  It  may 
be  collected  from  a  royal  mandate  to  the  archbishops  and  bishops,  that  the 
services  of  stipendiary  chaplains  were,  at  the  date  of  the  statute,  much  in  re- 
quest. The  bishops  are  required  to  enforce  their  services  for  their  accus- 
tomed salary,  under  pain  of  suspension  and  interdict.  This  mandate  is 
printed  in  the  statutes  at  large  at  the  end  of  the  statutes."  The  truth  is,  the 
chantry-priests  were  not  much  respected. 
lCh.  1.  sCh.2.  »Ch.  3.  *Ch.4. 
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offenders.1  The  justices  for  the  execution  of  this  act 
were  to  hold  their  sessions  four  times  a  year  at  least ;  that 
is,  at  the  Annunciation,  on  St.  Margaret,  St.  Michael,  and 
St.  Nicholas's  day ;  and  also  as  often  as  they  in  their  dis- 
cretions should  think  needful.2  The  commission  to  exe- 
cute the  statute  of  laborers  was  usually  directed  to  the 
same  persons  who  were  in  the  commission  of  the  peace ; 
the  due  ordering  of  such  persons  as  were  the  objects  of 
this  statute  being  one  of  the  most  important  articles  in 
the  police  of  the  country. 

Again,  by  stat.  34  Edw.  III.,  c.  x.,  it  was  ordained,  that 
laborers  and  artificers  who  absented  themselves  from  their 
services,  should  be  branded  with  a  hot  iron  on  the  fore- 
head with  the  mark  of  the  letter  F,  to  denote  the  falsity 
they  had  been  guilty  of  in  breaking  the  oath  by  which 
they  had  bound  themselves  according  to  the  former  stat- 
ute, to  serve ;  though  this  stigma  might  be  dispensed  with 
by  the  justices.  Further,  a  servant,  laborer,  or  artificer, 
who  had  absented  himself,  might  be  demanded  of  the 
mayor  or  bailiffs  of  the  place ;  if  they  refused  to  deliver 
him  up,  they  might  be  sued  before  the  justices  of  laborers, 
and  if  convicted  were  to  forfeit  £10  to  the  king,  and  100 
shillings  to  the  party  grieved.  This  was  to  prevent  such 
fugitives  from  being  harbored,  and  to  interest  all  persons 
in  enforcing  this  statute.  To  promote  the  executions  of 
these  provisions,  it  was  ordained,  by  stat.  36  Edw.  III., 
c,  xiv.,  that  the  fines  arising  from  the  penalties  inflicted 
under  statutes  of  laborers,  instead  of  going  into  the  ex- 
chequer in  part  of  the  king's  taxes,  as  directed  by  a  former 
act,  should  be  distributed  among  the  inhabitants  by  the 
collectors,  under  the  control  and  account  of  the  justices  of 
the  peace.     Thus  far  of  the  statute  of  laborers. 

Trade  and  commerce  had  been  patronized  by  our  kings, 
and  encouraged  by  our  legislature,  in  the  Trade  and 
earliest  times  of  our  history ;  of  which,  with-  commer«i- 
out  looking  further  back,  the  indemnity  and  protection 
held  forth  to  foreign  merchants  by  Magna  Charta,3  is  a 
manifest  instance.  The  great  productions  of  this  country, 
and  which  were  objects  of  commerce  with  foreign  nations, 
were  wool  and  lead.  Many  regulations  had  been  devised 
by  our  kings  to  make  the  advantage  of  this  traffic  centre 

1  Ch.  5.  »  Cl».  7.  *  Vide  vol.  ii.,  c.  v. 
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in  the  kingdom.  Some  of  these  consisted  in  markets,  or 
staples,  as  they  were  called,  where  the  buying  and  selling 
of  these  articles  was  put  under  certain  terms.  Of  these 
staples,  some  were  in  England,  and  some  beyond  sea.  All 
these  were  experiments  on  the  commerce  of  the  kingdom, 
a  subject  not  then  well  understood ;  and  as  the  experience 
of  times  varied,  the  policy  of  national  trade  took  a  dif- 
ferent turn.  In  the  early  part  of  this  reign  it  was  en- 
acted by  stat.  2  Edw.  III.,  c.  ix.,  that  the  staples,  whether 
beyond  sea  or  in  the  kingdom,  should  cease ;  and  that  all 
merchants,  as  well  aliens  as  natives,  should  go  and  come 
with  their  merchandise  in  England  according  to  the  Great 
Charter. 

In  the  27th  year  of  the  king,  other  notions  prevailed 
concerning  the  vent  of  the  national  produce.  It  was 
thought  expedient  to  confine  the  mart  or  staple  to  certain 
great  towns  in  England,  where  foreigners  might  resort  to 
purchase,  and  that  no  Englishman  should,  under  great 
penalties,  export  these  commodities  himself.  It  was 
thought  the  trade  conducted  in  this  manner  would  bring 
more  wealth  into  the  country,  than  if  transacted  by  the 

The  statute  of  English  on  the  Continent.  Upon  this  idea  was 
thesis.  pa^e  the  statute  of  the  staple,  27  Edw.  III.,  st.  2, 
a  constitution  containing  a  set  of  regulations  for  the 
establishment  and  government  of  the  staple.  As  many 
of  these  are  wholly  of  a  mercantile  import,  and  are  now 
become  obsolete,  they  are  not  objects  of  curiosity  to  a 
historical  lawyer ;  but  others,  that  are  of  a  judicial  na- 
ture, are  not,  because  out  of  use,  less  within  the  compass 
of  this  work,  as  they  show  the  turn  and  modifications 
which  have,  on  particular  occasions,  and  for  particular 
purposes,  been  given  to  our  laws,  to  accommodate  them 
to  the  ends  of  justice  in  all  cases.  As  the  staple  was  in- 
tended, in  its  very  institution,  for  the  resort  of  foreign 
merchants,  it  was  wise  and  expedient  that  some  mode  of 
administering  justice  between  parties  should  be  devised, 
which  would  be  more  consonant  with  the  ideas  of  foreign- 
ers, and  more  adapted  to  the  nature  of  mercantile  trans- 
actions, for  ease  and  despatch,  than  the  common  process 
of  the  law.1  To  these  we  shall  principally  confine  our- 
selves in  considering  the  statute  of  the  staple,  noticing 

1  Vide  vol.  ii.,  c  viii. 
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little  more  of  the  remainder  of  the  act  than  will  be  nec- 
essary to  make  them  intelligible. 

The  statute  begins  by  enacting,  that  the  staple  of  wools, 
leather,  woolfels,  and  lead,  produced  in  England,  should 
be  held  at  the  following  places :  —  For  England,  at  New- 
castle-upon-Tyne, York,  Lincoln,  Norwich,  Westminster, 
Canterbury,  Chichester,  Winchester,  Exeter,  and  Bristol ; 
for  Wales,  at  Kaermerdyn;  and  for  Ireland,  at  Dublin, 
Waterford,  Cork,  and  Drogheda,  and  nowhere  else.  All 
the  above  articles  were  to  be  brought  to  these  places,  and 
there  sold.1  In  order  that  this  whole  business  might  be 
transacted  at  the  staple,  it  was  ordained,  that  no  merchant, 
English,  Welsh,  or  Irish,  should  carry  out  of  the  realm 
any  of  the  above  articles,  on  pain  of  life  and  limb,  of  for- 
feiture of  the  merchandise,  and  of  other  their  goods  and 
chattels  to  the  king,  and  their  lands  and  tenements  to  the 
chief  lord.  There  were  proper  guards  in  the  act  to  pre- 
vent any  collusion  or  fraud,  by  the  interference  of  foreign 
merchants,  to  give  color  to  exports  really  made  by  Eng- 
lish,2 the  great  object  being  to  bring  foreigners  into  the 
country. 

In  order  that  disputes  might  be  decided  among  mer- 
chants in  the  staple  conformably  with  their  own  ideas,  it 
was  enacted,  that  the  justices  of  either  bench,  of  eyre,  of 
assize,  or  the  marshalsea,  or  any  other  justices,  if  they 
came  to  the  places  where  the  staples  were,  should  not  in- 
terfere or  have  cognizance  of  such  things  as  were  within 
the  jurisdiction  of  the  mayor  and  ministers  of  the  staple.3 
The  jurisdiction  of  the  mayors  and  constables  of  the 
staple  was  declared  in  this  way:  they  were  to  have  cogni- 
zance within  the  town  where  the  staples  were,  of  people, 
and  of  all  manner  of  things  touching  the  staple.  All 
merchants  coming  to  the  staple,  and  their  servants,  were 
to  be  governed  by  the  law-merchant  in  all  things  touching 
the  staple,  and  not  by  the  common  law  of  the  land,  nor 
by  the  usage  of  cities,  boroughs,  or  other  towns ;  nor 
were  they  to  implead,  or  be  impleaded  before  the  justices 
of  such  places,  in  pleas  of  debt,  covenant,  and  trespass,  of 
things  touching  the  staple ;  but  were  to  implead  all  per- 
sons, as  well  those  who  were  not  of  the  staple  as  those 
who  were,  being  found  therein ;  and  were  to  be  impleaded 

1  Ch.  1.  >  Ch.  3.  »  Ch.  5. 
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only  before  the  mayor  and  justices  of  the  staple,  of  all 
manner  of  pleas  and  actions  whereof  the  cognizance  be- 
longed to  the  staple.  Again,  in  all  contracts  whatsoever 
between  merchant  and  merchant,  or  other,  if  one  party 
was  a  merchant,  whether  the  contract  was  made  within 
the  staple  or  without ;  and  also  of  trespass  done  within 
the  staple  to  merchants  or  ministers  of  the  staple  by  any 
stranger,  or  by  any  of  them  against  a  stranger,  the  plain- 
tiff might  either  sue  in  the  staple,  or  at  common  law. 

In  pleas  relating  to  the  king's  house,  the  steward  and 
marshal  of  the  household  were  to  sit  with  the  mayor,  to 
see  right  done.  All  pleas  of  land  were  to  be  at  the  com- 
mon law.  If  any  merchant  committed  felony,  or  was 
slain,  robbed,  or  maimed,  the  mayor  of  the  staple  and 
other  proper  persons  were  to  be  assigned  justices,  to  hear 
and  determine  the  matter  within  the  Btaple  according  to 
the  common  law;  and  if  an  indictment  was  taken  without 
the  staple  of  a  fact  committed  within,  it  was  to  be  trans- 
mitted to  the  mayor  and  the  justices  assigned  within  the 
staple.  If  a  matter  was  to  be  tried  by  an  inquest  within 
the  staple,  and  the  parties  were  both  strangers,  it  was  to 
be  tried  by  strangers ;  if  denizens,  by  denizens ;  if  one 
was  an  alien,  and  the  other  a  denizen,  then  the  inquest 
was  to  consist  of  half  denizens  and  half  aliens.1 

In  order  that  contracts  made  within  the  staple  might 
be  better  observed,  and  payments  readily  obtained,  a 
course  similar  to  a  statute-merchant  was  directed.  The 
mayor  of  the  staple  was  empowered  to  take  recognizances 
of  debts  which  any  one  would  enter  into  before  him,  in 
the  presence  of  the  constables  of  the  staple,  or  one  of 
them.  There  was  to  be  in  every  staple  a  seal,  to  be  kept 
by  the  mayor,  and  all  obligations  made  upon  such  recog- 
nizances were  to  be  sealed  with  that  seal ;  by  virtue  of 
such  sealed  obligation,  the  mayor  might  hold  in  prison 
the  body  of  the  debtor,  after  the  time  of  payment  had 
arrived,  if  he  was  found  within  the  bounds  of  the  staple ; 
and  there  he  was  to  be  detained  till  he  had  made  agree- 
ment with  the  creditor  for  the  debt  and  damage :  he  might 
also  take  his  goods  found  within  the  staple,  and  deliver 
them,  by  true  estimation,  to  the  creditor,  or  sell  them  to 
the  best  advantage,  and  pay  the  debt.    In  case  the  debtor, 
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or  his  goods  to  the  amount  of  the  debt,  were  not  found 
within  the  staple,  a  certificate  was  to  be  made  to  the 
chancery,  under  the  mayor's  seal ;  upon  which  a  writ 
would  be  issued  to  arrest  the  debtor's  body,  without 
mainprise,  and  to  seize  his  lands  and  tenements,  goods 
and  chattels.  This  writ  being  returned  into  chancery, 
with  a  certificate  of  the  value  of  the  lands  and  goods,  due 
execution  was  thereupon  to  be  made  in  the  same  manner 
as  was  prescribed  by  the  statute-merchant ;  so  that  the 
creditor  should  have  an  estate  of  freehold  in  the  lands 
and  tenements  delivered  to  him  by  virtue  of  the  process, 
and  recovery  by  writ  of  novel  disseisin,  if  ousted ;  but 
the  debtor  was  to  have  no  advantage  of  the  quarter  of  a 
year  allowed  by  the  statute-merchant.1 

A  piece  of  old  law  which  had  been  abolished  in  the 
reign  of  Edward  I.2  had  been  revived  in  this  reign  in  the 
case  of  the  Lombard  merchants.  It  was  found  that  Lom- 
bard merchants,  with  which  the  kingdom  at  this  time 
abounded,  would  sometimes  escape  out  of  the  country 
without  satisfying,  their  creditors.  In  order  to  interest 
alJr  the  community  in  preventing  such  frauds,  it  had  been 
enacted  by  stat.  25  Edw.  III.,  stat.  5,  c.  xxiii.,  that  if  any 
merchant  of  the  company  of  Lombards  acknowledged 
himself  bound  in  a  debt,  the  company  should  answer  for 
it,  provided,  however,  that  a  merchant  not  of  the  company 
should  not  be  liable.  The  spirit  of  this  proviso  was  car- 
ried into  full  execution  by  the  present  statute,  for  it  was 
ordained  that  no  merchant-stranger  should  be  impeached 
for  another's  trespass  or  debt,  wherein  he  was  neither 
debtor,  pledge,  nor  mainpernor.3  It  was  enacted  that 
justice  should  be  administered  in  the  staple  from  day  to 
day,  and  from  hour  to  hour,  whenever  complaint  was 
made,  that  merchants,  whose  occupations  required  them 
to  be  passing  and  repassing  the  sea,  might  not  be  delayed 
unnecessarily.*  In  every  staple  town  the  mayor  was  to  be 
chosen  yearly,  and  he  was  to  be  well  acquainted  with  the 
law-merchant,  to  qualify  him  for  the  government  of  such 
a  concern.  There  were  to  be  at  least  two  constables.  All 
complaints  against  the  mayor  and  constables  were  to  be 
redressed  upon  complaint  to  the  chancellor  and  council.6 

These  are  the  judicial  parts  of  the  statute  of  the  staple. 
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Some  small  alteration  was  afterwards  made  in  the  juris- 
diction of  the  mayor  and  constables,  for  whereas  it  had 
been  ordained,  generally,  that  they  should  have  cogni- 
zance within  the  towns  where  the  staple  was,  of  the  people, 
and  of  all  manner  of  things  touching  the  staple,  and  of 
felonies,  mayhems,  and  trespass  done  within  the  staple, 
it  was  thus  altered  by  stat.  36  Edw.  III.,  stat.  1,  c.  vii., 
namely,  that  they  should  have  cognizance  only  of  debts, 
covenants,  and  contracts,  and  all  other  pleas  touching 
merchandise,  and  surety  of  merchandise  between  mer- 
chants ;  but  process  of  felony,  and  all  other  pleas,  as  well 
within  the  staple  as  without,  were  to  be  at  the  common 
law,  as  they  were  before  the  statute  of  the  staple,  with 
this  exception,  that  merchants  alien,  whether  plaintiffs  or 
defendant's,  might  sue  plaints,  as  well  of  trespass  as  of 
any  other  matter,  before  the  mayor  of  the  staple,  by  the 
law  of  the  staple,  or  at  the  common  law.  Some  other 
statutes  were  made  respecting  the  trade  of  the  staple, 
which  are  not  much  worthy  of  notice,  as  stat.  28  Edw. 
III.,  c.  xiv.,  xv.,  and  stat.  31  Edw.  III.,  stat.  1,  c.  vii. 

Other  laws  were  enacted  for  the  encouragement  of  trade 
and  manufactures,  particularly  that  of  woollen.  It  had 
hitherto  been  the  course  of  trade  to  suffer  our  wool  to  be 
exported  into  the  Low  Countries  to  be  manufactured; 
but  it  being  thought  more  conducive  to  the  welfare  of  the 
nation  to  manufacture  it  at  home,  some  laws  were  made 
first  to  give  protection  to  such  cloth-makers  as  would 
come  to  reside  here  from  foreign  parts;1  secondly,  to  re- 
strain the  wearing  of  any  cloths  but  such  as  were  made 
in  England,  Ireland,  or  Wales.  This  measure  was  first 
commenced  in  the  11th  year  of  the  king.  When  manu- 
factures were  thus  set  on  foot,  the  next  step  was  to  attend 
to  the  quality  of  their  productions,  which  occasioned  the 
statute  of  cloths,  25  Edw.  III.,  stat.  4,  prescribing  the  size, 
texture,  and  properties  of  cloths :  this  act  was  followed 
by  others.2 

It  was  not  to  the  natural  productions  of  the  king's 
dominions  that  the  parliament  confined  their  attention. 
They  endeavored,  in  various  ways,  so  to  regulate  other 
articles  of  commerce,  both  import  and  export,  as  to  keep 
up  the  orderly  and  regular  course  which  must  be  preserved 

1  Stat.  11  Edw.  III.,  c.  5.  >Stat.  27  Edw.  III. 


CHAP.  XIII.]       LAWS   AS   TO   TRADE   AND   MONEY.  139 

in  commerce  if  intended  to  be  permanently  beneficial. 
Among  other  circumstances  of  trade,  forestalling  was  re- 
strained, as  prejudicial  to  the  fair  trader.  Forestalled  of 
wine,  victual,  wares,  and  merchandises,  if  attainted  at  the 
king's  suit,  or  that  of  any  other,  by  indictment  or  other- 
wise, were  to  forfeit  to  the  king  the  thing  forestalled ; 
and  if  that  was  sold,  and  the  party  had  not  whereof  to 
make  fine,  he  was  to  suffer  two  years'  imprisonment.1  In- 
grossing  likewise  was  restrained:  merchants  ingrossing 
were  to  forfeit  the  thing  ingrossed,  and  also  pay  a  fine.2 
Besides  those  above  mentioned,  to  compel  laborers  and 
artificers  to  work,  many  laws  were  made  to  direct  per- 
sons who  were  industrious  to  their  proper  object.  Artifi- 
cers and  handicraftsmen  were  to  confine  themselves  to  one 
trade  only,  in  order  that  they  might  excel  the  better 
therein.3  The  sumptuary  regulations  that  were  made  by 
stat.  37  Edw.  III.  may  be  considered  as  a  branch  of  the 
laws  concerning  trade  and  manufacture.  By  that  act,  the 
apparel  of  almost  all  ranks  of  persons  in  the  state,  from 
knights  and  esquires  down  to  workmen  and  servants,  was 
prescribed,  so  that  no  whim  or  extravagance  of  dress 
might  be  indulged  to  the  ruin  of  the  wearer.*  This  scheme 
of  economy  went  so  far  as  to  the  diet  of  the  inferior  sort. 

While  so  much  solicitude  was  expressed  for  the  interest 
and  welfare  of  trade,  no  less  regard  was  shown  to  that 
great  medium  of  it,  money.  No  sterling,  nor  silver  in 
plate,  nor  vessel  of  gold,  was  to  be  carried  out  of  Eng- 
land, under  pain  of  forfeiting  the  same,  unless  the  king's 
special  license  was  obtained.5  No  sterling  halfpenny  or 
farthing  was  to  be  melted,  and  any  goldsmith  or  other  so 
doing  was  to  be  committed  to  prison  till  he  paid  to  the 
king  the  value  of  that  which  he  had  melted.6  The  im- 
porting of  false  money  was  by  stat.  9  Edw.  III.  punished 
by  forfeiture  thereof,7  but  we  shall  hereafter  see  that  in 
the  25th  year  of  the  king  it  was  made  high  treason. 
Proper  authority  was  given  to  search  for  false  money 
suspected  to  be  imported.8  Many  other  laws  were  made 
on  the  subject  of  the  coin,  all  now  of  very  little  import- 
ance^  

1  Stat.  25  Edw.  III.,  st.  4,  c  3.  5  Stat.  9  Edw.  Ill,  st.  1,  c.  1. 
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Before  we  come  to  those  statutes  that  relate  to  the  ad- 
ministration of  justice,  it  will  be  proper  to  mention  some 
few  which  do  not  strictly  belong  to  that  head,  nor  to  any 
of  the  foregoing:  one  of  these  was  for  the  denization  of 
children  born  beyond  sea,  one  relating  to  non-claim  upon 
fines,  and  another  concerning  fraudulent  assurances. 

The  stat.  25  Edw.  III.,  stat.  2,  was  made  to  remove 
cwidren  bom  out  some  doubts  which  were  entertained  about  the 

of  the  realm,  denization  of  children  born  of  English  parents 
out  of  the  kingdom ;  for  which  purpose  the  statute  ex- 
plicitly declares  the  law  of  England  always  to  have  been, 
that  the  children  of  the  kings  of  England,  whether  born 
in  the  kingdom  or  without,  ought  to  have  the  inheritance 
after  the  death  of  their  ancestors ;  and  respecting  others, 
it  declares,  generally,  that  all  children  inheritors  who 
should  thenceforth  be  born  out  of  the  king's  ligeance,  if 
their  fathers  and  mothers,  at  the  time  of  their  birth,  were 
of  the  faith  and  allegiance  of  the  king  of  England,  should 
enjoy  the  same  benefits  and  advantages,  to  have  and  bear 
their  inheritances  within  the  king's  allegiance,  as  well  as 
those  born  within  the  allegiance  of  England,  provided 
their  mothers  passed  the  seas  with  the  license  and  wills 
of  their  husbands.  And  because  there  was  some  doubt 
about  children  born  at  Calais,  that  place  not  being  out  of 
the  king's  ligeance,  it  was  declared  by  stat.  42  Edw.  III., 
c.  x.,  that  they  should  be  held  within  the  benefit  of  the 
above  law. 

It  was  the  old  law  of  the  land  that  a  fine,  properly 
levied  in  court,  should  bind  all  parties  who  did  not  make 
their  claim  within  a  year  and  a  day ;  and  this  was  recog- 
nized and  confirmed  by  the  statute  of  Modus  levandi  fines, 
18  Edw.  I.1  (a).    The  great  principle  upon  which  fines  were 

(a)  In  order  to  understand  this  statute,  and  the  whole  system  of  convey- 
ances fdrmed  by  means  of  fines  and  recoveries,  it  is  necessary  to  have  regard 
to  their  nature,  their  reason,  and  their  history;  and  also,  to  consider  this 
statute  in  connection  with  several  others,  which  the  author  either  does  not 
notice,  or  notices  separately  in  other  places.  Originally,  as  Mr.  Hargreave 
says,  fines  were  concords  of  real  suits,  and  hence  the  term  fine,  derived  from 
finalis,  as  making  a  final  end.  So  Glanville  says :  "  Contingit  autem  ali- 
quando  loquelas  motas  in  curia  per  amicabilem  compositionem  etfinahn  eon- 
cordiam  terminare"_  (Qlanv.,  lib.  viii.,  c.  i.).  And  thus  he  gives  the  reason 
for  the  name :  "  Dicitur  talis  concordia  finalis  eo  quod  finem  imponit  ne- 
gotio  adeo  ut  neutra  pars  litigantium  ab  eo  de  csetero  poterit  recedere" 
(Ibid.).  So  Bracton :  '  Finis  est  extremitas  uuiuscujusque  rei  hoe  est,  idem 
1  Vide  vol.  ii.,  c.  xi. 
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to  be  defended  was  the  peace  and  quiet  thereby  given  to 
the  possession  of  property,  though  a  solicitude  not  to 

in  quo  unaquaque  res  terminator,  et  ideo  dicitur  finalis  concordia  quia  im- 
ponit  finem  litibus."  This  was  the  nature  of  fines,  however,  only  so  long  as 
they  were  concords  of  real  and  adverse  existing  suits.  But  they  had  ceased 
to  be  so  long  before  the  statute  of  fines,  where  it  was  declared :  "  Quia  fines 
finem  litibus  debeat  imponere  et  imponunt,  et  ideo  fines  vocantur  maxime 
cum  post  duellum  et  magnam  assizam  in  suo  casu,  ultimum  locum  finalem 
teneant  imperpetuum ; "  it  was  intended  rather  of  future  litigation,  and  it 
was  considered  that,  in  order  to  conclude  future  claimants,  there  should  be 
something  which  might  operate  as  notice  to  all  parties  interested  to  come  in 
and  make  their  claims.  (See  the  De  finibua,  18  Edw.  I.,  vide  ante,  c.  xi.). 
Therefore,  in  order  to  provide  the  best  possible  substitute,  the  statute  of 
fines  provided  that  fines  should  be  openly'  and  publicly  read,  which  it  was 
supposed  was  grounded  upon  the  usage  of  making  proclamations  in  cases  of 
recoveries  by  default.  Upon  such  recovery,  it  was  held  that  all  the  parties 
and  their  heirs  were  barred  forever,  unless  they  put  in  claim  within  a  year 
( Year-Booh,  5  Edw.  III.,  fol.  50),  though  properly  the  recovery  ought  to 
be  executed  by  delivery  of  the  land,  in  order  to  operate  as  a  bar  (7  Edw.  III., 
fol.  76).  These  conditions,  however,  either  not  being  observed,  or  from  the 
nature  of  the  times,  men  being  prevented  from  putting  in  their  claims,  the 
statute  34  Edward  III.,  c.  xvi.,  ousted  non-claim,  as  it  was  called  — that  is, 
provided  that,  in  order  to  avoid  a  fine,  it  should  not  be  necessary  for  the 
heir  or  the  reversioner  to  put  in  their  claim  within  the  year  and  day,  as  at 
common  law.  There  was  no  substantial  distinction  between  a  fine  and  a  re- 
covery by  default,  unless  there  was  any  difference  in  the  degree  of  notoriety 
or  publicity  which  the  statute  of  fines  regard  as  the  substance.  And  it  should 
seem  that  there  was  some  such  difference.  After  recovery  in  a  court  of  right, 
where  the  trial  had  taken  place,  either  of  battle  or  the  grand  assize,  non- 
claim  for  a  year  and  a  day  barred  future  claimants,  on  account  of  the  noto- 
riety of  such  a  recovery.  And,  in  cases  of  recoveries  by  default,  it  was  said 
that  proclamations  used  to  be  made  before  judgment,  in  order  that  people 
might  have  notice  of  it,  and  in  those  days,  when  all  transactions  were  pub- 
lic, especially  as  to  land,  and  the  only  other  usual  mode  of  conveyance  by 
feoffment  was  accompanied  with  open  delivery  of  seisin,  such  proclamations 
were  really  effective  means  of  public  notice.  Therefore,  it  was  thought  that 
a  fine  or  recovery  ought  to  have  been  executed  by  delivery  of  possession  in 
pursuance  thereof,  for  the  sake  of  public  notoriety,  though  this  did  not 
always  take  place.  Before  the  statute  of  Edward  III.,  which  ousted  non- 
claim,  a  stranger  who  had  right  might  come  in  within  the  year,  and  put  in 
his  claim  upon  the  record  of  the  fine:  "Talis  venit  et  apponet  clameum 
suum  ad  terras  infra  scriptas."  There  were  four  claims  at  the  common  law 
to  avoid  fines — two  by  record,  and  two  in  pais.  By  record — that  is,  by  a 
declaration  brought  within  the  year,  or  by  entry  of  claim  in  the  record  of 
the  fine.  In  pais — that  is,  a  lawful  entry  into  the  land  by  him  that  had 
right,  and  an  expulsion  of  the  tenant,  or  by  continual  claim.  The  mischief 
was,  that  by  the  laches  of  the  tenant  of  the  particular  estate,  those  in  rever- 
sion or  remainder  were  bound ;  this  occasioned  the  making  of  the  34  Edward 
III.,  c.  xvi.,  the  statute  which  "  ousted  non-claim,"  —  i.  e.,  ousted  parties  of 
the  right  to  set  up  non-claim  within  the  year  as  a  bar.  All  that  was  en- 
acted, however,  by  that  statute  was  that  persons,  notwithstanding  non-claim, 
might  come  forward  and  make  their  claims.  Whether  their  claims  would 
succeed  depended  upon  the  common  law  and  the  previous  statutes  as  to  the 
effect  of  fines.  This  matter  has  been  much  misunderstood ;  and  it  has  been 
supposed  that  the  statute  of  Edward,  by  doing  away  with  the  effect  of  non- 
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preclude  any  one  from  obtaining  justice,  if  he  had  a  law- 
ful claim,  dictated  the  indulgence  of  a  year  to  make  it  in. 
In  this  reign  the  desire  of  being  always  at  liberty  to  do 
justice  seems  to  have  got  the  ascendant  over  that  to  pre- 
serve quiet ;  for  it  was  at  the  distance  of  twelve  years 
from  the  petition  for  that  purpose,1  ordained  by  stat.  34 
statute  of  non-  Edw.  III.,  c.  xvi.,  that  the  plea  of  non-claim  of 
claim.  fines  ghoQid  not  be  taken  nor  holden  for  a  bar 
in  time  to  come.  The  endless  litigation  to  which  property 
was  subjected  after  this  law,  produced  an  alteration  in  the 
reign  of  Richard  III.  and  of  Henry  VII.,  when  the  doctrine 
of  non-claim  was  revived  with  respect  to  fines  levied  in  a 
particular  manner. 

The  last  act  but  two  in  this  long  reign  is  upon  a  subject 
which  will  be  more  fully  discussed  in  the  subsequent  parts 
of  our  History,  namely,  the  possession  of  land  by  one  man  to 
the  use  of  another.  In  what  degree  this  practice  of  modify- 
ing property  had  obtained  at  the  time  of  which  we  are 
y  now  speaking,  may  perhaps  be  collected  from  a  recital  of 
the  statute  itself.  The  stat.  50  Edw.  III.,  c.  vi.,  complains 
that  many  people  inheriting  divers  tenements  borrow 
goods  in  money  or  merchandise,  and  then  give  their  tene- 
ments and  chattels  to  their  friends,  by  coausion,  thereof  to 
have  the  'profits  at  their  will,  and  afterwards  flee  to  the  fran- 
chise of  Westminster,  of  St.  Marti n-le-Grand  in  London, 

claim,  quite  destroyed  the  finality  of  fines.  That  is  an  error ;  all  that  the 
statute  did  was  to  remove  a  bar  to  a  claim.  But  at  common  law  a  fine,  as 
matter  of  record,  bound  the  parties  and  their  heirs  or  privies ;  and  it  should 
seem  that  even  a  stranger  could  only  avoid  the  fine  by  Bhowing  that  the 
parties  who  levied  it  had  no  freehold  estate  in  the  land  at  the  time  it  was 
levied,  by  showing  some  title  paramount  to  the  fine.  This  seems  the  effect 
of  these  cases  on  the  subject,  though  n.o  doubt  it  is  obscure  ;  and  it  is  difficult 
to  get  at  their  precise  effect.  What,  however,  was  the  effect  of  a  fine  at 
common  law  as  a  record  binding  parties  and  privies  —  that  is,  the  parties 
and  their  heirs,  with  the  exception  that  by  the  statute  De  donis  a  fine  did 
not  bar  the  issue  in  tail  (i.  e.,  of  their  real  actions),  such  effects  they  con- 
tinued to  have,  and  they  were  in  fact  feoffments  of  record,  and  had  some  of 
the  advantages  of  public  registers  of  title,  not  indeed  after  this  act  inde- 
feasible, but  still,  coupled  with  the  statute  27  Edward  I.,  of  considerable 
validity  and  value.  And  the  records  and  reports  of  this  and  subsequent 
reigns  show  numerous  instances  of  fines,  containing  limitations  of  estates,  in 
fact,  amounting  to  settlements — all  placed  on  record  among  the  muniments 
of  the  courts  of  law,  a  matter  of  no  small  importance  in  those  turbulent 
times.  For  the  same  reason,  however,  men  might  be  deterred  from  making 
their  claims,  and  hence  the  present  statute,  which,  as  Bacon  says,  "was 
fitted  for  times  of  war." 

1  Cott.  Abr.,  22  Edw.  III.,  21. 
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or  other  privileged  place,  and  there  live  a  great  time  with 
high  countenance,  of  another  man's  goods,  and  profits  of  the  said 
tenements  and  chattels,  till  their  creditors  are  glad  to  take  a 
small  part  of  the  debt,  and  release  the  remainder.  This 
was  the  grievance  meant  to  be  remedied,  for  which  end  the 
statute  ordains,  that  should  such  gifts  be  found  to  be  made 
by  collusion,  the  creditors  should  have  execution  of  the 
tenements  and  chattels,  as  if  no  such  gift  had  been  made. 
One  would  have  thought  a  stroke  like  this,  as  it  wholly 
destroyed  the  end  of  such  confidential  gifts,  needed  not 
to  have  been  repeated ;  but  such  was  the  ingenuity  and 
perseverance  of  mankind,  that  these  collusive  gifts  rather 
increased  after  this  act,  and  were  carried  to  such  lengths 
as  to  baffle  the  operation  of  many  statutes  framed  more 
specially,  and  upon  better  experience  than  the  present. 

To  the  account  that  is  to  be  given  of  the  alterations 
made  in  the  administration  of  justice,  it  may  be  convenient 
to  prefix  a  short  view  of  the  laws  enacted  for  the  better 
regulations  of  some  offices  immediately  connected  with, 
and  assistant  to,  courts  of  justice,  such  as  those  of  the 
sheriffs,  coroners,  bailiffs,  and  the  like. 

First,  of  sheriffs.  The  statute  of  Lincoln,  9  Edw.  II., 
st.  2,  directing  that  sheriffs,  hundredors,  and 
bailiffs  shouldbe  chosen  from  such  persons  as 
had  lands  in  the  same  shires  or  bailiwicks,  and  that 
sheriffs  and  bailiffs  of  fee  should  cause  their  counties  and 
bailiwicks  to  be  kept  by  such  as  had  lands  therein,  was  a 
provision  so  well  calculated  to  promote  the  dignity  of  the 
office,  that  it  was  required  by  stat.  2  Edw.  III.,  c.  iv.,  and 
in  the  next  parliament  by  stat.  4  Edw.  III.,  c.  ix.,  to  be 
strictly  observed  ;  the  same  was  more  explicitly  re-enacted 
by  stat.  5  Edw.  III.,  c.  iv.,  which  requires  the  lands  to  be 
sufficient  to  answer  to  the  king  and  his  people,  if  grieved. 

The  farming  of  counties  and  hundreds  led  to  much  op- 
pression and  disorder.  It  seems  that  in  former  times  all 
the  counties  in  England  were  assessed  to  a  certain  ferm ; 
and  all  the  hundreds  and  wapentakes  in  the  sheriffs  hands 
were  rated  to  this  ferm.  Afterwards,  says  the  act,  approv- 
ers were  sent  into  some  counties,  who  increased  the  ferms 
of  some  hundreds  and  wapentakes,  notwithstanding  the 
crown  had,  at  divers  times,  granted  out  parts  of  the  same 
hundreds  and  wapentakes  for  the  old  ferms  only ;  but  now 
of  late  the  sheriffs  had  been  charged  with  the  whole  in- 
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crease,  amounting  to  a  great  sum,  which  was  a  sort  of 
disherison  to  sheriffs,  and  tending  to  the  oppression  of  the 
people.  It  was  thought  this  would  be  remedied  by  an- 
nexing to  the  counties  such  hundreds  and  wapentakes  as 
had  been  let  by  the  present  king  ;  and  this  was  done  by 
stat.  2  Edw.  III.,  c.  xii.,  which  also  directs  that  they  should 
never  again  be  severed.  Again,  because  sheriffs  had  left 
hundreds  and  wapentakes  at  so  high  a  ferm,  that  the 
bailiffs  could  not  pay  the  ferm  without  extortion  and  mal- 
practices, it  was  enacted  by  stat.  4  Edw.  III.,  c.  xv.,  that 
sheriffs  should  let  them  at  the  old  ferm,  and  not  above ; 
and  if  they  did,  they  were  to  be  punished  by  the  justices. 

To  prevent  one  instance  of  extortion,  it  was  enacted  by 
stat.  4  Edw.  III.,  c.  x.,  that  sheriffs  and  gaolers  should  re- 
ceive and  safely  keep  all  thieves  and  felons  delivered  to 
them  by  constables  and  townships,  without  taking  any- 
thing for  so  doing ;  and  they  were  to  be  punished  by  the 
justices  of  gaol-delivery  if  they  acted  otherwise. 

In  the  14th  year  of  the  king,  the  office  of  sheriff  un- 
derwent a  fuller  consideration,  and  some  provisions  of  a 
more  general  nature  were  devised  for  the  reformation  of 
it.  It  had  been  the  practice  for  sheriffs  sometimes  to  have 
grants  of  their  bailiwick  from  the  king  for  term  of  years ; 
this  was  found  to  render  them  more  secure  in  their  mis- 
conduct, and  all  the  evils  complained  of  became  thereby 
more  inveterate.  It  was  now  ordained  that  in  future  no 
sheriff  should  continue  in  office  more  than  a  year,  and 
then  a  new  one  should  be  appointed  in  his  place  by  the 
chancellor,  treasurer,  and  chief  baron  of  the  exchequer, 
taking  to  them  the  two  chief  justices,  if  they  were  present ; 
this  was  to  be  done  on  the  morrow  of  All  Souls,  at  the 
exchequer.1  Besides  re-enacting  the  before-mentioned 
provisions  about  letting  hundreds  to  ferm,  it  was  ordained 
that  sheriffs  should  put  in  bailiffs  and  hundredors,  having 
lands  within  the  bailiwick,  for  whom  they  would  answer. 
The  sheriff's  business  was  to  be  done  by  such  bailiffs  and 
hundredors,  and  their  under-bailiffs,  without  any  out-riders, 
as  they  were  called,  and  others  who  had  lately  been  em- 
ployed by  sheriffs,  and  had  committed  great  excesses ;  the 
same  of  bailiffs-errant,  as  they  were  termed,  who  were  no 
longer  to  be  in  counties,  but  where  they  were  used  in  the 

1  Ch.  7,  confirmed  by  stat.  28  Edw.  III.,  c.  7. 
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time  of  Edward  I.,  and  no  more  than  one  in  a  county. 
These  bailiffs-errant  and  out-riders  were  deputies  to  the 
above  officers  ;  and  as  they  were  on  that  account  less  re- 
sponsible, so  were  they  more  iniquitous  in  their  employ- 
ments. All  others  who  had  bailiwicks  or  hundreds  in 
fee  were  to  put  in  such  bailiffs  as  they  would  answer  for; 
and  if  they  let  them,  it  was  to  be  on  the  old  ferm.  If 
sheriffs,  or  their  fermors,  offended  against  this  act,  the 
hundreds  and  wapentakes  where  the  default  was,  were  to 
be  seized  into  the  king's  hand,  and  themselves  committed 
to  prison  till  they  had  made  fine  to  the  king ;  the  same 
of  those  who  had  bailiwicks  in  fee,  upon  default  of  their 
bailiffs ; l  sheriffs  were  also  to  put  in  such  gaolers  as  they 
would  answer  for.2 

Notwithstanding  Magna  Oharta  had  directed  that  sheriffs 
should  hold  their  tourn  after  Easter,  and  after  Michaelmas; 
yet  it  seems  some  sheriffs,  not  attending  to  that  act,  held 
their  tourn  sometimes  in  Lent,  and  sometimes  after  the 
Yule  of  August,  seasons  heretofore  set  apart  for  devotion 
and  harvest.  It  was  therefore  enacted  by  stat.  31  Edw. 
III.,  Bt.  i.,  c.  xv.,  that  the  tourn  should  be  held  twice  a 
year  —  once  within  a  month  after  Easter,  and  once  within 
a  month  after  Michaelmas;  and  if  a  sheriff  held  it  any 
otherwise,  he  was  to  lose  his  tourn  for  the  time.  The 
last  act  about  sheriffs  in  this  reign  was  stat.  42  Edw.  III., 
c.  ix.,  which,  besides  some  directions  about  transmitting 
their  estreats  into  the  exchequer,  ordains  not  only  that 
no  sheriff,  but  that  no  under-sheriff,  nor  sheriff's  clerk, 
should  abide  in  his  office  more  than  a  year. 

As  to  coroners,  it  was  enacted  by  stat.  14  Edw.  III.,  st. 
i.,  c.  viii.,  that  no  coroner  should  be  chosen  unless  he  had 
lands  in  fee  in  the  same  county,  sufficient  to  enable  him 
to  answer  the  people.  Again,  all  coroners  were  to  be 
chosen  in  full  county  by  the  commons  of  the  county,  of 
the  most  meet  and '  lawful  people  that  were  to  be  found 
in  the  county,  to  execute  the  office,  except  in  cases  where 
the  king  or  any  lord,  by  his  franchise,  had  a  right  to 
appoint.* 

1  Ch.9.  »Ch.  10.  3  Stat  28  Edw.  III.,  c.  6. 
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EDWARD   III. 

Judicature  in  Parliament — In  Council — The  Court  of  the 
Steward  and  Marshal  —  The  King's  Bench — Error  in  the 
Exchequer  —  Justices,  of  Assize  and  Nisi  Prius,  etc. — Attaints 
— Process  of  Outlawry — Execution  of  Writs — Qualifications 
of  Jurors — Law  Wager — Statute  of  Jeofail — Pleadings  to 
be  in  English — Statute  of  Treasons — Riots  —  Of  Indictments 
— A  Jury  de  Medietate  Lingus: — The  Benefit  of  Clergy— 
Of  Pardons — Process  of  CAfais  and  Exigent— Origin  of  Jus- 
tices of  the  Peace. 

SEVEEAL  regulations  were  made  by  the  parliament  in 
this  reign  for  the  better  and  more  regular  adminis- 
tration of  justice  (a).     These  consisted  partly  in  a  new 

(a)  These  might  be  divided,  as  the  author  appears  to  have  intended,  into 
alterations  as  to  judicature  and  as  to  procedure.  As  to  the  former,  it  is  not 
necessary  to  add  anything  here  to  his  copious  statements.  As  to  procedure, 
it  is  proper  to  observe  that  they  arose  chiefly  out  of  the  growth  of  trial  by 
jury,  and  that  this  mode  of  trial  still  remained  in  its  nature  what  it  had 
always  hitherto  been,  viz.,  a  trial  by_  jurors,  not  as  judges,  but  rather  as  wit- 
nesses. It  is  necessary  to  bear  this  in  mind,  because  in  it  will  be  found  the 
key  to  the  connection,  and  the  explanation  of  various  measures  passed  at 
this  time,  and  mentioned  in  this  chapter.  At  first  sight,  the  connection 
between  statutes  as  to  attaints,  as  to  qualifications  of  jurors,  and  as  to  wager 
of  law,  might  not  appear  to  have  any  connection ;  but  upon  a  consideration 
of  the  true  nature  of  trial  by  jury,  as  it  still  existed,  it  will  be  seen  that  the 
connection  between  these  different  subjects  was  extremely  close,  and  that 
they  all  arose  out  of  that  cause.  Thus,  for  instance,  as  the  jurors  found  their 
verdicts  of  their  own  knowledge,  it  was  very  material  that  they  should  come 
from  the  immediate  neighborhood  of  the  parties,  and  as  near  as  possible  to 
the  scene  of  the  cause  of  action ;  and  hence,  in  the  statute  as  to  qualifica- 
tions of  jurors,  it  was  recited  as  a  reason  for  it  (hat  the  jurors  often  were 
brought  from  a  distance  who  had  no  knowledge  of  the  cause  of  action  (Me 
post).  For  the  same  reason,  if  they  gave  a  false  verdict,  it  would  most  prob- 
ably be  wilfully  false ;  and  hence  the  penal  proceeding  by  attaint  in  cases 
of  a  false  verdict.  And  further,  as  the  jurors  only  found  their  verdicts  of 
their  own  knowledge,  there  was,  as  has  already  been  pointed  out  in  the  notes 
to  the  early  part  of  the  first  volume,  when  treating  of  the  Saxon  system  of 
compurgators,  no  very  wide  difference  between  the  present  system  of  trial 
by  jury  and  the  system  of  wager  of  law,  which  was  derived  from  the  old 
Saxon  system,  and  was  simply  the  oath  of  eleven  men,  with  the  defendant, 
which  thus,  as  Lord  Coke  long  afterwards  explained  it,  "countervailed  a 
jury."    The  jurors  swore  on  their  knowledge  of  the  parties  and  the  matter ; 
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disposition  or  arrangement  of  the  courts,  and  partly  in 
providing  new  remedies.  "We  shall  first  speak  of  the 
former. 

the  compurgators  swore  on  their  knowledge  of  and  belief  in  the  defendant ; 
and  the  two  proceedings  had  so  near  a  resemblance  that  it  is  not,  when  this 
is  borne  in  mind,  matter  of  surprise  that  the  system  of  wager  of  law  still 
continued  to  exist  as  a  mode  of  trial,  along  with  trial  by  jury.  The  funda- 
mental principle  upon  which  the  distinction  between  them  rested  was,  that 
if  the  matter  was  in  its  nature  such  as  that  the  country,  i.  e.,  the  neighbors, 
might  be  presumed  to  have  knowledge  of  it,  then  the  trial  must  be  by  them, 
i.e.,  per  pads;  if  otherwise,  and  in  its  nature  privy  or  secret  between  the 
parties,  as  in  most  cases  of  simple  contract,  debt,  or  of  private  contract,  then 
wager  of  law  would  be  allowed ;  or,  in  the  language  of  the  old  law-books, 
"  ley  gager."  Thus,  in  a  case  upon  an  alleged  retainer  of  a  surgeon  to  cure 
a  man  of  a  wound,  he  denying  the  retainer,  offered  to  wage  his  law,  which 
was  objected  to,  as  the  matter,  it  was  said,  would  be  in  the  knowledge  of  the 
neighbors ;  but  the  court  thought  otherwise,  and  that  the  defendant  was  en- 
titled to  wage  his  law.  He,  however,  waived  the  right,  and  took  an  issue  to 
the  country,  when  it  was  objected  against  the  plaintiff  that  he  had  not  stated 
in  what  place  the  retainer  was,  so  that  the  court  could  not  know  from  what 
"vill"  to  make  the  jurors  come,  and  for  this  the  plaintiff  failed  (Year-Book, 
48  Edw.  III.,  fol.  6).  Here  it  will  be  observed  that  the  connection  between 
the  two  systems  was  so  close  that  probably  some  of  the  very  same  men  who 
might  have  been  called  as  compurgators  would  have  been  summoned  as 
jurors ;  and  in  either  case  they  would  probably  have  acted  very  much  on  the 
same  ground  —  their  knowledge  of  and  belief  in  the  defendant.  One  prac- 
tical result  of  the  system  of  trial  by  jury  thus  still  prevailing  was  that  it  was 
not  applicable  to  matters  which  had  happened  beyond  seas,  as  in  the  curious 
case  of  Sir  Nicholas  Tamworth,  who  brought  a  writ  of  account  against  one 
John,  of  certain  jewels  worth  £400,  which,  as  he  said,  he  had  delivered  to 
John  in  Brittany.  John  set  up  some  matter  of  defence  occurring  there. 
Thorpe,  C.  J.,  said,  "  How  is  it  to  be  tried  ?  we  are  here  at  common  law,  and 
it  is  not  triable  here"  (41  Edw.  III.,  fol.  4,  9).  So  there  were  various 
matters  not  deemed  in  law  fit  for  trial  by  jury,  as  matter  of  record  (50  Echo. 
III.,  fol.  20).  So  the  lawfulness  of  espousals  was,  as  a  general  rule,  for  the 
bishop,  but  a  marriage  in  fact  for  the  country ;  and  so  of  a  question  whether 
a  man  was  or  was  not  born  in  matrimony  (42  Edw.  III.,  fol.  8).  So  wills  of 
personalty  were  proved  before  the  ordinary,  though  sometimes  an  issue  could 
te  raised  for  the  country  as  to  intestacy  (44  Edw.  III.,  fol.  16;  vide  post,  c. 
xvi.  as  to  trial  per  pais  and*  trial  by_  proofs,  etc.).  The  close  connection  with, 
and  indeed  part  of  this  head  of  trial,  or  at  all  events  of  procedure,  is  a  sub- 
ject which  had  altogether  escaped  the  author's  attention,  that  of  arbitra- 
tion, which  appears  to  have  been  often  resorted  to  at  this  period,  and 
probably  had  originally  arisen  in  the  old  Saxon  system  of  referring  dis- 
putes to  the  neighbors,  which  had  never  entirely  died  out,  and  indeed 
was  in  more  ways  than  one  adhered  to  and  retained  in  our  system  of 
procedure.  The  courts  of  the  county  in  the  hundred  came  virtually, 
as  has  been  shown  in  the  first  volume,  to  a  rude  kind  of  arbitrament 
by  neighbors;  and  this  system  had  been  so  far  retained,  even  in  trial 
by  jury,  that  it  was  necessary  that  jurors  should  come  from  the  "vill" 
or  the  hundred,  for  the  very  reason  that  they  would  be  likely  to  have 
knowledge  of  the  parties,  and  therefore  probably  of  the  truth  of  the 
matter  in  dispute.  It  was  therefore  a  fundamental  principle  of  the  law 
derived  from  our  Saxon  ancestors,  and  still  tenaciously  adhered  to,  that 
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The  most  striking  change  made  in  any  of  the  courts  was 
that  which  regarded  the  high  court  of  parliament,     The 

disputes  should,  as  far  as  possible,  be  referred  to  arbitrators.  And  be  it 
observed,  that  in  an  age  when  the  jurors  gave  their  verdicts,  not  on  evidence, 
but  on  their  knowledge  or  belief  of  the  truth  of  the  matter,  there  was  a  near 
resemblance  between  trial  by  jurors  and  arbitrators.  The  main  distinction 
was  that  arbitrators  chosen  by  the  parties  would  either  know  about  the 
matter,  or  would  be  able  to  hear  evidence  about  it,  which  jurors  did  not. 
The  difficulty  was,  that  arbitration  was  voluntary ;  so  that  the  party,_find- 
ing  it  likely  to  go  against  him,  might  revoke  his  submission  and  insist 
on  suing;  or  that,  even  after  an  award  against  him,  he  might  decline  to 
perform  it  or  adhere  to  it,  and  either  resort  to  law,  or  put  the  other  party 
to  do  so.  It  was  attempted  to  obviate  .these  difficulties  by  getting  both 
the  parties  to  execute  a  bond  to  submit  to  arbitration,  and  stand  by  the 
award,  with  a  penalty  in  case  of  breach.  Thus,  in  this  reign,  it  was  said 
that  in  case  of  an  arbitrament,  that  one  party  should  have  bond  out  of  the 
possession  of  the  other ;  if  the  latter  should  refuse  it,  the  other  would  have 
no  remedy,  unless  he  had  a  bond  to  stand  by  the  award  ( Yew-Book,  21  Edw. 
III.,  fol.  26).  So,  in  another  case,  in  an  action  on  a  bond,  it  appeared  that 
the  condition  was  that  the  parties  should  put  themselves  on  the  arbitrament 
of  four  persons  named,  and  that  they  commenced  their  arbitrament,  and 
continued  it  until  they  awarded,  that  the  parties  would  stand  to  the  award 
of  two  persons,  who  awarded  that  one  should  pay  eight  marks  to  the  other, 
etc.  ( Year-Booh,  27  Edw.  III.,  fol.  21).  There  were  difficulties  often  raised 
as  to  whether  an  arbitrament  was  a  bar  to  an  action,  unless  performed ;  for 
otherwise,  it  was  said,  there  was  no  satisfaction  ( Yea/r-Book,  45  Edw.  III.,  fol. 
16 ;  46  Edw.  in.,  fol.  17 ;  43  Edw.  III.,  fol.  27 ;  45  Edw.  III.,  fol.  16).  There 
was  a  close  connection  between  arbitrament  and  wager  of  law,  when  the  de> 
fendant  pledged  his  oath ;  and  indeed  there  were  cases  in  which  the  arbi- 
trators awarded  that  the  defendant  should  wage  his  law,  and  that  if  he  did 
so,  the  plaintiff  should  release  him  (46  Edw.  III.,  fol.  17).  It  was  doubtful, 
however,  whether  an  arbitration  pending  was  a  bar  to  an  action  (11  Hen. 
IV.,  fol.  12, 44).  The  principle  was  that  the  force  of  an  arbitration  depended 
on  the  submission  (8  Hen.  VI,  18);  and  that  while  it  lasted  the  parties  made 
the  arbitrators  their  judges  (16  Edw.  IV.,  fol.  8).  In  this  and  in  the  subse- 
quent reigns  arbitration  continued  to  be  much  resorted  to,  and  it  has  ever 
Bince  formed,  and  still  continues  to  form,  one  of  the  most  important  and 
salutary  means  of  settling  disputes  without  the  delay  and  vexation  of  litiga- 
tion. There  can  be  little  doubt  that  the  resort  to  arbitration  was  largely  the 
result  of  dissatisfaction  with  trial  by  jury,  which,  it  must  be  borne  in  mind, 
was  not  a  trial  by  judges  of  the  fact  upon  evidence,  but  only  a  trial  by  the 
jurors  upon  their  own  knowledge.  It  was  no  doubt  constantly  observed  that 
this,  in  a  great  variety  of  cases,  was  an  extremely  imperfect  and  unsatis- 
factory mode  of  determining  disputes ;  and  hence  a  natural  disposition  would 
arise  to  resort  to  arbitration,  a  proceeding  in  which  the  arbitrators  either 
knew  about  the  matter,  or  heard  evidence  and  examined  into  the  truth  and 
justice  of  the  case.  Indeed,  in  one  important  class  of  cases,  those  which  in- 
volved matters  of  account,  the  law  had  provided  a  kind  of  compulsory  pro- 
cess of  arbitration ;  for  the  parties  were  compelled  to  come  to  an  account 
before  "  auditors,"  or  arbitrators  appointed  by  the  court.  In  this  action  of 
account  the  procesB  was  summary ;  and,  by  a  statute  already  mentioned  in  a 
former  chapter,  a  capias  issued  to  arrest  the  party,  and  compel  him  to  account 
in  a  capias  ad  computamdwn,  as  it  was  called ;  and  upon  his  being  brought 
into  court,  auditors  were  at  once  assigned  by  the  court  (generally  the  masters 
or  officers  of  the  court),  and  then  he  was  compelled  to  account  before  them; 
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judicature  exercised  by  this  supreme  tribunal  has  been 
explained  in  the  former  part  of  this  history.1  ,udi<!atnre  ln 
What  was  then  said  was  founded  upon  the  tes-  p*111™161"- 
timony  of  very  scanty  materials,  confirmed  by  the  analogy 
observed  in  contemporary  judicatures,  and  the  experience 
of  later  times.  To  these  later  times  we  are  now  arrived. 
In  the  reigns  of  Edward  I.,  II. ,  and  III.,  we  find  records 
of  proceedings  in  parliament,  which  incontestably  verify 
what  was  before  delivered  on  the  judicial  character  of  this 
assembly,  and  furnish  materials  for  forming  an  accurate 
judgment  of  its  judicature,  whether  civil  or  criminal. 
From  them  also  may  be  collected  some  intimation  of  the 
judicature  of  the  council,  and  the  way  in  which  that 
court,  and  the  courts  of  exchequer,  king's  bench,  chancery, 
and  common  pleas  were  connected  with,  and  dependent 
upon,  the  court  of  parliament.  If  we  had  adhered  in 
this  instance  to  the  method  we  have  rigorously  pursued 
in  all  other  parts  of  our  historical  deduction,  that  is,  to 
take  notice  of  juridical  facts  as  early,  as  the  remains  of 
antiquity  afford  any  notice  of  them,  we  should  have  in- 
troduced the  present  observations  in  the  reign  of  Edward 
I. ;  but  they  were  deferred  to  avoid  repetition,  and  to  ac- 
commodate the  narrative  to  the  reader's  attention,  which, 
as  it  was  necessarily  to  be  much  engaged,  in  this  reign,  on 
the  alterations  made  in  the  court  of  parliament,  it  was 
thought  would  be  better  prepared  for  such  alterations  by 
a  statement  of  the  whole  subject  at  the  time,  than  by 
scattering  it  in  different  places.  It  must  .therefore  be  un- 
derstood, that  what  is  now  said  of  the  jurisdiction  of  the 
court  of  parliament  is  equally  applicable  to  the  reigns  of 
Edward  I.  and  II.,  and  indeed,  as  we  conjecture,  to  all 
the  reigns  preceding,  from  the  origin  of  the  Norman  con- 
stitution. 

The  great  extent  of  the  jurisdiction  of  parliament  in 
judicial  matters  seems  owing  to  the  idea  of  superintend- 
ence and  supremacy  attributed  to  that  assembly  by  the 

and  their  award  was  final,  and  had  the  force  of  a  judgment  (Sir  N.  Tam- 
worth's  case,  41_Edw.  IV,  fol.  3).  There  were  therefore  several  classes  of 
cases  in  which  trial  by  jury,  such  as  it  was,  gave  way  to  other  modes  of  pro- 
ceeding ;  wager  of  law,  in  which  the  defendant  pledged  his  oath ;  account, 
in  which  he  was  compelled  to  show  his  accounts  before  auditors ;  and  arbi- 
tration, in  which  both  parties  were  examined,  and  the  case  was  decided  upon 
evidence. 

1  Vide  vol.  i.,  c.  ii. 
13* 
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people.  It  was  thought,  that  the  parliament  was  to  re- 
dress all  wrongs,  to  remedy  all  abuses,  and  remove  all 
difficulties,  with  which  a  man  was  pressed  either  in  his 
person  or  property.  In  consequence  of  this  notion  it 
happened,  at  every  meeting  of  parliament,  that  petitions 
poured  in  from  all  quarters,  not  only  upon  subjects  of 
public  and  national  concern,  but  for  relief  in  private 
affairs.  These  petitions  were  exhibited  by  all  sorts  of 
persons,  upon  all  sorts  of  matters,  and  to  obtain  every 
species  of  relief  which  the  petitioners  thought  most  de- 
sirable in  their  situations.  "When  petitions  were  so  nu- 
merous, and  the  objects  of  them  so  multifarious,  it  could 
not  but  happen  that  many  were  frivolous,  and  many  were 
such  as  evidently  belonged  to  another  jurisdiction.  To 
distinguish  between  those  that  were  properly  within  the 
cognizance  of  parliament,  and  those  that  were  not ;  and 
also  in  order  that  those  which  belonged  to  other  courts, 
might  be  duly  remitted  thither;  certain  prelates,  earls, 
barons,  and  others,  were  appointed  in  every  parliament 
to  be  receivors  and  tryors  of  petitions.  Tbese  were  to  exam- 
ine all  petitions,  and,  upon  full  consideration  thereof, 
were  to  indorse  upon  them  what  course  was  to  be  pursued 
by  the  petitioner  to  obtain  redress ;  referring  him,  ac- 
cording to  the  nature  of  the  case,  either  to  the  full  par- 
liament, to  the  council,  to  the  chancery,  or  to  some  of  the 
other  courts.  It  was  for  this  reason  that  the  receivors  and 
tryors  of  petitions  are  ranked  by  Fleta  among  the  king's 
courts;  though,  as  he  says,  their  business  was  not  to  de- 
termine, but  only  to  hear  and  examine,  and  make  their 
report.1  This  is  the  outline  of  the  court  of  parliament, 
the  features  of  which  deserve  further  consideration. 

There  was  one  circumstance  common  to  all  these  peti- 
tions, that  they  were  addressed  either  a  nostre  seignour  le 
roi,  et  a  son  conseil,  etc.,  or  to  the  king  singly,  without 
naming  the  council  at  all;  though  the  former  was  the 
more  common  form.  As  to  the  matter  of  these  petitions, 
it  will  be  difficult  and  unnecessary  to  speak  of  them  par- 
ticularly :  the  curious  reader,  by  casting  his  eye  over  the 
parliament  rolls  of  this  and  the  two  preceding,  reigns,  will 
judge  whether  what  was  above  said  of  the  extent  of  this 
judicature  is  well  founded.    Petitions  were  infinite  as  to 


1  Vide  vol.  ii.,  c.  xi. 
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the  particular  objects  of  them ;  but  they  may  be  divided 
into  two  general  heads,  namely,  such  as  were  the  original 
commencement  of  a  suit,  and  such  as  complained  of  error 
or  delay  in  any  suit  depending  in  the  courts  below. 

The  manner  in  which  petitions  were  treated,  is  best 
seen  by  the  answers  they  received.  Petitions  that  were 
originally  for  redress  very  commonly  contained  matter 
which  was  properly  cognizable  only  at  common  law ;  in 
such  case  the  receivors  and  tryors,  upon  examination  of  the 
matter,  would  endorse  the  following  answers:  Sue  a  la 
comein  ley,  sue  brief  de  trespass,  et  aixi  de  manace  s'il  vou;1 
and  the  like.  If  it  was  in  some  matter  of  the  revenue, 
the  answer  would  be,  Soit  mande  as  tresorer,  et  barons  de 
I 'exchequer,  que  viewes  et  serches  les  roules  et  remembrances  de 
V exchequer,  et  aissi  appelU  aucuns  de  justices,  s'il  besoigne,  fa- 
cent  outre  en  discharge  le  dit et  que  ley  et  reson  demandent.2 

If  the  petition  related  to  any  of  the  king's  charters  or 
grants,  the  reference  was  usually  to  the  chancery,  which 
seemed  to  have  a  nearer  connection  with  the  council  than 
the  other  courts.  An  answer  to  one  petition  is  thus :  Soit 
ceste  petition  mande  en  chancellerie,  et  ittoeq ;  soient  bons  genz 
assignez  d'enquere,  en  la  presence  des  auscuns  de  la  chambre, 
s'ils  y  veuiUent  eslre,  si  les  choses  contenue  en  la  petition  soit  ve- 
ritables:  et  Venqueste  issint  prise,  et  retourne  en  chaunceUerie,  le 
chaunceller  vene  lefait,  etc.,3  et,  appellez  le  seneschal  de  la  cham- 
bre, ou  son  lieutenants,  et  les  serjeantz  le  roi,  et  auscuns  des 
justices,  solonc  ce  gu'il  verra  que  soit  a  faire,  et  oiez  les  resons 
pur  le  roi  etpur  lapartie,  face  outre  droit  et  reson.  To  another: 
Soit  ceste  petition  maunde  en  chancellerie,  et  iUoeq;  appelle  le 
counsail  la  roigne,  et  oiez  les  resons  d'une  part  et  d'autre,  soit 
ent  outre  fait  droit.*  If  it  was  a  matter  proper  for  the  cog- 
nizance of  the  council,  an  answer  to  this  effect  used  to  be 
given :  Veigne  devant  la  counsaile  et  declare  la  matere  contenue 
en  la  petition. 

These  are  some  instances,  out  of  many  others,  of  the 
manner  in  which  the  parliament  dismissed  certain  appli- 
cations for  redress.  The  petitions  themselves  are  rather 
examples  of  what  the  people  expected  from  the  parlia- 
ment, than  of  the  jurisdiction  really  exercised  by  it. 
Among  the  petitions  to  parliament  we  find  some  indorsed 
with  these  answers:    Coram  rege  et  magna  concilio;  and 

1  21  Edw.  m.  Pet.  Pari,  24  No.      'Ibid.       •  Ibid.,  69.      *  Ibid,  70. 


152  EDWABD  III.  [CHAP.  XIV. 

sometimes'  an  answer  concluded  with  these  words,  et  issint 
fait  respondu  en  plein  parlement.  These  and  the  like  an- 
swers, it  should  seem,  signified  that  the  parliament  had 
heard  and  decided  upon  the  petition  judicially,  by  a  sol- 
emn judgment  and  an  award  made  upon  it.  Matters 
that  were  determined  in  this  manner  by  the  parliament 
were  those  for  which  the  common  law  had  no  remedy,  or 
which  were  of  too  great  importance  to  be  referred  to  the 
council,  the  other  tribunal,  next  the  parliament,  for  sup- 
plying the  defects  of  the  common  law.  In  this  way  were 
original  petitions  in  parliament  exhibited  and  disposed  of. 

The  manner  in  which  petitions  for  directibn  in  suits 
depending  in  the  courts  were  entertained  by  parliament, 
will  appear  from  a  few  instances  where  such  interposition 
was  made.  In  the  21st  year  of  this  reign  there  is  a  peti- 
tion to  the  king  and  council,  stating  that  the  parties  were 
impleaded  by  writ  of  scire  facias  before  the  justices  of 
the  common  bench;  which  plea  had  been  six  years  de- 
pending, and  the  judges  could  not  yet  agree  upon  the 
judgment,  though  they  had  been  frequently  commanded 
by  the  king  so  to  do ;  the  petitioners,  therefore,  stating 
themselves  to  be  greatly  aggrieved  by  such  delay,  prayed 
the  king  that  he  would  command  the  chancellor,  or  the 
clerk  of  the  privy  seal,  to  send  a  writ  to  the  justices  to 
cause  the  record  in  the  said  plea  to  come  into  full  parliar 
ment,  that  the  matter  upon  which  they  doubted  might  be 
debated  before  the  peers  of  the  land,  and  so  might  be 
finally  determined  by  their  advice  and  that  of  other 
learned  men : 1  the  answer  to  which  was,  that  the  record 
and  process  should  be  brought  before  the  council,  and 
upon  view  thereof,  due  discussion  should  be  had.  Many 
instances  of  such  applications  to  parliament  might  be 
produced.2 

It  was  not  only  by  petition  of  the  parties  that  suits 
depending  in  the  courts  below  were  brought  into  parlia- 
ment, but  also  on  the  motion  of  the  judges  themselves, 
who,  in  cases  of  doubt  and  difficulty,  would  rather  take 
the  advice  of  parliament,  than  hazard  their  own  judgment 
In  the  40th  year  of  this  king,3  Thorpe  says,  that  he  and 
Sir  Hugh  Green  went  together  to  the  parliament,  where 
there  were  present  at  least  twenty-four  bishops  and  earls, 

1  21  Edw.  Ill   Pet.  Pari,  82.  »  40  Edw.  III.,  34. 

*  See  Cotton  Ann.,  p.  30,  a  long  case  reported. 
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and  asked  the  opinion  of  those  who  had  been  the  makers 
of  the  late  statute  of  jeofail,  concerning  the  alteration 
of  a  record.  "  At  another  time,"  the  same  judge  says,1 
"•  we  were  commanded  by  the  council,  that  when  any  case 
of  doubt  should  happen,  we  should  not  go  to  judgment 
without  good  advice:  therefore,"  adds  he,  in  the  case  then 
before  the  court,  "  go  to  the  parliament,2  and  as  they  will 
have  us  do,  we  will,  and  otherwise  not."  Instances  of 
this  kind  of  reference  were  frequent  in  this  reign,  when 
the  constant  sitting  of  that  assembly  afforded  more  op- 
portunity for  this  intercourse,  than  in  any  of  the  former 
periods.  It  was  in  the  spirit,  and  in  pursuance  of  the 
practice  then  in  use,  that  the  famous  statute  of  treason, 
25  Edward  III.  ordains,  that  when  any  new  case  of  sup^ 
posed  treason  should  arise,  not  precisely  within  the  terms 
of  that  act,  the  judges  should  not  proceed  upon  their  own 
conceptions,  but  should  take  the  opinion  of  the  next  par- 
liament. 

What  we  have  been  saying  of  petitions  in  parliament 
related  chiefly  to  civil  affairs.  It  was  not  less  common  to 
petition  parliament  in  criminal  matters :  upon  which  the 
parties  would  be  directed  to  sue  a  writ  of  oyer  and  termi- 
ner, or  take  such  other  steps  according  to  their  case,  as  the 
common  law  prescribed.  But  criminal  prosecutions  were 
instituted  in  parliament  in  another  way  than  by  petition. 
The  lords  constituted  a  great  inquest,  which  was  to  present 
and  try  each  other.  There  are  numberless  instances  of 
such  a  jurisdiction  all  through  this  reign.  In  the  fourth 
year  we  find  a  string  of  articles  charging  Roger  Mortimer 
with  certain  treasons,  felonies,  and  misdemeanors.  At  the 
end  of  the  record  it  is  said,  that  the  king  charged  the 
earls,  barons,  and  peers  of  the  realm  with  the  same ;  upon 
which  the  said  earls,  barons,  and  peers,  having  examined 
all  the  articles,  returned  back  to  the  king  in  the  same  par- 
liament, and  all  pronounced  by  the  mouth  of  one  of  them, 
that  the  matter  contained  in  those  articles  was  notorious 
to  them  and  to  all  the  people ;  wherefore,  they,  the  said 
earls,  barons,  and  peers,  as  judges  of  parliament,  by  assent 
of  the  king  in  the  same  parliament,  awarded  and  adjudged 
that  the  said  Roger  should  be  drawn  and  hanged  as  a 
traitor ;  and  order  was  accordingly  given  to  the  earl  mar- 

1 39  Edw.  HI.,  Mich.,  35.  •  Counsel. 
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shal  to  execute  the  sentence.1  It  appears  very  clearly  from 
this  case  who  were  the  judges  in  such  parliamentary  trials  ; 
namely,  that  the  lords  were  to  sit  in  judgment  on  each 
other,  as  peers.  But  the  enormity  of  the  offence  which 
was  to  be  punished  in  this  parliament,  and  which  was 
nothing  else  than  the  murder  of  the  late  king,  excited  a 
sort  of  resentment  in  the  parliament,  and  carried  them 
further  than  the  lawful  bounds  of  their  jurisdiction ;  for 
they  passed  sentence  of  death  upon  several  commoners. 
To  prevent,  however,  this  being  drawn  into  precedent  in 
future,  the  parliament  caused  the  following  memorandum 
to  be  entered  on  the  roll :  That  it  was  assented  and  agreed 
by  the  king,  et  toutz  les  grantz,  in  full  parliament,  that 
though  the  peers  had  taken  upon  them  to  give  judgment, 
with  the  king's  assent,  upon  certain  persons  who  were  not 
peers,  yet  no  peers  in  future  should  be  held  or  charged  to 
give  judgment  on  any  other  than  their  peers.2 

In  conformity  with  this  resolution,  it  appears  in  the 
same  parliament,  among  the  plaeita  eoronce,  when  Sir 
Thomas  Berkeley  was  to  be  tried  for  the  same  offence  of 
murdering  the  king,  and  he  alleged  he  was  out  of  Berkeley 
Castle  at  the  time,  and  therefore  not  consenting  to  the 
murder,  that  the  record  runs  thus :  de  hoc,  de  bono  et  malo 
ponit  se  super  patriam.  Ideo  venerunt  inde  juratores 
coram  domino  rege  in  parliamento  suo,  etc.3 

All  these  prosecutions  in  parliament  were  brought  for- 
ward by  articles  exhibited ;  but  who  were  the  persons  ap- 
pointed to  exhibit  such  articles,  and  to  stand  forth  as 
prosecutors,  does  not  appear.  Towards  the  latter  end  of 
this  reign  the  commons  took  this  burden  upon  themselves ; 
and,  among  their  other  petitions,  began  to  exhibit  accusa- 
tions for  crimes  and  misdemeanors  against  offenders  who 
were  thought  to  be  out  of  the  reach  of  the  ordinary  course 
of  the  law.  In  these  prosecutions  the  king  and  lords  were 
considered  as  judges.  The  first  of  these  is  in  the  42d 
year  of  the  king,  when  Sir  John  Lee  was  impeached  by 
the  commons  for  malpractices  while  steward  of  the  house- 
hold, and  for  fraud  in  some  private  transactions ;  concern- 
ing all  which  he  was  heard  before  the  great  council.*  In 
the  50th  year  the  commons  preferred  impeachments  against 
many  delinquents,  and  these  were  tried  by  the  lords.  Thus 

1  4  Edw.  III.,  1  Boll.  Pari.  s  Ibid.,  16.  * 

s  Ibid-,  6.  *  42  Edw.  III.,  Rot.  Pari.  20. 
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was  this  formidable  mode  of  prosecution  by  impeachment 
of  the  commons  first  set  on  foot. 

The  tribunal  next  in  authority  to  the  parliament  was 
the  council.  As  the  parliament  was  often  called  jUdicatnre  m 
by  this  name,  and  there  was  besides  more  than  ««"»«. 
one  assembly  of  persons  called  the  council,  much  difficulty 
has  arisen  in  endeavoring  to  distinguish  between  them. 
We  have  seen  that  petitions  to  parliament  in  private  mat- 
ters were  addressed  a  nostre  seignour  le  roi,  et  a  son  conseil. 
The  king  had  a  council  which  consisted  of  all  the  lords 
and  peers  of  the  realm,  who,  it  should  seem,  were  called 
together  by  him  at  times  when  the  parliament  was  not 
sitting :  this  was  called  the  grand  council,  as  well  as  the 
parliament  (being  probably  the  original  commune  concilium 
regni,  before  the  commons  were  summoned  thither),  and 
was  so  termed  to  distinguish  it  from  the  other  council, 
which  the  king  used  to  have  most  commonly  about  him 
for  advice  in  matters  of  law.  This  last  council  (which  in 
effect  approached  very  near  to  what  has  since  been  called 
the  privy  council),  consisted  of  the  treasurer,  chancellor, 
justices,  barons,  the  keeper  of  the  rolls,  the  masters  in 
chancery,  the  chamberlains  of  the  exchequer,  justices  in 
eyre,  justices  assigned,  justices  in  "Wales,  the  king's  Ser- 
jeants, the  secretaries  of  state,  clerk  of  the  privy-seal, 
clerk  of  the  wardrobe,  and  such  other  persons  as  the  king 
was  pleased  to  advise  with.1  In  both  these  councils  the 
king  sat  as  judge,  and  causes  heard  there  were  said  to  be 
coram  rege  in  concilio. 

The  nature  and  constitution  of  the  former  of  these  two 
councils  is  less  known  to  us  than  that  of  the  latter ;  but 
it  may  be  discerned,  that  both  of  them  kept  up  a  very 
close  correspondence  with  the  parliament ;  so  that  causes 
were  adjourned  from  thence  into  either  of  the  councils, 
and  were  there  heard  and  finally  determined.  Instances 
of  such  adjournments  into  the  inferior  of  these  councils 
were  very  common,  on  account  of  its  being  almost  always 
in  readiness  to  he  called  together,  the  king  being  seldom 
without  some  of  the  persons  constituting  this  council 
about  him:  such  references  are  to  be  found  almost  in 
every  page  of  the  parliamentary  rolls.  But  adjournments 
into  the  great  council  were  not  so  common,  as  it  was  seldom 

1  Vide  Stat.  14  Edw.  III.,  st.  1,  c.  5. 
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called ;  and  when  it  did  sit,  it  was  generally  after  the  dis- 
mission of  the  commons,  to  make  ordinances,  or  determine 
matters  that  were  agitated  and  remained  unfinished  in 
the  last  parliament.  The  impeachment  before  mentioned 
which  the  commons  preferred  against  Sir  John  Lee  in  the 
42d  year  of  the  king,  was  finally  determined  by  the  great 
council : 1  and  probably  many  other  matters  which  appear 
by  the  rolls  to  have  been  determined  by  the  council,  might 
have  been  heard  by  the  great  council;  but  owing  to  the 
appellation  being  equivocal,  it  is  hot  now  easy  to  distin- 
guish the  one  from  the  other.  The  method  of  address  to 
the  two  councils  was,  like  that  to  the  parliament,  by  peti- 
tion; and  the  objects  of  jurisdiction  there  were  such  ques- 
tions, whether  civil  or  criminal,  for  which  the  law  had  not 
sufficiently,  or  not  at  all,  provided.  The  king's  council 
used  to  sit  in  different  chambers  that  were  about  the  pal- 
ace ;  sometimes  en  la  chambre  de  peincte ;  sometimes  en  la 
chambre  blanche,  or  en  la  chambre  de  marcolf ;  and,  as  some 
say,2  en  la  chambre  des  etoiles;  to  which  place  of  their  sitting 
the  general  return  of  certain  writs  in  this  reign,  coram 
nobis  in  camerd,  referred: 3  it  very  often  sat  in  the  chauncery. 
Having  premised  these  observations  upon  the  state  of 
the  judicature  in  parliament  and  the  council,  the  altera- 
tions made  in  both  by  some  statutes  passed  in  this  reign 
will  be  better  understood.  There  was  only  one  statute 
that  at  all  affected  the  judicature  of  the  parliament.  This 
was  stat.  14  Edw.  III.,  st.  1,  c.  v.,  which  was  intended, 
partly,  to  relieve  that  assembly  from  the  burden  of  an- 
swering all  applications  from  the  courts  below,  and  partly, 
by  establishing  a  sort  of  perpetual  committee  of  parlia- 
ment for  that  purpose,  to  render  the  course  of  obtaining 
advice  and  direction  in  judicial  matters  more  regular  and 
easy.  The  statute  complains,  that  many  mischiefs  hap- 
pened through  delays  of  judgment,  as  well  in  the  chancery 
as  in  the  king's  bench,  common  bench,  exchequer,  before 
justices  assigned,  and  other  justices  appointed  to  hear  and 
determine ;  which  delays  were  occasioned  by  the  differ- 
ence of  opinions  among  the  judges,  and  by  other  causes. 
To  remedy  this  in  future,  it  was  ordained,  that  henceforth 
there  should,  at  every  parliament,  be  chosen  a  prelate,  two 
earls,  and  two  barons,  who  should  have  commission  and 

1  Pari.  Bot.,  27.  '  4  Inst,  ch.  5.  »  Vide  Pari.  Rot.,  passim. 
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power  from  the  king  to  hear,  by  petition  delivered  to 
them,  all  complaints  of  delays  or  grievances  done  to  them. 
Such  lords  were  to  have  power  to  cause  to  come  before 
them  at  "Westminster,  or  elsewhere,  the  tenor  of  records 
and  processes  of  such  judgments  so  delayed,  and  to  cause 
the  justices  who  were  then  present  to  come  before  them 
to  hear  the  cause  and  reasons  of  such  delays:  which  cause 
and  reasons  being  so  heard,  they,  by  advice  of  themselves, 
and  that  of  the  chancellor,  treasurer,  the  justices  of  the 
one  bench  and  of  the  other,  and  others  of  the  king's 
council,  as  many  and  such  as  they  should  think  conven- 
ient, were  to  proceed  to  take  a  good  accord  and  make  a  good 
judgment;  and  according  to  such  accord  so  taken,  the 
tenor  of  the  record,  together  with  the  judgment  so  ac- 
corded, were  to  be  remanded  before  the  justices  where  the 
plea  depended,  for  them  to  give  judgment  immediately 
according  to  the  record.  However,  if  the  difficulty  seemed 
so  great  that  it  could  not  well  be  determined  without 
assent  of  parliament,  it  was  enacted,  that  the  said  tenors 
should  be  brought  by  the  said  chosen  lords  to  the  next 
parliament,  and  there  a  final  accord  and  judgment  should 
be  given,  according  to  which  the  judges  should  be  com- 
manded to  proceed  to  give  judgment.  To  put  this  act 
into  immediate  execution,  a  commission  of  this  sort  was 
immediately  issued  to  the  Archbishop  of  Canterbury  and 
four  lords. 

Thus  was  a  subsisting  council  of  resort  provided  during 
the  intervals  of  parliament ;  but  the  supreme  court  of 
parliament,  which  had  distrusted  the  judges,  would  not 
confide  their  whole  authority  even  to  this  delegation  out 
of  their  own  body,  but  by  the  express  provision  of  this 
statute  reserved  to  themselves  the  final  decision  in  all 
points  of  difficulty  and  doubt.  It  appears,  even  after  this 
act  was  passed,  that  the  judges  did  not  cease  to  recur  to 
the  parliament  for  advice  immediately ; l  and  as  there  are 
through  all  the  rolls  many  instances  of  such  petitions  to 
the  parliament,  it  may  be  doubted  whether  this  statute 
and  the  establishment  thereby  appointed  were  much  at- 
tended to. 

While  the  intercourse  between  the  courts  of  ordinary 
justice  and  the  house  of  lords  was  endeavored  to  be 

1  Vide  ante,  c.  xiii. 
vol..  m. — 14 
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checked  by  the  former  statute,  the  supreme  judicature 
exercised  by  the  council,  in  matters  both  civil  and  crimi- 
nal, was  put  under  some  restraint  by  several  statutes. 
These  restraints  were  at  that  time  considered  as  in  sup- 
port of  the  Great  Charter  of  liberties,  which  had  forbid 
all  imprisonment  or  disseisin  of  freehold  but  by  the  judg- 
ment of  a  man's  peers,  or  the  law  of  the  land :  the  proc- 
ess and  proceeding  before  the  council  were  looked  upon 
as  derogatory  to  this  great  standard  of  common  justice, 
and  therefore  not  to  be  tolerated. 

The  jealousy  entertained  of  the  power  of  the  council 
was  justified  by  the  present  state  of  our  judicial  polity, 
compared  with  what  it  had  been  in  times  less  settled  and 
polished.  The  judicature  of  the  king  in  council  had  been 
admitted  for  wise  reasons  originally,  though  as  wise  ones 
might  now  be  urged  for  its  abrogation.  It  was  prin- 
cipally calculated  for  times  of  disorder,  when  the  common 
course  of  justice  was  circumscribed  to  very  narrow  bounds, 
and  ordinary  judges  were  unable  to  enforce  the  execution 
of  the  law  against  powerful  subjects.  When  the  state  of 
society  was  altered,  and  things  grew  more  settled,  such 
supreme  powers  seemed  no  longer  necessary.  Again,  the 
common  law  during  this  and  the  preceding  reigns  had 
arrived  to  such  a  degree  of  perfection,  that  arguments 
from  the  incompetency  or  defect  of  ordinary  provisions 
were  now  of  no  avail :  the  remedies  of  the  law  were  so 
increased  in  number,  and  their  execution  so  effectually 
Becured,  that  it  was  no  longer  requisite  to  recur  to  the 
judicial  character  of  the  king,  to  supply  by  his  preroga- 
tive the  insufficiency  of  law.  All  injuries  now  found 
redress  in  the  courts  below,  and  to  recur  to  any  other 
jurisdiction  was  thought  unnecessary,  dangerous,  and 
burdensome  to  the  subject. 

Such  arguments  of  convenience  and  propriety  co-oper- 
ating with  the  dread  impressed  by  an  authority  that  was 
as  much,  or  more,  perhaps,  of  a  political  than  judicial 
nature,  contributed  to  raise  a  clamor  against  the  council, 
and  occasioned  several  acts  of  parliament,  which  had  the 
effect  of  discountenancing  any  unnecessary  application  to 
the  king  in  council,  and  allowed  it  only  on  such  terms  as, 
it  was  thought,  might  prevent  an  abuse  of  it.  We  shall 
consider  these  parliamentary  regulations  in  the  order  in 
which  they  were  passed. 
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The  first  statute  on  this  subject  was  made  in  the  25th 
of  Edw.  III.,1  which  enacts,  that,  according  to  the  Great 
Charter,  none  should  thenceforth  be  taken  by  petition  or 
suggestion  made  to  the  king  or  his  council,  unless  it  was 
by  indictment  or  presentment  of  good  and  lawful  people 
of  the  same  neighborhood  where  the  fact  was  done,  in  due 
manner,  or  by  process  of  writ  original  at  the  common  law. 
Thus  far  of  criminal  inquiries.  Further,  as  to  civil  mat- 
ters, it  enacts,  that  none  should  be  ousted  of  his  franchise 
or  his  freehold,  unless  he  were  duly  brought  in  to  answer, 
and  was  forejudged  of  the  same  by  the  course  of  the  law; 
and  if  anything  was  done  otherwise,  that  it  should  be  re- 
dressed, and  held  void.  It  was  thought  not  sufficient  to 
declare  such  proceedings  to  be  void ;  but,  suggestions  to 
the  king  being  often  false  or  malicious,  it  was  enacted,  by 
stat.  37  Edw.  III.,  c.  xviii,,  that,  to  prevent  such  for  the 
future,  all  persons  making  suggestions  should  be  sent  with 
them  before  the  chancellor,  treasurer,  and  the  council, 
there  to  find  surety  for  prosecuting  their  suggestions ;  and 
if  the  suggestions  were  found  evil,  that  the  party  should 
incur  the  same  penalty  as  the  adversary  would  if  convicted, 
and  then  the  matter  should  be  left  to  the  process  of  the 
law.  This  latter  clause  was  repealed  in  the  next  year, 
and  instead  thereof  it  was  ordained,2  that  a  person  failing 
in  proof  of  his  suggestion,  according  to  the  former  stat- 
ute, should  be  commanded  to  prison,  till  he  had  agreed 
with  the  defendant  for  the  damage  and  slander  he  had 
sustained,  and  besides  made  ransom  and  fine  to  the  king. 

Either  the  evil  was  not  abated  by  these  statutes,  or  the 
uneasiness  of  the  people  'required  further  declarations  of 
the  parliament  on  this  subject.  "We  find,  about  four  years 
after  this,  an  act  which  seems  to  give  a  finishing  blow  to 
all  extraordinary  judicature  whatsoever,  whether  civil  or 
criminal.  The  commons  having  again  complained  that 
persons  were  brought  before  the  king's  council  by  writ, 
and  otherwise  upon  grievous  pain,3  against  the  law,  it  was 
enacted,  by  stat.  42  Edw.  III.,  c.  iii.,  that  no  man  be  put 
to  answer  before  justices  without  presentment  or  matter 
of  record,  or  by  due  process  and  writ  original,  according 
to  the  old  law  of  the  land,  and  that  anything  done  to  the 
contrary  should  be  void.     Some  plausible  exceptions,  no 

1  Stat.  5,  c.  4.  *  Stat.  38  Edw.  III.,  st.  1,  c.  9.  s  Sar  greve  peine. 
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doubt,  were  devised  to  prevent  the  full  operation  of  this 
statute,  as  the  council  still  continued  in  the  exercise  of  its 
judicial  authority,  both  civil  and  criminal. 

Thus  much  has  been  said  of  the  supreme  courts  held 
coram  rege  in  parliament  and  in  council.  We  now  pro- 
ceed to  the  inferior  courts.  If  these  were  taken  in  the 
order  to  which  they  seem  entitled  by  the  dignity  of  their 
style,  we  should  first  speak  of  the  two  courts  coram  rege, 
that  vbicunquefuerit  in  Anglid,  and  that  in  cancellarid.  But 
we  shall  first  speak  of  the  court  of  the  steward  and  mar- 
shal, a  tribunal,  as  we  have  seen,  once  of  great  eminence, 
but  now  sinking  both  in  jurisdiction  and  importance, 
owing  to  the  increasing  authority  of  the  king's  bench, 
which  derived  perhaps  some  of  its  cognizance  from  this 
court. 

It  was  enacted,  by  stat.  5  Edw.  III.,  c.  ii.,  that  inquests 
before  the  steward  and  marshal  of  the  king's 

Seward    house  should  be  taken  by  men  of  the  country 

and  marshal.     thereaboutSj    and     not     by    men     Qf    the     king's 

house,  except  in  cases  of  contracts,  covenants,  or  tres- 
passes made  by  men  of  the  king's  house,  of  the  one  part 
and  of  the  other,  and  within  the  household,  according  to 
the  statute  made  in  the  time  of  Edward  I.1  It  was  or- 
dained, that  if  any  one  would  complain  of  error  in  this 
court,  he  should  have  a  writ  to  remove  the  record  and 
procesB  before  the  king  in  his  place,  that  is,  in  the  king's 
bench:  so  that  the  king's  bench  was  confirmed  in  that 
appellate  jurisdiction  which  the  court  of  the  steward  and 
marshal  possessed  once  over  the  other  courts.  This  act 
was  confirmed,  or  rather  re-enacted,  in  ch.  ii.  and  iii.  of 
stat.  10  Edw.  III. 

The  re-enacting  the  provisions  of  this  act,  and  the 
petitions  of  the  commons  against  this  court  during  this 
reign,  show  that  its  jurisdiction  created  great  jealousy 
and  discontent.  In  the  25th  year  of  the  king,  the  com- 
mons prayed,  that  none  of  the  king's  servants  implead  any 
one  in  the  marshalsea,  which  was  refused,  as  indeed  it 
would  have  been  confining  this  court  wholly  to  those  of 
the  household.2  In  the  50th  year,  it  was  prayed,  that  the 
steward  and  marshal  should  hold  plea  of  nothing  but  what 
was  contained  in  the  statute  of  ArUcvli  super  chartas,  and 

1  Vide  vol.  ii.,  ft  xi.  *  Cott.  Abri.,  25  Edw.  III.*  34 
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that  the  limit  of  twelve  miles  might  be  reckoned  either 
from  the  king's  presence,  or  the  place  of  the  household, 
and  not  from  both,  and  that  the  steward  should  keep  his 
session  within  three  miles  of  the  king's  presence.  To  this 
was  answered,  that  the  twelve  miles  should  be  reckoned 
either  from  the  king's  presence  or  from  the  household, 
and  not  from  both.1  In  the  same  year  it  was  stated  to 
the  parliament  by  the  commons  that  there  was  great  com- 
plaint of  the  marshal's  court  throughout  the  realm,  in 
answer  to  which  the  parliament  desired  that  the  griev- 
ances might  be  specified.2  In  the  following  year  it  was 
prayed  that  the  marshal  might  not  intermeddle  in  that 
part  of  Southwark  which  was  called  guildable  ;3  and  again, 
that  it  might  be  declared  by  statute  what  pleas  the  mar- 
shal should  hold,  and  that  prescription  might  be  allowed 
before  him,  as  well  as  before  other  justices  of  the  king.4 
But  after  all  these  complaints,  this  court  was  left  to  con- 
tinue upon  the  ground  of  the  above  statutes  and  the  old 
common  law. 

There  appears  nothing  new  respecting  the  court  coram 
rege  ubicunque,  etc.,  commonly  called  the  king's  Th0kmg'S 
bench,  unless  the  frequent  mention  of  the  mar-  benoh- 
shal,  as  the  officer  and  gaoler,  may  be  considered  as  such. 
We  find  the  marshals  of  the  king's  bench  spoken  of  very 
familiarly  at  the  beginning  of  this  reign,  especially  in 
stat.  5  Edw.  III.,  c.  viii.,  relating  to  the  bailing  of  felons. 
As  this  act  states  some  things  very  particular,  it  may  be 
well  to  give  it  at  length.  It  begins  with  complaining 
that  persons  indicted  of  felonies,  robberies,  and  thefts, 
used  to  remove  the  indictment  before  the  king,  and  there 
surrender  themselves ;  upon  which  they  would  be  let  to 
bail  by  the  marshal  of  the  king's  bench,  as  were  also 
persons  appealed,  against  whom  an  exigent  had  been 
awarded.  As  this  was  letting  dangerous  offenders  loose 
upon  the  country,  it  was  necessary  some  restraint  should 
be  put  on  the  marshal's  power  of  bailing :  it  was  there- 
fore enacted,  that  such  persons  should  be  kept  in  prison  ; 
and  if  any  marshal  was  complained  of  within  term  for 
doing  otherwise,  that  the  justices  should  do  what  was 
right.  At  the  end  of  every  term  the  marshals  were  to 
choose  before  the  justices,  previous  to  their  departure 

1  Cott.  Abri.,  50  Edw.  III.,  82.  *  Ibid.,  153.  s  Ibid.,  31. 

♦Ibid.,  38. 
14*  L 


162  EDWARD  III.  [CHAP.  XIV. 

from  the  place  (supposing,  as  was  sometimes  the  fact,  that 
the  king's  bench  sat  in  many  different  parts  of  the  king- 
dom in  different  terms)  in  what  town  they  would  keep 
their  prisoners ;  and  there  they  were  to  hire  houses  at 
their  own  costs  for  keeping  of  such  prisoners,  and  were 
not  to  suffer  them  to  wander  abroad,  neither  with  hail 
nor  without ;  and  if  any  were  found  wandering,  the  mar- 
shal was  to  be  imprisoned  for  half  a  year,  and  ransomed 
at  the  king's  will.  After  the  statute  had  made  this  pro- 
vision for  the  marshals  of  the  king's  bench,  who,  it  should 
seem,  were  deputies  entrusted  on  occasion  of  removals  of 
that  court,  it  enacts,  respecting  the  marshal,  that  it  should 
be  done  within  the  verge,  as  reason  should  require.  A  dis- 
tinction, and  at  the  same  time  a  sort  of  connection  is  here 
marked  between  the  marshal  of  the  verge  and  the  mar- 
shals of  the  king's  bench,  which  seems  to  justify  a  con- 
jecture that  this  officer  was  adopted  from  the  court  of  the 
steward  and  the  marshal.  In  the  22d  year  of  the  king, 
the  commons  wanted  to  carry  this  law  against  the  mar- 
shals still  further ;  for  they  prayed,  that  if  they  let  any- 
body at  large  who  was  committed  for  the  peace,  they 
might  answer  in  damages ;  but  this  was  refused.1 
.  When  Magna  Charta  declared  that  common  pleas  should 
be  held  in  a  certain  place,  it  seems  to  have  been  under- 
stood as  of  a  certain  court  for  such  pleas,  and  not  of  a 
certainty  of  place  where  that  court  should  be  held  ;  for  we 
find  the  common  bench  had  been  removed  like  the  king's 
bench,  though  perhaps  not  so  frequently,  as  it  did  not  in 
its  style  import  to  be  attendant  on  the  person  of  the  kiDg. 
To  prevent  the  expense  and  mischief  which  happened  tp 
suitors  by  such  removals,  it  was  ordained  by  stat.  2  Edw. 
III.,  c.  xi.,  that  before  such  removal  the  justices  should  be 
warned  thereof,  in  order  that  they  might  duly  adjourn  the 
parties,  and  so  prevent  the  losing  of  their  process. 

The  court  of  exchequer  underwent  some  parliamentary 
regulations.  The  exchequer  was  a  depository  of  records, 
and  therefore,  by  stat.  9  Edw.  III.,  stat.  1,  c.  v.,  it  was 
ordained,  that  justices  of  assize,  gaol-delivery,  and  of  oyer 
and  terminer,  should  send  all  their  records  and  processes 
determined  and  put  in  execution  to  the  exchequer  at 
Michaelmas  every  year ;  and  that  the  treasurer  and  cham- 

1  Cott.  Abri,  22  Edw.  Ill,  20. 
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berlains  should  receive  them  under  the  seals  of  the  justices, 
and  keep  them  in  the  treasury,  as  had  been  usual  hereto- 
fore :  the  justices,  before  making  out  the  estreats,  were  to 
send  to  the  exchequer  as  formerly. 

The  course  of  appeal  from  judgments  in  the  exchequer 
was,  after  several  petitions  to  parliament,  at  Brror  ln  the  ei. 
length  settled  by  statute  (a).  In  the  21st  year  che»mr- 
of  the  king,  the  commons  petitioned  that  judgments  given 
in  that  court  might  be  redressed  and  reversed,  if  errone- 
ous, in  the  king's  bench,  the  same  as  error  in  the  common 
pleas,  and  not  before  themselves,  who  gave  the  judgment, 
as  it  should  seem  the  course  then  was.  To  this  it  was 
answered,  that  such  error  should  be  amended  by  the  chan- 
cellor, treasurer,  and  two  justices.1  But  it  was  afterwards, 
somewhat  differently,  declared  by  stat.  31  Edw.  III.,  stat. 
1,  c.  xii.,  that  where  a  man  complained  of  error  made  in 
process  in  the  exchequer,  the  chancellor  and  treasurer 
should  cause  to  come  before  them  in  any  chamber  of 
council2  near  the  exchequer,  the  record  of  the  process  out 
of  the  exchequer,  taking  to  them  the  justices,  and  such 
other  sage  persons  as  should  seem  proper,  and  should  cause 
to  be  called  before  them  the  barons  of  the  exchequer,  to 
hear  their  informations  and  the  causes  of  their  judgment, 
and  thereupon  duly  examine  the  business ;  and  if  any 
error  was  found,  should  correct  and  amend  the  roll,  and 
afterwards  send  them  into  the  exchequer  for  execution  to 
be  done  thereof. 

These  are  all  the  provisions  made  by  parliament  for  the 
better  ordering  of  business  in  the  court  of  exchequer. 
But  the  commons  had  frequently  petitioned  for  other 

(a)  The  statute,  it  is  to  be  observed,  applies  generally  to  error  in  the  ex- 
chequer, whether  in  actions  or  informations ;  and,  beyond  all  doubt,  revenue 
cases  upon  such  informations  were  decided  in  the  court  of  error  under  this 
act,  as  well  as  cases  between  party  and  party.  Thus  there  is  the  following 
case  in  the  reign  of  Edward  IV. :  In  the  exchequer  chamber,  before  the  jus- 
tices of  the  one  bench  and  the  other  (i.  e.,  the  king's  bench  and  common 
bench),  a  great  matter  was  rehearsed:  how  an  information  was  made  in  the 
exchequer  that  a  merchant  had  shipped  certain  goods,  etc.,  (then  the  case  is 
stated,  as  it  appeared  on  the  information,  and  the  return  of  the  party  to  a  writ 
issued  out  of  the  exchequer),  "  and  upon  that  there  was  a  demurrer  by  the 
attorney-general,  and  the  matter  was  argued.  And  it  was  said  that  the 
crown  could  either  demur  or  answer"  (4  Edw.  IV.,  fol.  4).  That  appears  to 
have  been  upon  the  record,  but  there  are  other  cases  in  which  the  facts  ap- 
pear to  have  been  somehow  stated  in  the  exchequer  chamber  before  the  court 
of  error,  perhaps  on  special  verdict. 

1  Cott.  Abri.,  21  Edw.  III.,  26.  '  En  ausaine  chambre  du  conseile. 
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alterations  in  the  practice  of  this  court,  which,  though 
they  were  unsuccessful  in  obtaining,  may  be  worthy  of 
notice,  as  they  exhibit  something  of  the  usage  of  the 
court,  and  the  opinion  then  entertained  upon  that  subject. 
In  the  22d  year  the  commons  prayed  that  an  accomptant 
in  the  exchequer  might  not  be  run  to  issues  before  he  had 
been  warned  to  appear.  To  this  it  was  answered,  that  the 
process  should  be  first  a  venire  facias,  and  then  a  distringas} 
Towards  the  close  of  this  reign  they  prayed  that  a  man 
might  have  the  privilege  of  waging  his  law  in  the  ex- 
chequer as  in  other  courts ;  but  this,  being  excluded  in 
that  court  by  the  king's  prerogative,  who  was  either  plain- 
tiff or  interested  in  all  suits  there,  was  not  granted.2  In 
like  manner  when  it  was  prayed  that  attaints  might  be 
had  of  verdicts  in  the  exchequer,  as  in  other  courts,  it  was 
refused.3 

We  find  it  had  become  a  practice  to  sue  in  the  exchequer 
upon  suggestions,  in  the  way  which  had  been  so  often  com- 
plained of  before,  respecting  the  council.  The  whole  pro- 
ceeding by  suggestion  being  a  prerogative  course,  might, 
upon  that  idea,  nave  obtained  in  the  exchequer,  which  was 
a  court  for  ordering  and  governing  the  king's  revenue,  and 
therefore,  of  all  others,  best  entitled  to  the  same  extraor- 
dinary and  summary  way  that  was  affected  by  the  council. 
In  the  40th  year  of  this  king  we  find  a  case  which  some- 
what explains  what  this  course  was.  It  was  said  by  Lud, 
a  baron  in  the  exchequer,  that  though  no  process  was 
made  against  the  king's  debtor,  yet  if  he  was  found  pres- 
ent in  the  exchequer,  he  should  be  bound  to  answer  to  the 
king.  To  this,  another,  named  Fitz-John,  said,  that  so  it 
would  be,  provided  it  appeared  of  record  that  he  really 
was  a  debtor ;  but  not,  if  it  only  appeared  by  surmise  or 
suggestion  made,  for  then  he  ought  to  be  brought  in  by 
process,  etc.4  This  was  putting  it  upon  the  footing  of 
the  other  courts ;  and  accordingly,  in  the  47th  year,  the 
commons  prayed  that  some  remedy  should  be  had  where 
persons  were  called  into  the  exchequer  upon  suggestion 
without  process,  contrary  to  the  statute  made  in  the  42d 
year  of  the  king5  before  mentioned.  The  answer  to  this 
was,  that  if  any  special  complaint  was  made,  remedy  might 

1  Cott.  Abri.,  22  Edw.  III.,  17.  *  40  Ass.,  35  pi. 

I  Ibid.,  50  Edw.  Ill,  83.  6  Vide  a^  cf  xiii> 

8  Ibid,  29  Edw.  IH,  27.  ' 


CHAP.  XIV.]  JUSTICES  OF  ASSIZE,  ETC.  165 

be  had  ;l  so  that  these  suggestions  in  the  exchequer  (which 
were  in  fact  no  other  than  petitions,  or  bills,  as  since  called) 
were  left  upon  the  ground  of  stat.  42  Edw.  III. 

Equal  pains  were  taken  to  improve  other  parts  of 
our  iudicial  establishment.     The  commissions 

c      "    .  -.        .    .  .,  jy  j     .  .  Justices  of  as- 

oi  assize  and  nisi  pnus,  ot  oyer  and  terminer,  size,  and  nut 
and  of  gaol-delivery,  received  several  modifi-  pnm,e 
cations.  It  was  complained  that  felonies  had  been  very 
much  encouraged,  not  only  by  too  easy  pardons,  but  also 
through  an  inattention  to  a  statute  made  in  the  time  of 
Edward  I.,2  which  directed  that  the  justices  assigned  to 
take  assizes,  if  laymen,  should  make  deliverance  of  the 
gaol ;  and  if  the  one  was  a  clerk,  and  the  other  a  layman, 
then  that  the  lay-judge,  together  with  another  of  the 
country  associated  with  him,  should  deliver  the  gaol.  It 
was  therefore  enacted  by  stat.  2  Edw.  III.,  c.  ii.,  that  jus- 
tices should  be  appointed,  as  directed  by  that  act ;  and 
that  assizes,  attaints,  and  certificates,  should  be  taken  be- 
fore the  justices  commonly  assigned,  being  good  men  and 
lawful,  and  having  knowledge  of  the  law,  as  directed  by 
another  statute  of  Edward  I.  In  addition  to  this  it  was 
now  further  provided,  that  writs  of  oyer  and  terminer 
should  not  be  granted  but  before  justices  of  the  one  bench 
or  the  other,  or  the  justices  errant ;  and  that  only  for  great 
hurt  and  horrible  trespass,  and  of  the  king's  special  grace,  as 
ordained  almost  in  the  same  words  by  the  statute  of  "West- 
minster 2.3 

The  next  provision  relates  to  the  commission  of  nisi 
prius.  The  last  alteration  made  in  this  commission  was 
by  the  statute  of  York,  in  the  preceding  reign,4  which  con- 
fined it  to  cases,  "  if  the  demandant  pray  the  same."  It 
was  now  enacted,5  that  all  such  inquests  to  be  taken  in  a 
plea  of  land  should  be  taken  as  well  at  the  suit  of  the 
tenant  as  of  the  demandant,  with  a  saving  of  all  other 
process,  as  appointed  by  the  said  statute  of  York.  By 
stat.  4  Edw.  III.,  c.  ii.,  it  was  ordained,  respecting  three 
of  these  commissions,  that  good  and  discreet  persons, 
other  than  of  the  places,  if  they  could  be  found  suflicient, 
should  be  assigned  in  all  the  counties  in  England  to  take 

1  Cott.  Abri.,  47  Edw.  III.,  34. 

2  Viz.  Stat.  27  Edw.  I.,  st.  1,  c.  3.     Vide  vol.  ii.,  c.  x. 

3  Viz.,  ch.  29.     Vide  vol.  ii.,  c  x. 

*  Vide  vol.  ii.,  c.  xiii.  6  Stat.  2  Edw.  III.,  ch.  16. 
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assizes,  juries,  and  certifications,  and  to  deliver  gaols ;  and 
that  was  to  be  three  times  a  year,  and  more  often,  if  need 
were. 

The  commission  of  nisi  prius  was  further  materially 
altered  by  two  statutes,  which  at  length  put  it  into  the 
form  into  which  it  has  continued  ever  since:  these  are 
stat.  14  Edw.  III.,  c.  xvi.,  and  stat.  20  Edw.  III.,  c.  vi. 
"We  have  seen  that  by  the  original  establishment  of  these 
justices,1  inquests  and  juries  upon  issues  arising  in  the 
court  of  king's  bench  or  common  pleas,  were  to  be  taken 
before  one  or  more  justices  of  the  same  place;  but  it 
often  happened  that  in  many  counties  no  justice  of  that 
description  came,  which  brought  great  inconvenience  on 
suitors  and  on  the  jurors  impanelled.  To  remedy  this  it 
was  ordained  by  stat.  14  Edw.  III.,  c.  xvi.,  that  in  the 
king's  bench,  a  nisi  prius  should  be  granted  before  any 
justice  of  the  court,  if  any  of  them  went  into  that  part ; 
if  not,  then  before  any  justice  of  the  common  pleas,  at  a 
certain  day  to  be  agreed ;  and  a  tenor  of  the  record  was 
to  be  delivered  or  sent  to  him,  under  the  seal  of  the  chief 
justice  of  the  place ;  at  which  day  he  was  to  take  the  in- 
quest, and  return  the  verdict  under  his  seal,  with  the 
writ,  the  tenor,  and  the  panel.  These  were  to  be  re- 
ceived in  the  king's  bench  and  enrolled,  and  thereupon 
judgment  given  according  to  the  verdict.  Such  justice 
of  the  common  pleas  was  to  have  power  to  record  defaults 
and  nonsuits,  the  same  as  if  the  nisi  prius  had  been 
granted  before  some  justice  of  the  king's  bench ;  after 
which  defaults  so  recorded  and  returned,  the  justices  were 
to  give  judgment  upon  the  record.  Thus  far  respecting 
issues  depending  in  the  king's  bench:  the  like  course 
was  to  be  pursued  in  regard  to  issues  in  the  common 
pleas.  Further,  it  was  provided  that  should  no  justices 
of  either  bench  come  into  the  country  where  inquests  or 
juries  were  to  be  taken,  then  the  nisi  prius  should  be 
granted  before  the  chief  baron  of  the  exchequer,  if  he  be 
a  man  of  the  law  (which  it  seems  at  this  time  he  sometimes 
was  not),  with  the  same  powers  as  were  given  to  the  jus- 
tices of  the  one  bench  or  the  other.  If  neither  any  jus- 
tice nor  the  chief  baron  came  into  the  country,  then  the 
nisi  prius  was  to  be  granted  before  the  justices  assigned 

1 13  Edw.  I.,  Westm.  2,  c.  30;  12  Edw.  II.,  at.  1,  c.  3,  4.  Vide  vol.  ii.,  c. 
s.  and  ante,  c.  zii. 
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to  take  assizes  in  those  parts,  so  that  one  of  the  justices 
assigned  was  a  justice  of  the  one  bench  or  the  other,  or 
the  king's  serjeant  sworn,  with  the  same  authority  as  was 
above  given  to  the  justices  of  the  one  bench  or  the  other. 
It  was  also  directed,  that  should  one  party  demand  the 
tenor  of  the  record,  to  deliver  to  the  justices  before 
whom  the  nisi  prius  was  granted,  in  order  to  prevent  any 
fraud  or  damage  being  done  to  the  other  party  or  the  in- 
quest, another  tenor  of  the  record  should  be  given  to  the 
other  party  if  he  required  it.  As  the  justices  of  nisi  prius 
were  authorized  by  the  statute  of  York  to  give  judgment 
in  the  country  upon  verdicts  of  assize  and  of  inquests, 
and  upon  nonsuits  and  defaults,  it  was  ordained  that  the 
justices  appointed  by  this  act  should  have  the  same  au- 
thority. 

In  the  20th  year  of  this l  king,  it  was  ordained  that 
justices  of  assize  should  have  commissions  authorizing 
them  to  inquire  in  their  sessions  of  sheriffs,  escheators, 
bailiffs  of  franchises,  and  their  under-ministers ;  and  also 
of  maintainers,  common  embraceors,  and  jurors  in  the 
country,  if  the  said  officers  took  anything  for  the  execu- 
tion of  their  office,  as  for  making  panels  or  putting  in 
jurors  suspected  and  of  evil  fame ;  and  if  the  paid  main- 
tainers, embraceors,  or  jurors  took  reward  of  the  parties 
to  prevent  the  course  of  justice.  This  proceeding  was  to 
be  as  well  at  the  suit  of  the  king  as  that  of  the  parties ; 
and  therefore,  says  the  statute,  the  king  has  commanded 
the  chancellor  and  treasurer  to  hear  the  complaints  of  all 
persons  so  aggrieved,  and  to  ordain  speedy  remedy. 

The  other  material  alteration  in  the  proceeding  at  nisi 
prius  was  effected  by  stat.  42  Edw.  III.,  c.  xi.  It  was 
complained  that  the  panels  of  inquests  were  not  returned 
before  the  sessions  of  the  justices  at  nisi  prius,  and  other- 
wise ;  so  that  the  parties  could  not  have  knowledge  of  the 
names  of  the  persons  to  pass  on  the  inquest,  whereby, 
says  the  statute,  divers  of  the  people  have  been  disinher- 
ited and  oppressed.  To  remedy  this  it  was  now  enacted, 
that  no  inquests,  but  assizes  and  deliverances  of  gaols, 
should  be  taken  by  writ  of  nisi  prius,  nor  in  other  man- 
ner, at  the  suit  of  any  one,  before  the  names  of  all  those 
who  were  to  pass  in  the  inquest  were  returned  into  court. 

1  Ch.  6. 
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Thus  far  of  nisi  prius.  As  to  assizes,  it  was  directed  that 
sheriffs  should  array  the  panels  in  assizes,  four  days  at 
least  before  the  sessions  of  the  justices  (a),  under  the  pen- 
alty of  £20,  so  that  the  parties  might  have  a  view  of  the 
panel  if  they  required  it.  It  was  further  directed,  in 
order  to  facilitate  the  above  regulation,  that  bailiffs  of 
franchises  should,  under  the  like  pain,  make  their  return 
to  the  sheriff  six  days  before  the  sessions. 

These  two  acts  of  the  14  and  42  Edw.  III.,  deserve  a 
particular  notice.  It  is  probable,  that  before  the  14  Edw. 
III.,  there  used  to  be  no  record  made  out  for  the  trial  at 
nisi  prius  ;  which  being  before  a  justice  of  the  court  where 
the  issue  was  joined,  there  was  less  need  of  any  copy  of 
it  to  inform  the  judge ;  and  the  authority  to  try  the  issue 
rested  wholly  on  the  judge's  commission  of  nisi  prius. 
Whether  before  this  act  there  might  not  be  sometimes  such 
a  copy  made,  can  only  be  collected  from  probable  conjec- 
ture ;  but  after  this  act,  it  became  both  expedient  and 
requisite  that  a  tenor  of  the  record  should  be  made,  which 
has  since  been  called  the  Nisi  Prius  Record ;  upon  which  the 
judge  "  returned  the  verdict,"  as  the  act  says,  making 
what  has  been  since  called  the  Postea,  from  the  initial  word 
in  the  form  of  the  return. 

The  alteration  effected  by  stat.  42  Edw.  III.,  was  this. 
"We  have  seen  that  heretofore  certain  writs  used  to  be  made 
returnable  before  the  justices  itinerant,  sometimes  with 
a  clause  of  nisi  prius,  sometime  without.1  It  is  probable 
this  practice  was  not  yet  wholly  out  of  use,  and  that  this 
statute  alludes  to  it  when  it  speaks  of  "  writs  returned  at 
the  sessions  of  the  justices  at  nisi  prius  and  otherwise."  "We 
have  also  seen2  that  this  clause  of  nisi  prius  was  inserted 
not  only  in  the  writ  of  venire  facias,  as  directed  by  the 

(a)  Upon  this  took  place  one  of  the  most  important  decisions  ever  pro- 
nounced, and  one  which  may  well  be  studied  as  a  leading  case  upon  the  con- 
struction of  statutes  as  to  procedure.  It  was  held  that  notwithstanding  the 
Eeremptory  words  of  the  statute,  yet  —  though  there  were  only  two  days 
efore  the  asBize  —  it  sufficed;  for  that  a  statute  was  in  the  affirmative,  as 
this  was,  did  not  "  toll,"  i.  e.,  take  away,  the  common  law  (43  Assize,  fol.  22). 
That  is  to  say,  in  more  modern  language,  the  act  was  directory ;  it  merely 
said  that_  there  should  be  so  many  days'  notice  of  the  proceeding ;  it  did  not 
say  that  if  there  were  not  the  proceeding  should  not  be  valid.  It  would  be 
difficult  to  find  a  more  important  decision,  or  one  establishing  a  principle 
more  beneficial  (vide  3  Hen.  VII.,  fol.  2).  And  it  would  be  well  if  it  had 
been  followed  in  later  times. 
1  Vide  vol.  ii.,  c.  vi.  j  ibid.,  c.  vii. 
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statute  of  nisi  prius,  but  also  in  the  writs  of  habeas  corpora 
juratorum  and  distringas,  when  the  jurors  were  brought  in 
by  either  of  those  writs,  after  their  default  on  the  venire 
facias.  The  practice  had  continued,  as  formerly,  irregular 
and  unsettled ;  but  when  this  act  directed  that  no  inquest 
should  be  taken  by  "nisi prius,. or  other  manner,"  before 
the  names  of  the  jurors  were  returned  into  court,  it  is 
probable  that,  in  order  to  attain  this  object,  the  jury-pro-' 
cess  began  then  first  to  be  arranged  in  this  way:  The 
venire  facias,  instead  of  containing  the  clause  of  nisi  prius, 
was  made  returnable  on  some  day  in  term,  with  the  panel 
annexed ;  then,  after  the  parties  had  had  the  opportunity 
of  making  their  challenges,  as  designed  by  this  statute, 
the  process  of  distringas  or  habeas  corpora  would  issue,  with 
a  clause  of  nisi  prius  in  it,  returnable  the  following  term ; 
and  upon  this  writ  the  trial  was  had.  Thus,  ever  after, 
it  was  necessary  in  all  causes  that  went  to  trial,  to  have 
both  a  venire  and  a  process  of  contempt,  either  a  distringas 
or  a  habeas  corpora  against  the  jurors. 

Some  few  regulations  were  made  respecting  justices  of 
oyer  and  terminer,  independent  of  the  other  commissions, 
and  which,  for  this  reason,  we  have  reserved  to  be  men- 
tioned last.  In  the  statute  of  Northampton,  stat.  2  Edw. 
III.,  c.  vi.,  which  contains  many  provisions  for  the  better 
keeping  of  the  peace,  and  punishment  of  offenders,  it  was 
ordained  by  chap,  vi.,  that  whereas  by  the  statute  of  Win- 
chester the  justices  assigned  had  power  to  inquire  of  de- 
faults in  the  execution  of  that  statute,  and  make  a  report 
thereof  to  the  king  in  parliament,  to  be  remedied  by  the 
king,  which  course  did  not  seem  effectual ;  it  was  now 
enacted  that  the  said  justices  should  have  power  to  punish 
all  disobedient  persons.  This  was  in  the  early  part  of  the 
reign,  before  the  keepers,  or,  as  they  were  afterwards  called, 
justices  of  the  peace,  were  commissioned  with  such  high 
powers  as  they  afterwards  received. 

By  another  chapter *  of  the  same  statute  there  is  a  spe- 
cial authority  given  to  the  justices  of  oyer  and  terminer, 
which  seems  to  be  a  confirmation  of  the  court  of  trailbaston 
instituted  by  Edward  I.  For  the  punishment  of  felonies, 
robberies,  manslaughters,  trespasses,  and  oppressions  of 
the  people,  it  was  enacted  that  the  king  should  assign 

1  Ch.  7. 
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justices  in  divers  places,  within  the  king's  bench  and 
elsewhere,  as  was  done  in  the  time  of  Edward  I.  of  great 
men  of  the  land,  being  of  great  power  with  some  justices 
of  one  bench  or  the  other,  with  other  learned  men  in  the 
law,  to  inquire,  as  well  at  the  suit  of  the  party  as  at  the 
king's  suit,  and  to  hear  and  determine  all  manner  of  felo- 
nies, robberies,  manslaughters,  thefts,  oppressions,  con- 
•  spiracies,  and  grievances  done  to  the  people  against  the 
law,  statutes,  and  customs  of  the  realm,  as  well  within 
franchise  as  without ;  and  also  to  inquire  of  the  sheriffs, 
coroners,  under-sheriffs,  hundredors,  bailiffs,  constables, 
and  all  other  ministers  within  liberties  and  without.  "We 
shall  see  afterwards  that  the  authority  of  justices  of  the 
peace  was  thought  more  conducive  to  such  end  than  this 
commission  of  trailbaston,  and  that  the  latter  was  gradually 
superseded  thereby.  In  the  34th  year  of  this  king,1  it 
was  ordained  that  the  justices  assigned  in  writs  of  oyer 
and  terminer  should  be  named  by  the  court,  and  not  by  the 
party,  as  we  have  seen  might  be,  and  was  usually  the 
course.2 

Thus  stood  the  commissions  of  assize  and  nisi  prius,  of 
oyer  and  terminer,  and  gaol-delivery  at  the  close  of  this 
reign.  Though  attempts  had  been  made  to  expedite  causes 
When  they  had  come  to  that  stage  in  which  a  nisi  prius 
should  issue,  it  was  prayed  by  the  commons,  in  the  50th 
year  of  the  king,  that  the  process  of  such  as  were  at  issue, 
and  did  not  within  one  year  after  sue  out  their  nisi  prius, 
should  be  discontinued  and  held  void :  again,  if  the  plain- 
tiff or  defendant  did  not,  upon  the  return  of  the  habeas 
corpora,  sue  out  his  nisi  prius,  that  the  whole  process  might 
be  discontinued :  and  further,  that  every  man  might  have 
his  nisi  prius  granted  as  well  against  the  king  as  others, 
without  suing  to  the  privy  seal:  but  neither  of  these 
applications  succeeded ; s  any  more  than  a  petition  that 
such  as  sued  forth  assizes  should  not  be  obliged  to  pay  for 
the  justices'  patent,  as  had  always  been  the  usage.4 

A  statute  was  made  in  the  20th  year  of  the  king,  which 
had  a  reference  to  all  the  courts  we  have  been  mention- 
ing, and  was  founded  in  a  zeal  for  the  due  administration 
of  justice  to  all  the  king's  subjects.  This  statute  opens 
by  stating  that  the  king  had  commanded  his  justices  to 

1  Ch.  1.  3  Cott.  Abri.,  Edw.  III.,  146,  174. 

1  Vide  vol.  ii.,  c.  ix.  «  Ibid.,  45  Edw.  III.,  35. 
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do  equal  law  and  execution  of  right  to  all  his  subjects, 
whether  rich  or  poor,  without  any  regard  to  persons,  and 
without  delaying  to  do  right  on  account  of  any  letters  or 
commandment  from  the  king  or  any  other;  and  it  enacts, 
that  should  any  letters,  writs,  or  commandments  come  to 
the  justices,  or  to  others  deputed  to  do  law  and  right,  ac- 
cording to  the  usage  of  the  realm,  in  disturbance  of  the 
law,  or  execution  thereof,  the  justices  and  others  deputed 
should  proceed  to  hold  their  courts  and  processes  as  if  no 
such  interference  had  been  made.  It  recites  that  the  king 
had  caused  all  his  justices  to  be  sworn,  to  take  no  fee  nor 
robe  (that  being  the  denomination  under  which  part  of 
their  salary  was  paid)  of  any  one,  but  the  king  only,  during 
their  office;  and  to  take  no  gift  nor  reward,  by  themselves 
or  by  others  to  their  use,  of  any  one  who  had  any  matter 
depending  before  them,  except  meat  and  drink,  and  that 
of  small  value;  and  further,  to  give  no  counsel  to  any 
where  the  king  was  party,  or  was  interested,  under  pain 
of  their  body,  lands,  and  goods.  At  the  same  time  an 
increase  was  made  in  the  judges'  fees.1  The  same  was 
ordained  respecting  the  barons  of  the  exchequer;  and  they 
were  expressly  commanded,  in  the  king's  presence,  to  do 
right  and  reason  to  all  the  king's  subjects,  without  the 
delays  that  had  been  so  much  complained  of  in  that  court.2 
It  was  also  ordained,  that  justices  assigned  to  hear  and 
determine,  and  those  who  were  associated  to  them,  jus- 
tices of  assize  to  be  taken  in  the  country,  and  of  gaol- 
delivery,  and  those  associated  to  them,  should  take  such 
an  oath  as  should  be  enjoined  them  by  the  council  in  the 
chancery, before  their  commissions  were  delivered  to  them.3 
The  impediment  thrown  in  the  way  of  judicial  pro- 
ceedings by  protections,  was  a  great  grievance  to  the 
nation ;  and,  notwithstanding  the  fair  appearance  of  the 
king's  intention,  as  expressed  in  the  above  statute,  these 
protections  were  granted  all  through  this  and  the  subse- 
quent reigns,  and  the  commons  frequently,  though  in 
vain,  petitioned  against  them.  From  a  perusal  of  stat. 
25  Edw.  III.,  st.  5,  c.  xix.,  we  find  the  king  had  granted 
protections  to  several  persons,  being  his  debtors,  discharg- 
ing them  from  any  other  actions  of  debt  till  they  had 
satisfied  the  king.     It  was  provided  nevertheless,  by  that 

1  Ch.  1.  !  Ch.  2.  s  Ch.  3. 
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act,  that  such  persons  should  answer  suits  against  them, 
but  that  execution  of  the  judgment  should  be  suspended  till 
the  king  was  paid ;  though  such  plaintiffs,  if  they  would 
undertake  for  the  king^  debt,  might  have  immediate 
execution  against  the  defendant.  Very  early  in  this  reign 
it  was  enacted,1  that  no  command  either  under  the  great 
or  little  seal  should  issue  to  disturb  or  delay  common 
right ;  and  if  any  such  command  was  to  come,  the  justices 
were  to  disregard  it.  As  there  was  still  complaint  of  fines 
being  exacted  for  beaupleader,  the  statute  of  Marlbridge 
was  again 2  directed  to  be  observed.3 

After  the  several  courts,  the  remedies  of  the  law  con- 
stitute the  next  objects  of  consideration.  Nothing  more 
was  done  by  the  parliament  on  this  head  than  enlarging 
and  modifying  those  already  in  use,  making  no  addition 
to  the  old  stock. 

The  writ  of  attaint,  of  which  so  much  has  already 
been  said,*  was  the  only  redress  to  which  those  could  re- 
sort who  had  suffered  by  an  unjust  verdict ;  this  was  now 
rendered  more  general  and  more  expeditious  by  some  few 
regulations.  It  was  ordained  by  stat.  1  Edw.  III.,  st.  1, 
c.  vi.,  that  a  writ  of  attaint  should  be  granted,  as  well 
upon  the  principal  as  the  damages  in  a  writ  of  trespass, 
and  that  the  chancellor  should  have  power  to  grant  such 
writs  without  speaking  thereof  to  the  king.  Further,  it 
was  enacted,  that  the  justices  should  not  omit  taking  the 
attaint,  because  the  damages  for  which  it  went  were  not 
yet  paid ;  which  it  seems  was  before  held  a  good  objection 
upon  the  trial,  as  the  party  plaintiff  could  not  say  he  had 
been  damnified  till  he  had  paid  the  damages  given  by  the 
wrongful  verdict.  To  avoid  the  great  delays  to  which 
attaints  as  well  as  other  suits  were  liable,  but  which  were 
particularly  grievous  in  an  action  that  was  made  neces- 
sary by  the  misconduct  of  jurors,  who  had  failed  of  doing 
their  duty,  it  was  enacted,  by  stat.  5  Edw.  III.,  c.  vi.,  that 
no  essoin  of  the  king's  service  nor  protection  should  be 
allowed  in  such  juries,  any  more  than  in  assizes  of  novel 
disseisin  ;6  that  five  days6  in  the  year  at  least  should  be 

1  Stat.  2  Edw.  III.,  c.  8.  »  Stat.  1  Edw.  III.,  Bt.  2,  c.  8. 

1  Vide  vol.  ii.,  c.  viii.  *  Vide  vol.  ii.,  c.  ix. 

6  Vide  ante. 
e  This  must  considerably  shorten  the  returns  prescribed  by  the  stat.  Dies 
communes  in  banco.     Vide  vol.  ii.,  c.  viii. 
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given  before  the  justices  of  the  common  bench  in  such 
juries ;  and  that  there  should  be  a  nisi  prius  in  this,  as  in 
other  writs.  Again,  by  the  next  chapter  of  the  same  act 
the  provision  of  stat.  1  Edw.  III.  concerning  attaints  in 
trespass,  was  enlarged ;  for  it  was  enacted,  that  attaints 
should  be  allowed  as  well  in  pleas  of  trespass  moved  with- 
out writ  as  by  writ,  before  justices  of  record,  if  the  dam- 
ages adjudged  were  more  than  forty  shillings.  This  was 
carried  still  further  by  stat.  28  Edw.  III.,  c.  viii.,  which 
gives  this  writ  as  well  upon  a  bill  (which  had  lately  be- 
come a  common  way  of  instituting  suits)  as  a  writ  of 
trespass,  without  any  regard  to  the  quantity  of  damages. 

In  the  meantime,  the  parliament  had  been  solicited  to 
make  this  remedy  more  general.  In  the  21st  year  there 
was  a  petition  praying  that  attaints  should  be  granted  in 
writs  of  debt,  and  in  all  other  writs  and  bills  where  the 
demands  or  damages  did  not  amount  to  forty  shillings ; 
and  further,  in  actions  where  a  person  sued  tampro  domino 
rege,  quam  pro  seipso,  as  the  king's  ministers  and  others 
frequently  did,  where,  as  the  whole  principal  and  damages 
recovered  went  to  themselves  and  not  to  the  king,  it  was 
thought  hard  that  neither  a  writ  of  error  nor  attaint 
should  be  had.  But  though  it  was  granted  that  writs  of 
error  should  lie,  this,  as  well  as  the  former  application 
about  attaints,  did  not  receive  a  favorable  answer.1  The 
parliament,  however,  at  length  complied  with  the  wishes 
of  the  people,  and  it  was  ordained  by  stat.  34  Edw. 
III.,  c.  vii.,  that  an  attaint  should  be  had  by  the  person 
against  whom  a  verdict  passed,  as  well  in  pleas  real  as 
pleas  personal;  and  that  it  should  be  granted  to  the  poor, 
would  affie  that  they  had  nothing  whereof  to  make  fine, 
saving  their  countenance,  without  paying  any,  and  to  all 
others  upon  an  easy,  fine.  After  this,  the  proceeding  by 
attaint  grew  more  common,  being  open  to  all  persons  who 
were  aggrieved  by  a  false  verdict. 

It  was  complained  that  executors  could  not  by  the  old 
law  have  an  action  for  a  trespass  done  to  their  testator, 
as  of  goods  and  chattels  carried  away  ;  to  remedy  which 
it  was  enacted  by  stat.  4  Edw.  III.,  c.  vii.,  that  they  should 
have  actions  in  such  cases,  and  recover  damages,  as  their 
testators  might.     And  further,  by  stat.  25  Edw.  III.,  st.  5, 

1  Cott.  Abri.,  21  Edw.  III.,  23,  24. 
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c.  v.,  it  was  ordained,  that  executors  of  executors  should 
have  actions  of  debt,  accompt,  and  of  goods  carried  away, 
of  the  first  testator ;  and  further,  should  have  execution 
of  statutes-merchant,  and  recognizances  made  in  courts  of 
record  of  the  first  testator  as  he  would  have  had  if  alive. 
Such  executors  of  executors  were  to  answer  to  others  for 
so  much  of  the  goods  of  the  first  testator  as  came  to  their 
hands,  in  the  same  manner  as  the  first  executors  should 
have  done  if  alive. 

We  have  before  seen  that  an  assisa  utriim,  or,  as  itdiad 
now  long  been  called,  a  juris  utriim,  would  not  lie  for  any- 
other  than  a  parson  ;x  but  it  was  now  ordained  by  stat.  14 
Edw.  III.,  st.  1,  c.  xvii.,  that  parsons,  vicars,  wardens  of 
chapels,  and  provosts,  wardens  and  priests  of  perpetual 
chauntries,  should  have  writs  of  juris  utriim  of  lands  and 
tenements,  rents  and  possessions  annexed  to  vicarages, 
chapels,  and  chauntries,  and  recover  by  other  writs  in 
their  case,  as  parsons  of  churches  or  prebends  (a).  The 
writ  of  deceit  was  extended  by  stat.  2  Edw.  III.,  c.  xvii., 
which  enacted,  that  it  should  be  maintainable  as  well  in 
case  of  garnishment  touching  pleas  of  land,  where  such 
garnishment  was  given,  as  in  case  of  summons  in  a  plea 
of  land. 

Such  were  the  alterations  made  in  some  old  writs  by 
parliament.  The  commons  endeavored  to  obtain  a  change 
of  the  law  in  two  real  writs,  but  were  not  successful. 
They  complained,  that  where  land  was  given  to  a  man 
and  his  wife,  and  the  heirs  of  their  body  begotten,  though 
they  had  no  issue  between  them,  yet  if  one  died,  the  other, 
as  the  law  then  stood,  might  commit  waste,  not  being 
within  any  of  the  laws  of  Edward  I.  made  against  waste.1 
This  was  thought  a  great  hardship  on  the  reversioner,  as 
the  estate  of  the  first  takers  (though  the  survivor  of  them 

(a)  In  the  reign  of  Edward  II.  it  was  held  that  an  abhot  or  other  ecclesi- 
astical person  could  have  a  writ  of  ne  injuste  vexes,  in  respect  of  land  held  in 
frankalmoigne  (The  Abbot  of  Baring's  case,  Year-Book,  7  Edward  II,  234). 
The  abbot  there  complained  of  one  Balf  for  taking  his  cattle,  and  Ealf  set 
np  that  the  abbot  held  of  him  by  rent-service,  of  three  shillings,  for  which 
he  seized  the  beasts.  To  which  the  abbot  replied,  that  he  held  the  land  in 
pure  and  perpetual  alms  [en  pure  et  perpetvel  almoigne),  discharged  of  all 
manner  of  service ;  on  which  it  was  said,  that  if  the  rent-service  was  wrong- 
fully claimed,  the  abbot  could  be  discharged  by  the  writ  of  ne  injjuite  vexes. 
,  Elnota,  per  Inge,  C.  J.,  in  isto  placeto,  quod  abbas  potest  habere  le  ne  vexes 
ubi  tenet  in  pura  et  perpetua  eleemosina  (fol.  235). 

1  Vide  vol.  ii.,  c.  vi.  5  Vide  vol.  ii.,  c.  ix. 


CHAP.  XIV.]  PROCEDURE  —  OUTLAWRY.  175 

was  called  tenant  in  tail,  after  possibility  of  issue  extinct)  could 
be  considered  as  in  effect  only  an  estate  for  term  of  life ; 
it  was  therefore  prayed,  that  a  writ  of  waste  might  lie  in 
such  case.  Again,  as  a  writ  of  possession  would  not,  by 
the  old  law,  lie  of  land  devisable,1  although  not  actually 
devised,  and  this  was  felt  to  be  a  considerable  impediment 
to  justice,  it  was  prayed  that  writs  might  be  granted  of 
such  lands,  saving  to  the  tenants  their  plea  in  case  of  an 
actual  devise.  The  answer  to  both  these  petitions  seems 
to  intimate  that  they  should  be  ordained  by  statute,2  but 
no  such  statute  appears  to  have  been  made. 

The  first  statute  of  this  king  that  relates  to  process  and 
proceeding,  is  stat.  2  Edw.  III.,  c.  xiii., which  is  principally 
worthy  of  observation,  because  it  shows  the  opinion  to  have 
then  been  that  the  death  of  the  king  somewhat  affected, 
if  not  destroyed,  an  action  that  was  grounded  on  a  fact 
against  the  king's  peace ;  for  this  act  declares,  that  like 
process  should  be  made  of  trespass  done  in  the  time  of 
Edward  II.,  as  of  trespass  done  in  the  time  of  this  king. 

We  have  seen  in  Bracton's  time,  when  the  process  of 
■  distress  had  taken  the  defendant's  goods  and  proi!e88  ot  out. 
chattels,  in  what  manner  he  was  satisfied  out  Iawry- 
of  them  for  his  damages.3  Several  rules  were  laid  down 
by  stat.  5  Edw.  III.,  c.  xii.  and  xiii.,  for  a  similar  redress 
in  cases  of  outlawry  in  civil  actions ;  that  where  the 
plaintiff  recovered  damages,  and  the  defendant  was 
outlawed  at  the  king's  suit,  no  charter  of  pardon  of  his 
outlawry  should  be  granted,  except  the  chancellor  was 
certified  that  the  plaintiff  was  satisfied  for  his  damages. 
Where  a  man  was  outlawed  by  process  before  his  appear- 
ance, no  such  charter  was  to  be  granted,  except  the  chan- 
cellor was  certified  that  the  person  outlawed  had  yielded 
himself  to  prison  before  the  justices  of  the  place  from 
whence  the  writ  of  exigent  issued ;  as  before  the  king's 
bench,  common  pleas,  or  justices  of  oyer  and  terminer ; 
but  if  the  last  were  not  sitting,  then  before  the  justices  of 
the  king's  bench ;  and  in  such  case  the  record  also  with 
the  process  was  to  be  removed  before  that  court  (a).  Upon 
* 

(a)  A  statute,  8  Henry  VI.,  passed  to  prevent  abuses  of  outlawry  through 
want  of  proper  proclamations,  and  statutes  passed  in  the  reign  of  Henry 
VIII.  and  Elizabeth,  to  afford  further  remedy. 

1  Vide  vol.  ii.,  c.  vii.  s  Vide  vol.  ii.,  c.  viii. 

2  Pari.  Bot.,  21  Edw.  III.,  46,  47. 
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the  party  surrendering,  the  justices  were  to  warn  the 
plaintiff  to  appear  at  a  certain  day  ;  at  which  day,  if  the 
warning  was  duly  witnessed,  and  the  plaintiff  appeared, 
then  they  were  to  plead  upon  the  first  original  writ,  as 
though. no  outlawry  had  been  pronounced.  If  the  plain- 
tiff did  not  appear,  the  defendant  was  to  be  delivered  ac- 
cording to  his  charter.1 

Again,  because  persons  duly  outlawed  had  avoided  their 
outlawry  by  reason  of  imprisonment,  which  had  been 
supported  by  the  false  testimony  of  sheriffs  and  others,  it 
was  enacted,  that  if  any  would  defeat  an  outlawry  by 
such  testimony,  he  should  surrender  himself  to  prison, 
and  then  the  justices  of  the  king's  bench  should  cause  the 
party  at  whose  suit  the  outlawry  was  pronounced,  to  be 
warned  to  appear  before  them  at  a  certain  day ;  at  which 
day,  if  he  would  verify  that  the  testimony  was  untrue, 
such  verification  should  be  received.  In  like  manner  the 
king's  serjeant,  or  his  attorney,  or  any  other  that  would 
sue  for  the  king,  was  to  be  received  to  have  the  same 
averment  against  such  testimony,  where  the  outlawry  was 
pronounced  at  the  king's  suit.2      v 

It  may  be  just  mentioned  here,  though  it  more  properly 
belongs  to  that  division  where  we  treat  of  the  criminal 
law,  that  a  declaration  was  made  by  stat.  18  Edw.  III., 
st.  1,  in  what  cases  an  exigent  should  issue  ;  some  small 
alteration  in  which  was  made  by  stat.  2  of  the  same  year, 
c.  v.,  both  which  will  be  spoken  of  more  particularly  in 
their  proper  place.  "We  next  come  to  stat.  25  Edw.  III., 
st.  5,  c.  xvii.,  which  gave  a  greater  scope  to  the  process 
of  outlawry  in  civil  actions ;  for  it  enacts,  that  such  proc- 
ess should  be  made  in  a  writ  of  debt,  and  detinue  of  chat- 
tels, and  in  taking  of  beasts  by  writ  of  capias  and  process 
of  exigent,  as  was  used  in  a  writ  of  accompt. 

This  statute,  and  those  relating  to  the  writ  of  accompt, 
and  here  alluded  to,  have  been  long  considered  as  intro- 
ducing a  novelty  into  the  process  of  personal  actions.  It 
is  laid  down  by  Lord  Coke,  and  has  been  repeated  by 
others  without  examination,  that  no  writ  of  capias  lay  at 
common  law  for  debt,  or  damages,  bu,t  only  in  actions  vi 
et  armis.  But  this  opinion  is  contradicted  by  the  history 
we  have  before  given  of  process.     "We  find  in  the  reign 

1  Ch.  12.  » Ch.  13. 
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of  Henry  HE.  that  the  process  in  all  personal  actions  was 
as  follows :  If  the  party  did  not  appear  upon  the  sum- 
mons, then  he  was  attached  by  pledges ;  and  afterwards 
by  better  pledges :  if  he  still  did  not  appear,  the  sheriff 
was  commanded  qubd  habeas  corpus,  to  take  the  body :  if 
the  sheriff  returned  non  inventus,  there  issued  a  distringas 
per  terras  et  catatta;  after  that,  another  distringas,  com- 
manding him  also  take  the  body  ;  after  that  another  dis- 
tringas, ne  manum  apponat;  and  lastly,  a  writ  to  take  the 
land  and  chattels  into  the  king's  bands. 

Thus  there  might  be  one  summons,  two  attachments,  a 
capias  (as  it  was  afterwards  called),  and  four  distresses.  To 
this  it  was  added  by  Bracton,  that  should  the  defendant 
not  be  found  nor  have  any  lands  or  goods,  whether  the 
action  was  for  money  or  for  a  trespass,  he  was  to  be  de- 
manded from  county  to  county,  and  outlawed  ;x  and  per- 
sons so  outlawed  were  condemned  to  perpetual  imprison- 
ment or  to  abjure  the  realm. 

Such  was  the  process  to  compel  appearance  at  court.  It 
happens  that  no  ancient  author  has  furnished  us  with  any  in- 
formation concerning  the  process  of  execution  in  personal 
actions ;  but  whether  we  consider  the  analogy  of  the  two 
cases,  or  the  rule  that  was  afterwards  laid  down  respecting 
the  process  before  appearance  and  after  judgment,  we  can- 
not avoid  concluding  that  there  was,  at  least,  as  effectual 
a  process  upon  the  judgment  as  upon  the  original  writ. 

This  being  the  state  of  process  at  common  law,  we  shall 
now  consider  the  alterations  that  had  been  made  by  some 
late  statutes.  In  the  first  place,  it  was  enacted  by  the 
stat.  Marlb.,  c.  xii.,  that  in  all  cases  of  attachment,  after 
the  second  attachment  should  immediately  follow  the  last 
distress.2  By  this  provision,  a  very  material  alteration 
seems  to  have  been  made  in  all  personal  actions ;  for  not 
only  the  three  former  distringases  were  now  superseded, 
but  also  the  writ  of  habeas  corpus  which,  at  common  law, 
followed  immediately  after  the  second  attachment ;  and 
of  course,  as  it  should  seem,  the  process  of  outlawry  no 
longer  could  follow;  for,  according  to  Bracton,  it  was 
only  where  the  defendant  had  no  lands,  and  could  not  be 
found,  that  he  was  to  be  demanded  and  outlawed;  and 
the  return  of  non  inventus  could  not  be  made  but  upon  the 

1  Vide  vol.  ii.,  c.  viiL  2  Ibid. 
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habeas  corpus,  and  the  second  distringas,  both  which  were 
now  taken  away. 

If  this  was  the  construction,  at  that  time,  put  on  this 
provision,  the  consequence  seems  to  have  been  very  early 
discovered ;  for  in  the  same  parliament,  a  provision  was 
made  respecting  accountants,  which  restored  the  process 
against  them  very  nearly  to  the  same  state  in  which  it 
had  been  before  the  late  act.  It  was  ordained  by  stat. 
Marl.,  c.  xxiii.,  that  if  bailiffs,  who  ought  to  account  with 
their  lords,  withdrew  themselves  (that  is,  were  non  inventi), 
and  had  no  lands  or  tenements  by  which  they  might  be 
distrained,  they  should  be  attached  by  their  bodies,  so  as 
the  sheriff  might  cause  them  to  come  to  render  an  account.1 
The  process,  framed  upon  this  act,  differed  from  the  com- 
mon law  process  in  this  respect  only ;  instead  of  a  writ  to 
take  the  body  before  the  distringas,  it  was  not  to  issue  till 
it  appeared  that  the  party  had  no  lands  or  tenements ;  and 
accordingly  a  special  writ,  called  a  monstravit  de  eompoto, 
was  framed  for  that  purpose. 

The  next  regulation  about  personal  process  was  by  stat. 
"Westm.  1,  c.  xlv.,  which  directed  that  the  last  distress 
should  issue  immediately  after  the  first  attachment.2 
After  this,  we  meet  with  the  stat.  Westm.  2,  c.  xi.,  which 
enacted,  that  when  accountants  were  found  in  arrears  by 
auditors,  their  bodies  should  be  arrested,  and  sent  to  gaol 
till  they  satisfied  all  arrears ;  and  further,  that  if  they 
fled  and  would  not  come  to  accompt,  and  had  nothing 
whereby  they  could  be  distrained,  and  were  returned  non 
inventi,  they  should  be  demanded  from  county  to  county, 
and  outlawed.3 

Putting  together  all  these  statutes,  the  process  seems  to 
have  been  reduced  to  this  form.  In  accompt  it  was  sum- 
mons, one  attachment,  one  (being  the  last)  distress,  capias, 
and  outlawry;  and  in  all  other  personal  actions  a  sum- 
mons, one  attachment,  and  one  (being  the  last)  distress, 
and  there  it  ended.  The  statute,  therefore,  of  this  king 
now  in  question  had  the  effect,  it  is  true,  of  giving  to  the 
action  of  debt  a  process  against  the  person,  which  it  then 
had  not ;  but  this  appears  to  be  only  bringing  it  back  to 
the  condition  it  was  in  at  common  law,  with  the  improve- 
ment of  such  changes  as  had  been  made  by  the  before- 

1  Vide  vol.  ii.,  o.  viii.  J  Vide  vol.  ii.,  c.  ix.  s  Ibid. 
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mentioned  Btatutes,  to  lessen  the  number  of  writs  of 
attachment  and  of  distress. 

What  has  just  been  said  of  the  process  of  capias  and 
outlawry  in  personal  action,  must  not  be  construed  to  ex- 
tend to  trespass,  which  was  in  the  nature  of  a  criminal 
proceeding,  and  on  that  account  entitled  to  the  writ  of 
capias  and  process  of  outlawry.1 

1  The  validity  of  these  acts,  and  of  the  two  relating  to  the  process  of  capiat 
in  accompt,  has  been  questioned  in  a  very  particular  manner  by  Mr.  Burgess, 
in  his  Considerations  on  the  Law  of  Insolvency.  He  contends  that,  according 
to  Magna  Charta,  no  man  should  be  imprisoned  but  by  the  verdict  of  his 
equals,  or  by  the  law  of  the  land ;  that  by  the  law  of  the  land  no  man  could 
be  imprisoned  for  debt ;  that  the  statutes  of  Marlbridge  and  of  Westminster 
1,  which  authorized  imprisonment  of  accountants,  were  repealed  by  such  stat- 
utes as  were  made  to  confirm  Magna  Charta;  so  that  the  present  statute  of 
Edward  III.  referred  to  a  nullity ;  that  this  statute  also  was  repealed  by  sub- 
sequent confirmations  of  Magna  Charta,  and  more  especially  by  stat.  42  Ed- 
ward III.,  which  expressly  repealed  all  acts  contrary  to  Magna  Charta ;  that 
tbe  statute  Henry  VII.,  which  gave  the  same  process  in  trespass  on  the  case  as 
was  allowed  in  debt  and  accompt,  referred  to  statutes  that  were  not  in  exist- 
ence, and  was  therefore  void ;  bo  that,  upon  the  whole,  this  writer  concludes, 
that  there  is  no  parliamentary  provision  whatever  authorizing  imprisonment 
for  debt.  This  hypothesis  depends  wholly  on  the  force  he  attributes  to  the 
words  lex  terra  in  Magna  Charta.  It  seems  a  very  singular  construction  to 
confine  their  sense  to  what  was  the  law  of  the  land  at  the  time  of  passing  the 
charter,  as  if  the  Parliament  was  to  be  forever  tied  up  from  making  any 
future  alteration.  Besides,  as  it  appears  from  Bracton,  that  process  against 
the  person  was,  in  his  time,  the  usual  procedure  in  personal  actions,  it  is  very 
probable  that  such  was  the  lex  terra  at  the  time  of  passing  Magna  Charta. 

The  obvious  sense  of  lex  terra  in  this  passage  is  probably  the  true  one ; 
namely,  every  lawful  process  and  proceeding.  That  an  arrest  by  writ  was 
no  violation  of  Magna  Charta  is  confirmed  by  a  statute  of  the  present  king, 
which  was  made  for  explaining  and  enforcing  this  very  provision.  The  stat- 
ute 25  Edw.  III.,  st.  5,  c.  iv.,  runs  in  those  words:  Whereas,  it  is  contained  in 
the  Great  Charter  of  the  franchises  of  England,  that  none  shaU  be  imprisoned,  nor 
■put  out  of  his  freehold,  nor  of  his  franchises,  nor  free  customs,  unless  it  be  by  the 
law  of  the  land,  it  is  accorded,  assented,  and  established,  that  from  hence- 
forth none  shall  be  taken  by  petition  or  suggestion  made  to  our  lord  the  king, 
or  to  his  council,  unless  it  be  by  indictment  or  presentment  of  good  and  law- 
ful people  of  the  same  neighborhood  where  such  deeds  be  done,  in  due 
manner,  or  by  process  imade  by  writ  original  at  the  common  law.  [The  ex- 
traordinary notion  embodied  in  the  work  above  alluded  to,  and  so  justly 
condemned  by  our  author,  that  statutes  subsequent  to  Magna  Charta  are  void 
if  contrary  to  it,  is  clearly  contrary  to  constitutional  principle,  and  offends 
against  a  well-established  legal  maxim,  that  later  laws  abrogate  former  ones 
not  consistent  therewith,  leges  posteriores  leges  primes  abrogamt.  Magna  Charta, 
putting  it  at  the  highest,  was  but  an  Act  of  Parliament,  and,  as  Lord  Coke 
says,  declaratory  of  the  common  law.  And  it  would  be  a  strange  doctrine 
that  the  legislature  could  not  alter  the  common  law.  The  notion  that  it  is  in 
the  power  of  the  parliament  to  restrict  or  preclude  the  exercise  of  legislative 
power  on  any  subject  for  the  future,  is  surely  idle,  and  was  long  ago  refuted 
by  Lord  Bacon,  who  observed,  in  allusion  to  such  an  idea :  "  The  force  and 
obligation  of  this  law  was  in  itself  illusory,  by  a  precedent  Act  of  Parliament 
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For  the  due  execution  of  these  and  all  writs  in  general 
some  alteration  was  made  in  the  stat.  Westm.  2,  c.  xxxix. 
For  whereas  that  directs  writs  to  be  delivered  to  the 
sheriff  in  the  JuU  or  rear  county,  and  that  in  such  case  the 
sheriff  should  thereupon  make  a  bill ;  it  was  now  enacted 
by  stak  2  Edw.  III.,  c.  v.,  that  at  whatsoever  time  or 
place  in  the  county  a  man  delivered  a  writ  to  the  sheriff, 
or  under-sheriff,  they  should  receive  the  same,  and  make 
a  bill  according  to  the  above  statute,  without  taking  any- 
thing for  so  doing ;  and  if  they  refused,  others  who  were 
present  might  set  their  seals  to  it ;  and  the  sheriff  or 
under-sheriff  should  be  liable  to  the  penalties  of  the  above 
statute,  if  they  failed  in  returning  the  writ.  Power  was 
given  to  the  justices  of  assize  to  hear  all  complaints  on 
this  subject,  and  award  damages  to  the  aggrieved  party. 
It  had  been  enacted  by  stat.  1  Edw.  III.,  st.  1,  c.  v.,  that 
a  man  might  aver  against  the  false  returns  of  bailiffs  of 
franchises,  who  had  full  returns  of  writs,  and  recover  as 
well  against  them  as  against  the  sheriff,  where  too  small 
issues  were  returned,  and  in  other  cases,  so  that  it  was  not 
to  the  prejudice  of  the  lords  and  their  franchise,  or  that 
of  holy  church,  and  that  the  punishment  fell  wholly  on 
the  bailiffs.  So  many  expedients  were  tried  to  secure  the 
regular  execution  of  process. 

Some  of  the  rigorous  consequences  of  the  ancient  proc- 
ess were  removed.  We  have  seen,  that  a  tenant  whose 
land  was  taken  by  the  magnum  cape,  lost  it  if  he  did  not 
replevy  in  a  certain  space  of  time.1  By  stat.  9  Edw.  III., 
st.  1,  c.  ii.,  this  old  law  of  non  plevin  was  taken  away;  for 
it  was  enacted,  that  none  should  lose  his  land  by  reason 
of  non  plevin.  By  chap.  iii.  of  the  same  act,  the  fourcher 
by  essoin  was  taken  from  executors,  as  it  had  been  from 
other  co-defendants  by  some  statutes  of  Edward  I.2  It 
was  ordained,  that  in  a  writ  of  debt  brought  against 
divers  executors,  neither  they,  nor  any  of  them,  should 
have  more  than  one  essoin  before  appearance,  that  is,  at 
the  summons  or  attachment ;  and  after  appearance  but 
one,  as  the  testator  should  have  had ;  so  that  the  execu- 
te bind  or  frustrate  a  future ;  for  a  supreme  and  absolute  power  cannot  con- 
clude itseUj  neither  can  that  which  is  in  its  nature  revocable  be  made  fixed" 
(Sisst.  Hen.  VII.,  fol.  83).  Yet  this  strange  notion  has  been  revived  in  our 
own  time]. 

1  Vide  vol.  ii.,  c.  vii.  »  Vide  vol.  ii.,  c.  ix. 
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tors  were  to  be  considered  only  as  one  man  representing 
the  testator.  Further,  by  the  same  act,  a  course  of  proc- 
ess against  executors  was  thus  directed,  namely,  that 
though  the  sheriff  answered  at  the  summons  that  some 
of  them  had  nothing  whereby  he  might  be  summoned, 
yet  an  attachment  should  still  be  awarded  against  them. 
And  if  the  sheriff  answered,  that  he  had  nothing  whereby 
he  might  be  attached,  the  great  distress  should  be 
awarded ;  so  that  at  the  return  thereof,  he  or  they  who. 
first  appeared  in  court  should  answer  to  the  plaintiff";  and 
though  some  of  them  had  appeared  in  court,  and  made 
default  at  the  day  on  which  the  great  distress  was  re- 
turned upon  the  other,  yet  still  he  or  they  who  first  ap- 
peared at  the  great  distress  should  be  put  to  answer.  In 
case  the  judgment  passed  for  the  plaintiff,  he  should  have 
his  judgment  and  execution  of  the  goods  of  the  testator, 
against  those  who  pleaded,  and  against  all  others  named 
in  the  writ,  as  well  as  if  they  had  all  pleaded.  The  stat- 
ute, however,  contains  a  saving  for  those  who  chose  to 
proceed  after  the  old  course  at  common  law. 

As  the  law  now  stood,  a  demandant  in  a  plea  of  land 
was  often  delayed  by  the  tenant  vouching  to  warranty  a 
dead  man,  against  which  voucher  the  demandant  was  not 
received  to  aver  that  he  was  dead ;  but  it  was  now  en- 
acted, by  stat.  14  Edw.  III.,  st.  1,  c.  xviii.,  that  such  aver- 
ments should  be  received.  Again,  as  by  the  old  law,1  a 
question  upon  a  false  judgment  from  an  inferior  court  was 
to  have  been  tried  by  duel,  it  was  enacted  by  stat.  1  Edw. 
III.,  st.  1,  c.  iv.,  to  correct  so  barbarous  a  proceeding,  that 
when  a  record  came  into  the  king's  court  by  writ  of  false 
judgment,  if  the  party  suggested  that  the  record  was 
otherwise  than  the  court  alleged  it  to  be,  the  averment 
should  be  received  of  the  good  country,2  and  of  those  who  were 
present  at  the  court  when  the  record  was  made,  if  they  were 
returned  by  the  sheriff  with  the  others  of  the  country ; 
and  if  they  came  not,  the  inquest  was  to  be  taken  by  the 
good  country. 

Two  other  laws  were  made  respecting  trials ;  the 
one  for  the  trial  of  deeds,  the  other  of  bastardy.  It 
was  complained  that  great  delay  happened  in  actions  by 
the  parties  pleading  in  bar  a  release,  quit-claim,  or  other 

1  Vide  vol.  i.,  c.  iii.  J  Sott  receu  averrement  de  bone  pais. 
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special  deed  made  within  a  franchise  where  the  king's 
writ  did  not  run.  To  remedy  this  obstruction  to  justice, 
it  was  enacted,  by  stat.  9  Edw.  III.,  st.  1,  c.  iv.,  that  when 
such  deeds  were  exhibited  in  bar  of  an  action,  bearing 
date  in  a  place  within  a  franchise,  although  there  were 
witnesses  of  the  same  franchise  named  in  the  deed,  yet  if 
the  deed  was  denied,  process  sbould  be  awarded  into  the 
county  where  the  plea  was  moved,  to  have  the  inquest  of 
the  country  and  the  witnesses  to  appear;  and  if  the  wit- 
nesses came  not  at  the  great  distress,  the  justices  were  not 
on  that  account  to  omit  proceeding  to  take  the  inquest, 
but  were  to  go  on  in  like  manner  as  if  the  deed  had  been 
made  in  the  county ;  a  course  similar  to  one  directed  in 
a  similar  case  in  this  reign,  and  which  must  gradually 
lead  to  the  practice  of  no  longer  summoning  the  witnesses 
to  be  joinefl  with  the  jurors.  In  stat.  25  Edw.  HL,  st.  2, 
which  communicated  to  children  born  of  English  subjects 
in  foreign  parts  the  privileges  of  natural-born  subjects,  it 
was  ordained,  that  in  questions  of  bastardy  arising  upon 
that  act,  the  matter  should  be  certified  by  the  bishop  of 
the  place  where  the  demand  was,  the  same  as  where  bas- 
tardy was  alleged  against  persons  born  in  England. 

Some  matters  of  pleading  were  altered  by  stat.  25  Edw. 
III.,  st.  5,  c.  xi.  The  exception  of  non-tenure  of  parcel 
was  not  to  abate  any  writ,  but  only  for  that  quantity  con- 
cerning which  the  non-tenure  was  alleged.1  Again  by  c. 
xviii.  of  the  same  statute,  it  was  ordained,  that  notwith- 
standing adjournment  made  in  the  eyre  by  writ  de  libertate 
probanda,  purchased  by  villeins,  to  delay  their  lords  of 
their  actions  against  such  villeins,  the  same  lords  should 
be  received  to  allege  the  exception  of  villenage  against 
their  villeins  in  all  writs,  whether  such  writs  de  Iwertate 
probanda  were  purchased  by  deceit,  or  in  other  manner; 
and  that  the.  lords  might  seize  the  bodies  of  their  villeins, 
as  they  might  before  the  writ  de  libertate  probands  was  pur- 
chased. But  a  more  effectual  check  was  given  to  pleas 
of  villenage  (which  were  very  common  at  this  time)  by 
stat.  37  Edw.  III.,  c.  xvii.,  ordaining  that  no  writ  should 
be  abated  by  the  exception  of  villenage,  if  the  demandant 
or  plaintiff  would  aver  that  he  who  alleged  the  exception 
was  free  the  day  of  the  writ  purchased. 


1  Vide  vol.  ii.,  c.  viL 
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Nothing  could  be  of  more  importance  than  that  trials 
by  jury  should  be  conducted  with  impartiality,  Qualifications 
and  free  from  all  external  influence ;  but,  con-  "'jurors. 
sidering  the  persons  who  constituted  this  tribunal,  it  was 
found  very  difficult  to  keep  it  clear  of  imputation.  Of 
what  sort  the  imperfections  of  this  mode  of  trial  were, 
will  best  appear  by  the  statutes  made  in  this  reign  to  cor- 
rect them.  By  stat.  5  Edw.  III.,  c.  x.,  it  was  ordained, 
that  if  any  jurors  in  assizes,  juries,  or  inquests,  took  of 
the  one  party  or  the  other,  and  was  thereof  duly  attainted, 
he  should  not  in  future  be  put  on  assizes,  juries,  or  in- 
quests, and  besides,  should  be  imprisoned  and  ransomed 
at  the  king's  will ;  which  ^ffence  was  to  be  inquired  of 
by  the  justices  before  whom  such  assizes,  juries,  or  in- 
quests were  had.  Again,  in  the  34th  year  (because  sher- 
iff's arrayed  their  panels  of  people  procured,  to  effect 
which  they  would  take  persons  living  at  any  distance 
from  the  county,  who  had  no  knowledge  of  the  fact  upon 
which  the  inquest  was  to  pass),  it  was  enacted,  by  c.  iv. 
of  that  statute,  that  panels  should  be  made  of  the  next 
people?  who  were  not  suspected  or  procured ;  and  if  the 
sheriff  acted  otherwise,  he  was  to  be  punished  by  the  jus- 
tice in  proportion  to  the  offence  against  the  king,  and  the 
damage  sustained  by  the  party.  Again,  by  c.  viii.  of  the 
same  statute,  either  of  the  parties  (or  any  stranger  for  the 
king)  might  have  his  plaint  by  bill  against  a  juror  who 
had  taken  anything  of  him,  or  the  other  party,  for  the 
verdict ;  which  bill  was  to  be  before  the  justices  before 
whom  the  jury  were  sworn,  and  the  juror  was  to  be  put 
to  answer  immediately;  and  if  he  pleaded  to  the  country, 
the  inquest  was  to  be  taken  immediately.  If  the  juror 
was  fined  at  the  suit  of  any  but  one  of  the  parties,  the 
person  was  to  have  half  the  fine,  and  the  parties  to  the 
suit  to  recover  their  damages  by  assessment  of  the  inquest ; 
the  juror  was  besides  to  suffer  a  year's  imprisonment, 
which  the  statute  declares  should  be  redeemed  by  no  fine: 
the  party  was  also  to  be  at  liberty  to  sue  by  writ  before 
other  justices.  In  addition  to  the  provisions  of  this  act, 
it  was  further  ordained  by  stat.  38  Edw.  III.,  st.  1,  c.  xii., 
that  such  corrupt  juror  should  forfeit  ten  times  as  much 
as  he  had  taken,  one-half  to  him  that  would  sue,  the  other 

1  De  plus  prochiens  gentz. 
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to  the  king.  All  embraceorB  procuring  such  inquests 
were  to  be  punished  in  the  same  manner;  and  if  such 
embraceor  or  juror  had  not  sufficient  to  pay  the  above 
penalty,  he  was  to  be  imprisoned  for  a  year.  So  justice 
or  other  minister  was  to  inquire  ex  officio  of  such  offences, 
but  only  at  the  suit  of  the  party,  or  of  some  other.  Such 
guards  was  it  thought  necessary  to  put  upon  this  trial, 
though  a  favorite  with  the  nation. 

Besides  these  statutes,  that  are  more  properly  confined 
to  civil  actions,  there  were  some  that  made  similar  provi- 
sions respecting  jurors  in  criminal  matters,  and  in  inquests 
before  eseheators,  and  others  ;  all  which  will  be  considered 
in  their  proper  places. 

The  right  of  waging  his  law  was  secured  to  a  defendant 

Law  wa  er  *n  an  instance  where,  in  the  time  of  Edward  I., 
he  was  by  law  entitled  to  it1  (a).  It  is  said  in 
stat.  38  Edw.  III.,  st.  1,  c.  v.,  that  many  people  were 
grieved  and  attached  by  their  bodies  in  the  city  of  Lon- 
don, at  the  suit  of  citizens,  surmising  that  they  were 
debtors,  and  could  be  proved  so  by  their  papers,  though 
they  had  no  deed  or  tally  to  produce ;  it  was  therefore 
enacted,  that  every  man  should  be  received  to  his  law  by 
people  sufficient  of  his  condition  against  such  papers,  and 
the  creditor  should  not  put  the  party  to  plead  to  the  in- 
quest unless  he  chose ;  but  if  he  would  wish  to  do  so  in 
future,  he  must  take  care  to  have  some  other  security  than 
mere  papers.  Thus  the  wager  of  law  against  mere  papers 
(and  a  fortiori  against  verbal  testimony)  was  secured  to  the 
citizens  of  London,  as  firmly  as  it  was  before  practised  in 
the  common  law  courts. 

As  to  the  end  and  object  of  suits,  whether  civil  or 
criminal,  it  was  ordained,  by  stat.  38  Edw.  III.,  st.  1,  c. 
iii.,  that  all  fines  taken  before  justices  should  be  in  the 

(a)  But,  on  the  other  hand,  provision  was  not  made  by  the  practice  of  the 
courts  to  prevent  its  being  abused  or  resorted  to  in  cases  to  which  it  did  not 
justly  pertain.  That  is,  by  the  procedure  called  examination,  i.  e.,  exami- 
.  nation  of  the  plaintiff  or  his  attorney,  in  order  to  ascertain  what  was  the  real 
nature  of  the  case,  and  whether  it  was  one  in  which  the  defendant  was  en- 
titled to  wage  his  law.  This  procedure  by  way  of  examination  was  after- 
wards required  by  statute  in  the  case  of  action  of  account.  By  that  statute 
the  defendant  could  be  examined  on  oath;  and  by  custom  of  London  the 
plaintiff  could  be  examined  at  the  defendant's  instance  ( Year-Book.  21  Edw. 
TL,  44).  v 

1  Vide  vol.  ii.,  c  ix. 
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preseoce  of  the  pledges,  and  the  pledges  were  to  know  the 
sura  of  the  fine  before  they  departed. 

We  have  before  seen '  how  scrupulous  and  nice  the  old 
pleaders  were  in  every  point  of  the  process  and  Statute  ot 
proceeding  in  an  action,  so  as  to  cavil  at  mis-  'eoM1- 
takes  in  syllables  and  letters.  As  many  of  these  mistakes 
were  owing  to  the  negligence  of  clerks,  and  they  were 
never  in  themselves  of  such  importance  as  to  deserve  all 
the  attention  that  had  been  paid  to  them,  it  was  thought 
prudent  to  remove  some  of  those  frivolous  objections  by  a 
parliamentary  declaration.  It  was  accordingly  enacted, 
by  stat.  14  Edw.  III.,  st.  1,  c.  vi.,  that  by  the  misprision 
of  a  clerk,  in  any  place  (that  is,  court)  whatsoever,  by 
mistaking  in  writing  one  syllable  or  one  letter,  too  much 
or  too  little,  no  process  should  be  annulled  or  discontinued ; 
but  as  soon  as  the  thing  was  perceived,  by  challenge  of 
the  party  or  in  other  manner,  it  should  be  hastily  amended 
in  due  form,  without  giving  advantage  to  the  party  that 
challenged  the  same,  on  account  of  such  misprision.  This 
is  the  first  of  those  provisions  which  in  latter  times  have 
been  called  Statutes  of  Jeofail  and  Amendment. 

Some  further  regulation  on  this  subject  was  made  by 
stat.  36  Edw.  III.,  st.  1,  c.  xv.,  which  act  is  better  known 
by  the  alteration  it  made  in  the  language  of  courts,  direct- 
ing that  all  matters  should  be  there  debated  in  English, 
and  not  in  French  as  heretofore.  "The  statute  sets  forth 
as  a  reason  why  the  laws  were  so  ill  obeyed,  Headings  to  be 
because,  "they  were  pleaded,  showed,  and  ^"sii*. 
judged  in  the  French  tongue,  which  was  much  unknown  in 
the  realm ;  so  that  the  people  (says  the  act)  which  do  im- 
plead, or  be  impleaded  in  the  king's  court,  and  in  the 
courts  of  other,  have  no  knowledge  nor  understanding  of 
that  which  is  said  for  them,  or  against  them,  by  their  Ser- 
jeants or  other  pleaders:"  for  the  better  observance, 
therefore,  of  the  law,  it  was  enacted  that  pleas  pleaded  in 
any  courts  whatsoever,  whether  in  the  king's  or  other 
courts,  before  the  king's  justices  or  others,  should  be 
pleaded,  showed,  defended,  answered,  debated,  and  judged 
in  the  English  tongue,  and  should  be  entered  and  enrolled 
in  Latin  ;  which  latter  was  no  more  than  confirming  the 
ancient  practice ;  records  of  courts  always  having  been  in 
Latin. 

1  Vide  vol.  ii.,  c.  vii.,  and  c.  viii. 
16* 
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Thus  the  language  which  the  Conqueror  had  imposed 
upon  our  courts  (the  strongest  badge  of  servitude,  perhaps, 
that  could  be  devised)  was  suffered  no  longer  to  maintain 
its  ground.  The  victories  of  Edward  having  given  the 
English  a  declared  superiority  over  the  descendants  of 
their  former  masters,  seemed  to  mark  this  as  a  proper  time 
for  such  a  revolution.  Though  the  language  of  our  courts, 
in  all  argument  and  decision,  was  henceforward  to  be 
English,  the  French  still  continued  the  written  language 
of  the  law,  being  that  in  which  it  had  used  to  lisp  in  its 
infancy,  and  to  which  in  its  maturer  years  it  was  still 
attached  as  a  sort  of  mother-tongue.  Thus,  many  apt  and 
significant  terms  and  phrases  were  still  retained  in  debate 
and  conversation  upon  topics  of  law ;  and  the  reports  of 
what  passed  in  court  were  still  taken  and  published  in 
French,  and  so  continued  for  hundreds  of  years  after.  It 
was  foreseen  and  intended  by  the  makers  of  this  act,  that, 
much  of  the  old  language  should  still  remain ;  for  after 
the  above  change  is  ordained,  there  are  added  the  follow- 
ing reservations,  namely,  "  that  the  laws  and  customs  of 
the  realm,  terms  and  processes  be  holden  and  kept  as  before 
had  been ;  and  that  by  the  ancient  terms  and  forms  of  count- 
ing l  no  man  should  be  prejudiced,  so  that  the  matter  of 
the  action  be  fully  showed  in  the  declaration  and  in  the 
writ;"  which  only  meant  that  though  such  established 
and  known  forms  of  expression  were  not  in  English,  yet 
it  should  be  no  breach  of  this  statute. 

Our  criminal  law  received  some  improvement  from  stat- 
utes passed  in  his  reign.  The  reducing  the  crime  of  treason 
to  a  certainty  by  a  parliamentary  definition,  as  it  freed  the 
subject  from  the  entanglement  of  ambiguous  and  unknown 
law,  and,  consequently,  from  the  arbitrary  decisions  of 
judges,  very  eminently  distinguishes  this  period  in  the 
history  of  our  penal  law.  The  offence  of  treason  in  its 
original  notion,  as  a  crime  against  the  state,  lay  open  to  a 
great  latitude  of  construction ;  not  only  direct  breaches  of 
allegiance  to  the  supreme  power,  but  violating  the  persons 
who  were  nearly  related  to,  or  attendant  on,  the  person  of 
the  supreme  magistrate ;  disorders  of  a  public  nature  tend- 
ing to  confusion  and  civil  commotion;  bold  and  riotous 
breaches  of  the  peace ;  affectations  of  extraordinary  influ- 

1  Lei  aunciens  taines  fm-mes  de  counter. 
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ence  and  authority,  with  speeches  of  an  ambitious  import, 
had  at  divers  times  been  brought  within  the  bounds  of  this 
offence,  as  conducing  in  their  consequences  to  subvert  the 
established  order  of  allegiance  and  subordination  in  gov- 
ernment. This  had  been  remarkable  in  the  early  times 
of  our  law ;  when  it  was  left,  in  a  great  measure,  to  the 
breasts  of  judges  to  fix  and  determine  by  their  judgment, 
in  particular  cases,  what  was  treason  and  what  was  not. 
Killing  the  king's  father  or  brother,  or  even  killing  his 
messenger,  had  received  the  punishment  of  treason.'  In 
the  present  reign  they  had  gone  still  further.  In  the  21st 
year  of  the  king,  a  knight  of  Hertfordshire  forcibly  de- 
tained a  man  till  he  paid  him  £90 :  this  was  held  treason, 
because  he  was  in  so  doing  guilty  ©f  accroaching  (as  they 
called  it),  or  attempting  to  exercise  royal  power. 

Perhaps  one  great  motive  to  raising  these  constructive 
treasons,  was  the  forfeiture  which  in  such  case  belonged  to 
the  king.  On  the  other  hand,  the  loss  thereby  sustained 
by  lords,  who  would  be  entitled  to  an  escheat  in  case  of 
felony,  and  who  at  any  rate  incurred  a  diminution  of  the 
casualties  of  tenure  by  such  forfeiture,  might  be  a  spur  to 
them  to  obtain  some  parliamentary  definition  of  this  crime. 
The  whole  kingdom  was  interested  in  a  question  that  touched 
the  lives  of  all.  The  determination  above  mentioned  cre- 
ated such  an  alarm,  that  a  petition  was  presented  by  the 
commons,  in  the  same  year,  stating  that  certain  justices 
had  lately  adjudged  some  matters  before  them  to  be  treason 
and  accroachment  of  royal  power ;  they  therefore  prayed 
that  it  might  be  declared  in  parliament  what  is  the  accroach- 
ment of  royal  power  which  should  occasion  to  lords  a  loss  of 
forfeiture,  and  to  delinquents  a  loss  of  clergy.  To  this 
petition  there  was  given  this  evasive  answer,  that  wherever 
such  judgment  was  given,  the  points  of  such  treason  and 
accroachment  were  declared  therein.2 

Though  the  commons  were  disappointed  at  this  time, 
they  did  not  fail  of  their  object ;  for,  in  the  25th  year  of 
the  king,  there  was  a  solemn  declaration  by  statute,3  de- 
fining very  particularly  what  should  be  con-  statute  of 
sidered  as  treason,  and  what  not.  The  treasons  «reM°n- 
declared  are  under  the  following  heads:  To  compass  or 
imagine  the  death  of  the  king,  queen,  or  that  of  their 

1  Britt.,  ch.  22.  8  Pet.  Pari,  21  Edw.  Ill,  15. 

8  Stat.  25  Edw.  Ill,  c.  2. 
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eldest  son  and  heir;  to  violate  the  king's  companion,  or 
the  king's  eldest  daughter  unmarried,  or  the  wife  of  the 
king's  eldest  son  and  heir ;  to  levy  war  against  the  king 
in  his  realm,  or  be  adherent  to  the  king's  enemies  in  his 
realm,  giving  to  them  aid  and  comfort  in  the  realm  or  else- 
where ;  of  which  a  man  must  be  provably  attainted  of  open 
deed  by  people  of  his  own  condition.  Again,  to  counterfeit 
the  king's  great  or  privy  seal,  or  his  money;  to  bring  into 
the  realm  false  money  counterfeit  to  the  money  of  England, 
as  the  money  called  Jjushburgh,  or  other,  like  to  the  money 
of  England,  knowing  it  to  be  false,  to  merchandise,  or 
make  payment  in  deceit  of  the  king  and  his  people ;  to 
slay  the  chancellor,  treasurer,  or  the  king's  justices  of  the 
one  bench  or  of  the  other,  justice  in  eyre  or  of  assize,  or 
any  other  justices  assigned  to  hear  and  determine,  being  in 
their  places  doing  their  offices :  all  the  above  cases,  says 
the  statute,  shall  be  judged  treason  that  extends  to  our 
lord  the  king  and  his  royal  majesty ;  and  of  such  treasons 
the  forfeiture  of  the  escheats  belongs  to  the  king,  as  well 
of  lands  and  tenements  holden  of  another,  as  of  himself. 

After  denning  what  should  be  considered  as  treason 
against  the  king's  person  and  dignity,  in  which  case  the 
forfeiture  belonged  to  the  king,  the  statute  goes  on,  and 
says,  there  is  another  manner  of  treason ;  that  is,  when  a 
servant  slays  his  master,  a  wife  her  husband,  or  when  a 
man  secular  or  religious  slays  his  prelate,  to  whom  he  owes 
faith  and  obedience :  and  in  these  treasons,  says  the  stat- 
ute, the  forfeiture  of  the  escheat  is  to  go  to  the  lord  of  the- 
fee. 

Thus  far  did  this  act  specify  cases  of  treason,  whether 
high  or  petit;  the  distinction  by  which  they  have  since  been 
known.  "And  because,"  says  the  act,  "  many  other  like 
cases  of  treason  may  happen  in  time  to  come,  which  can- 
not be  imagined  or  declared  at  the  present  time,  it  was  ac- 
corded," that  should  any  other  case,  not  above  specified  and 
supposed  to  be  treason,  happen  before  any  justices,  they 
should  tarry,  without  going  to  judgment,  till  the  cause  was 
showed  and  declared  before  the  king  and  his  parliament, 
whether  it  ought  to  be  adjudged  treason  or  other  felony c 
a  method  which  we  have  seen  it  was  usual  for  the  judges 
to  take  in  other  cases  of  doubt  and  difficulty.  This  is  fol- 
lowed by  a  clause  that  was  intended,  probably,  as  a  satis- 
faction to  the  commons,  and  an  answer  to  their  petition 
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above  mentioned.  "  If,"  says  the  statute,  "  any  man  of 
this  realm  ride  armed,  covertly  or  secretly,  with  men  of 
arms  against  any  other  to  slay  him,  or  rob  him,  or  take 
him,  or  retain  him,  till  he  has  made  fine  or  ransom  for  his 
deliverance,  it  is  not  the  mind  of  the  king,  nor  his  council, 
that  in  such  case  it  shall  be  judged  treason ;  but  shall  be 
judged  felony  or  trespass,  according  to  the  laws  of  the 
land  of  old  time  used,  and  as  the  case  required." 

It  was  also  enacted,  that  should  any  lands  or  tenements 
before  that  time  have  come  into  the  king's  hands,  by 
judgment  of  treason,  for  any  of  the  above  offences,  and 
have  been  granted  to  any  others,  the  parties  injured  might 
have  writs  of  scire  facias  against  the  terres  tenants,  in  which 
no  protection  was  to  be  allowed.  If  such  lands  remained 
in  the  hands  of  the  king,  writs  were  to  be  granted  to  the 
sheriffs  to  deliver  them  out  of  the  king's  hands  without 
delay.  By  this  provision  some  partial  redress  was  also 
given  to  those  who  had  already  suffered  by  the  oppression 
of  the  old  law. 

Thus  did  Edward,  by  abolishing  the  many  constructive 
treasons  that  had  before  been  conjured  up  at  the  pleasure 
of  the  crown  and  its  judges,  make  his  subjects  easy  on  a 
point  the  most  important  in  our  whole  legal  polity.  This 
statute  may  be  regarded  in  the  light  of  a  new  Magna 
Charta,  and  a  new  pillar  in  our  free  constitution ;  the 
crime  of  treason,  if  indeterminate  and  vague,  being  of 
itself,  according  to  the  opinion  of  a  fashionable  writer,1 
alone  sufficient  to  make  any  government  degenerate  into 
arbitrary  power. 

The  law  of  treason  was  further  reformed  by  stat.  34 
Edw.  UL,  c.  xii.  Complaint  was  made  to  parliament 
that  escheators  had  seized,  by  color  of  their  office,  divers 
lands  and  tenements  as  forfeit  to  the  king,  for  the  treason 
of  persons  then  dead  who  had  not  been  attainted  during 
their  lives.  It  is  declared  by  the  above  statute  that  the 
king  and  his  progenitors  had  been  seized  of  the  forfeitures 
of  wars  of  all  times,  of  which  right  he  did  not  mean  to  di- 
vest himself,  but  would  continue  such  forfeitures  as  had 
fallen  in  his  time  or  that  of  his  father  (which  is  a  decla- 
ration that  the  king  was  entitled  to  certain  forfeitures, 
without  attainder,  if  the  person  fell  in  war);  yet  the 

1  Esp.  des  Loiz,  liv.  6,  c.  7. 


190  EDWARD   III.  [CHAP.  XIV. 

king  of  his  special  grace  granted,  that  respecting  all  for- 
feitures which  fell  in  the  time  of  his  grandfather  and 
other  progenitors,  as  soon  as  an  inquest  was  returned  by 
the  escheator,  or  other  commissioner  into  the  chancery, 
the  tenant  should  not  be  put  out  of  possession,  but  should 
be  summoned  by  scire  facias  to  state  what  answer  he  had 
to  make.  In  all  other  cases  of  dead  persons  not  attainted 
of  treason  it  was  ordained  that  they  should  not  be  subject 
to  any  other  forfeiture  than  the  forfeitures  of  old  time 
adjudged  after  the  death  of  persons,  by  presentment  in 
the  eyre  or  in  the  king's  bench,  as  of  felons  de  seipso,  or 
of  others. 

It  may  be  doubted  how  strictly  this  statute  was  ob- 
served ;  for,  in  the  latter  end  of  this  reign,  the  commons 
petitioned  that  none  of  the  king's  officers  might  seize 
lands  or  tenements  of  persons  not  attainted  of  treason  or 
felony  in  their  lifetime.1 

When  it  was  declared  that  riding  armed  should  no 
longer  be  construed  treason  (unless,  indeed, 
when  accompanied  with  such  circumstances  as 
made  it  a  levying  war)  disorders  of  that  sort  fell  back 
into  the  consideration  they  lay  under  at  common  law. 
Provision  had  been  made  by  the  statute  of  Northampton,  2 
Edw.  III.,  c.  iii.,  against  such  offenders,  who,  it  seems,  in 
these  times  were  very  common,  and  created  very  great 
alarm ;  the  course  of  justice,  as  well  as  the  peace  of  society, 
being  liable  to  disturbance  from  such  armed  force.  The 
nature  of  these  tumults  may  be  imagined  from  the  words 
of  this  statute,  which  provided  for  their  suppression.  It 
was  enacted  that  no  man,  great  or  small,  of  what  condi- 
tion soever,  except  the  king's  servants  in  his  presence, 
and  his  ministers  in  executing  his  precepts  or  the  pre- 
cepts of  their  office,  and  those  in  their  company  assisting, 
and  also  upon  a  cry  made  for  arms  to  keep  the  peace,2 
and  that  in  the  places  where  the  occasion  happened,  be  so 
hardy  as  to  come  before  the  king's  justices,  or  other  of 
the  king's  ministers  doing  their  office,  with  force  and 
arms ;  that  none  bring  force  in  affray  of  the  peace,  nor  go 
or  ride  armed  by  night  or  by  day,  in  fairs  or  markets,  or 
in  the  presence  of  the  justices  or  other  ministers,  or  else- 
where, upon  pain  of  forfeiting  their  armor  to  the  king, 

1  Pet.  Pari.,  50  Edw.  III.,  73.  a  De  fait  darmes  depees.  . 
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and  their  bodies  to  prison  at  the  king's  pleasure.  It  was 
further  enacted  that  the  king's  justices  in  their  presence, 
sheriffs  and  other  ministers  in  their  bailiwicks,  lords  of 
franchises  and  their  bailiffs  in  the  same,  mayors  and  bail- 
iffs of  cities  and  boroughs  within  such  cities  and  boroughs, 
and  borough-holders,  constables,  and  keepers  of  the  peace 
witbin  their  wards,  should  have  power  to  execute  this 
act.  The  justices  assigned  were,  at  their  coming  into 
the  country,  to  inquire  how  such  officers  had  executed 
this  act  and  to  punish  all  defaults.  Tbese  were  the 
methods  prescribed  by  the  statute  of  Northampton,  and 
they  were  often  recurred  to,  in  subsequent  times,  to  sup- 
press riotous  and  tumultuary  meetings. 

To  go  on  with  the  laws  made  for  the  punishing  of 
offenders.  Hawks,  as  they  were  instrumental  to  the  di- 
versions of  the  great,  were  put  under  the  protection  of 
the  law,  and  guarded  with  more  solicitude  than  other  ani- 
mals. A  person  finding  a  stray  hawk  was l  to  bring  it  to 
the  sheriff  to  be  owned,  who,  after  four  months  and  proc- 
lamation made,  was  to  .keep  it,  making  the  finder  (if  he 
was  a  simple  man,  says  the  statute)  some  compensation ; 
if  he  was  a  gentleman,2  and  of  estate  to  have  the  hawk,  the 
sheriff  was  to  redeliver  it  to  him,  taking  reasonable  costs 
for  the  time  he  had  it  in  his  custody.  If  any  one  took 
such  a  hawk  and  concealed  it  from  the  lord  or  his  fal- 
coners, or  took  it  from  the  lord,  he  was,  upon  conviction, 
to  suffer  two  years'  imprisonment,  and  yield  to  the  lord 
the  price  of  the  hawk ;  and  by  stat.  37  Edw.  III.,  c.  xix., 
if  any  stole  a  hawk  and  carried  it  away,  not  observing  the 
aforesaid  ordinance,  he  was  to  be  dealt  with  as  a  thief 
who  stole  a  horse,  or  any  other  thing.  Thus  was  a  severe 
example  set  by  the  legislature,  to  be  followed  in  certain 
regulations  that  were  afterwards  made  for  the  protection 
of  the  game. 

Two  felonies  were  created  as  sanctions  to  some  commer- 
cial regulations,  which,  however,  were  soon  repealed. 
By  stat.  27  Edw.  III.,  st.  1,  c.  v.,  it  was  made  felony  to 
forestall  or  ingross  Gascony  wine;  but  this  act  was  re- 
pealed by  stat.  37  Edw.  III.,  c.  xvi.  By  the  statute  of 
the  staple,  27  Edw.  III.,  st.  2,  c.  iii.,  it  was  made  felony 
for  any  man,  English,  "Welsh,  or  Irish,  to  export  wools, 

1  Stat.  24  Edw.  III.,  c.  22.  2  GentUs  homme. 
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leathers,  wool-fells,  or  lead,  out  of  the  kingdom :  but  by 
stat.  38  Edw.  HI.,  st.  1,  c.  vi.,  the  penalty  of  life  and 
member  was  repealed,  and  that  of  forfeiture  of  lands  and 
tenements,  goods  and  chattels,  still  remains. 

In  the  early  part  of  this  reign,  two  new  felonies  had 
been  created:  one,  by  stat.  5  Edw.  III.,  c.  ii.,  before  men- 
tioned (which  was  confirmed  by  several x  others),  ordain- 
ing that  purveyors  should  be  subject  to  the  same  punish- 
ment as  thieves  and  robbers,  if  tbey  exceeded  the  limits 
of  their  authority:2  another  is,  stat.  14  Edw.  III.,  st.  1, 
c.  x.,  which  enacted  that  a  keeper  of  a  gaol  who  should 
by  too  great  duress  compel  a  prisoner  to  become  an 
approver,  should  have  judgment  of  felony. 

Several  laws  were  made  to  remove  the  great  impedi- 
ments thrown  in  the  way  of  justice  by  conspirators, 
champertors,  and  maintainers  of  quarrels  and  suits, 
against  whom  the  legislature  in  the  reign  of  Edward  I. 
had  made  so  many  provisions.3  In  stat.  1  Edw.  III., 
st.  2.,  c.  xiv.,  the  king  commanded  that  none  of  his  coun- 
sellors, nor  of  his  house,  nor  of  his  ministers,  nor  any 
man  of  the  realm,  great  or  small,  should  by  himself,  or 
by  others,  in  sending  letters,  or  by  other  means,  take 
upon  him  to  maintain  quarrels  and  parties  in  the  country, 
to  the  disturbance  of  the  common  law.  To  forward  the 
prosecution  of  such  offenders,  it  was  ordained  by  stat.  4 
Edw.  IK.,  c.  xi.,  that  the  justices  of  one  bench  or  the 
other,  and  the  justices  of  assize,  when  they  came  to  hold 
their  sessions,  or  to  take  inquests  by  nisi  prius,  should, 
either  at  the  suit  of  the  king  or  the  party,  inquire  of  and 
determine  respecting  maintainers,  bearers,  and  conspira- 
tors, and  those  who  committed  champerty,  the  same  as 
justices  in  eyre  before  might ;  with  a  power  to  adjourn 
such  matters  as  could  not  be  determined,  through  the 
shortness  of  time,  into  the  court  to  which  they  belonged. 
A  similar  injunction  about  maintenance  was  made  in  stat. 
20  Edw.  III.,  c.  iv.,  and  by  chap.  v.  of  the  same  act,  great 
men  were  enjoined  to  dismiss  from  their  service  all  main- 
tainers, and  others  who  took  upon  them  to  interfere  in 
suits,  and  impede  the  course  of  the  law.  The  writ  of 
champerty  was  still  considered  only  as  a  criminal  pro- 
ceeding; for  in  the  50th  year  of  the  king  the  commons 

1  Stat.  25  Edw.  III.,  stat.  5,  o.  15;  stat.  36  Edw.  III.,  c.  2. 

5  Vide  c.  xiii.  »  Vide  vol.  ii.,  c.  ix. 
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prayed  that  the  chancellor  might  in  such  cases  grant  a 
writ  at  the  suit  of  the  party,  to  recover  damages  in  his 
suit ;  which,  however,  was  denied  by  the  king.* 

The  other  statutes  upon  the  subject  of  criminal  law 
may  be  considered  as  making  some  alteration  in  the 
course  of  bringing  offenders  to  justice,  the  manner  of 
proceeding  there,  and  the  execution  of  the  law  upon 
them. 

The  statute  of  "Winchester,  passed  in  the  reign  of 
Edward  I.,  and  all  laws  for  the  ordering  of  the  police, 
may  be  treated  as  ordinances  calculated  for  the  better 
discovery  and  bringing  to  justice  of  suspected  persons, 
that  being  one  of  their  great  objects.  It  had  been  or- 
dained by  the  statute  of  Winchester,2  that  any  stranger 
passing  the  country  in  the  night,  might  upon  suspicion 
be  arrested,  and  delivered  to  the  sheriff.  It  was  now 
ordained,  that  because  many  felonies  had  lately  been 
committed  by  persons  called  roberdesmen,  waisters,  and 
draw-latches,  any  person  suspected  of  being  such  might  be 
arrested,  by  day  or  by  night,  by  the  constables  of  the  town 
(if  within  a  franchise,  by  the  bailiff),  and  delivered  to  the 
sheriff,  to  be  kept  in  prison  till  the  coming  of  the  jus- 
tices of  gaol-delivery.  In  the  meantime  the  sheriff  and 
bailiffs  of  the  franchise  were  to  make  inquiry  about  the 
arrest,  and  return  the  inquest,  with  the  finding,  to  the 
justices  when  they  came;  and  if  they  did  not  make  such 
inquiry,  they  were  to  be  amerced,  and  the  justices  were 
to  do  it  before  they  proceeded  to  the  deliverance.  In  the 
10th  year  of  the  king  certain  articles  of  the  peace  were 
transmitted  into  different  counties ;  but  it  was  specially 
resolved  by  the  parliament  that  they  should  not  be  con- 
sidered as  a  statute.  By  stat.  28  Edw.  III.,  c.  xi.,  strong 
injunction  is  given  for  the  execution  of  the  2d  chapter  of 
the  statute  of  Winchester  (concerning  hue  and  cry,  and 
recovery  against  the  hundred),  which  is  specially  there 
re-enacted. 

Thus  far  of  bringing  offenders  into  court ;  next,  as  to 
the  proceeding  there.  It  seems,  that  at  this  time  suits 
for  defamation  were  generally  brought  in  the  ecclesias- 
tical court,  being  avowed  subjects  of  spiritual  cognizance 
only.     But  this  proceeding  was  carried  to  great  lengths, 

1  Pet.  Pari.,  50  Edw.  III.,  80.  «  Vide  vol.  ii.,  o.  x. 
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when  persons  indicted  in  sheriffs'  tourns,  and  afterwards 
acquitted  before  the  justices  by  .a  procured  inquest,  would 
bring  a  suit  in  the  ecclesiastical  court  against  the  indict- 
ors  for  defamation.  This  being  complained  of  by  the 
commons,  it  was  enacted  by  stat.  1  Edw.  ILL,  st.  2,  c.  xiii., 
that  every  person  so  grieved  should  have  a  prohibition 
in  the  chancery,  formed  upon  his  case. 

To  ensure  the  due  prosecution  of  indictments  when 

ofindiot-  found,  it  was  enacted  by  chap.  xvii.  of  the 
ments'  same  statute,  that  sheriffs  and  bailiffs  of  fran- 
chises, and  all  others  that  took  indictments  in  their 
tourns  or  elsewhere,  should  take  them  by  roll  indented ; ' 
one  part  of  which  was  to  remain  with  the  indietors,  the 
other  with  him  who  took  the  inquest.  This  was  done  in 
order  to  prevent  the  embezzlement  of  indictments,  which, 
it  seems,  too  frequently  happened. 

Some  abuses  arose  out  of  the  new  practice  of  introduc- 
ing &  second  jury  to  try  an  indictment.2  Thus,  it  was  a 
common  course  for  indictments  to  be  taken  before  sheriffs 
and  other  inferior  magistrates ;  but  the  trial  of  them,  or, 
as  they  called  it,  the  -prisoner's  deliverance,  used  to  he  de- 
ferred till  the  justices  came  into  the  county  for  that 
purpose.  It  is  not  to  be  wondered  that,  in  such  an  inter- 
val, many  unfair  practices  were  attempted.  This  interval 
also  gave  room  for  the  indictbrs  to  get  themselves  put  on 
the  inquest  of  deliverance ;  and  therefore  it  had  become 
one  of  the  commonest  challenges  taken  to  a  juror,  that  he 
was  one  of  the  indietors.  But,  notwithstanding  the  old 
law  allowed  this  challenge,  it  is  doubtful  how  far  it  was 
observed ;  for  we  find  a  petition  of  the  commons  in  the 
14  Edw.  III.3  for  a  law  to  confirm  it.  This  was  at  length 
done  bv  stat.  25  Edw.  III.,  st.  5,  c.  iii.,  which  enacts  that 
no  indicLor  should  be  put  on  inquests  upon  deliverance 
of  the  indictees  of  felonies  or  trespass,  if  he  was  chal- 
lenged for  such  cause  by  the  person  indicted. 

It  seems  that  sheriff's  extremely  abused  this  authority 
to  take  indictments.  It  is  recited  by  stat.  28  Edw.  IIL, 
c.  ix.,  that  these  officers  used  to  procure  commissions  and 
general  writs  empowering  them  to  take  indictments ;  and 
having,  under  Buch  authority,  caused  many  to  be  indicted, 

1  A  similar  provision  had  been  made  in  the  time  of  Edward  I.  Vide  ante, 
vol.  ii. 

2  Vide  vol.  ii.,  c.  xi,  pp.  572,  573.  »  Pet.  Pari.,  14  Edw.  Ill,  30. 
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would  take  fine  and  ransom,  and  then  deliver  them,  in- 
stead of  keeping  them  in  custody  till  the  coming  of  the 
justices,  as  the  regular  course  was.  It  was  declared  that 
all  such  commissions  and  writs  should  be  void,  and  that 
in  future  none  such  should  issue. 

Another  oppression  was  practised,  not  only  by  sheriffs, 
but  gaolers  and  keepers  of  prisons,  as  well  within  fran- 
chises as  without,  who  by  duress  and  severities  would 
compel  their  prisoners  to  become  approvers,  and  appeal 
innocent  people,  in  order  to  obtain  fines  for  dispensing 
with  their  imprisonment.  By  stat.  1  Edw.  III.,  st.  2,  c. 
vii.,  the  justices  of  the  one  bench  and  the  other,  and  jus- 
tices of  assize  and  gaol-delivery,  were  empowered  to  hear 
all  complaints  of  this  sort  by  bill,  as  well  at  the  suit  of 
the  party  as  of  the  king.  We  have  before  seen  that  this 
offence  in  keepers  of  prisons  (for  sheriffs  are  not  named) 
was  made  felony  by  stat.  14  Edw.  III.,  st.  1,  c.  x. 

As  the  law  now  stood,  a  felon  who  was  appealed,  in- 
dicted, or  outlawed,  in  one  county,  and  dwelt  in  another, 
being  Out  of  the  sheriff's  jurisdiction,  could  not  be  at- 
tached. It  was  therefore  enacted  by  stat.  5  Edw.  III.,  c. 
xi.,  that  the  justices  assigned  to  hear  and  determine  such 
felonies  should  direct  their  writs  to  all  counties  in  Eng- 
land, to  take  persons  so  indicted ;  a  remedy  which  effect- 
ually removed  all  difficulties. 

We  have  seen  the  privilege  granted  by  the  statute  of 
the  staple  *  in  favor  of  foreign  merchants,  to  have  an  in- 
quest mixed  of  natives  and  foreigners,  where  one  of  the 
parties  was  of  this  country,  and  one  of  another.  jaiJdeniedietatt 
This  was  confined  to  matters  of  contract ;  but  '**"""■ 
by  stat.  28  Edw.  HE.,  c.  xiii.,  it  was  extended  to  criminal 
cases  in  the  following  explicit  manner :  It  was  enactedj 
that  in  all  inquests  and  proofs  to  be  taken  or  made 
amongst  aliens  and  denizens,  whether  merchants  or 
others,  as  well  before  the  mayor  of  the  staple  as  any  other 
justices  or  ministers,  although  the  king  be  party  (as  in  all 
criminal  cases  he  is),  the  one  half  of  the  inquest  or  proof 
should  be  denizens  and  the  other  aliens,  if  so  many  aliens 
and  foreigners  were  in  the  place :  if  not,  then  as  many  as 
could  be  found,  and  the  remainder  to  be  denizens.  This 
liberal  spirit  towards  foreigners  had  been  distinguishing 

1  Vide  ante,  c.  xiii.,  134. 
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itself  through  the  whole  of  this  reign,  particularly  in 
matters  that  concerned  the  interests  of  commerce.  Some 
years  hefore,  the  invidious  distinction  that  had  been  kept 
up  between  English  and  French  by  presentments  of  Eng- 
liishery,  was  removed,  by  the  entire  abolition  of  that  pro- 
ceeding.1 However,  the  reason  stated  by  the  stat.  14 
Edw.  III.,  st.  1,  c.  iv.,  for  this  alteration  is  of  a  different 
kind,  namely,  that  counties  were  amerced  without  any 
knowledge  of  presentments  of  Englishery,  which  was  a 
surprise  and  oppression  to  the  people ;  and  for  this  reason 
they  were  no  more  to  be  received  by  the  justices  errant. 
The  exemption  from  all  secular  animadversion  claimed 
The  barest  of  by  the  clergy  for  the  persons  of  clerks,  made  a 
oiergy.  considerable  head  of  inquiry  in  the  criminal 
law  of  these  times.  Notwithstanding  the  firmness  with 
which  it  was  demanded  on  one  side,  and  the  indulgence 
which  the  laity  in  general  gave  to  the  claim ;  though  it 
was  confirmed  by  solemn  declarations  and  aided  by  long 
prescription,  it  was  always  viewed  with  jealousy,  and 
considered  rather  as  a  usurpation,  which  for  particular 
reasons  was  endured,  than  an  established  and  unquestion- 
able part  of  the  old  common  law.  Under  such  a  title, 
this  privilege  must  depend  on  the  circumstances  of  times 
for  its  support:  we  accordingly  find  it  one  while  re- 
spected, and  at  another  disregarded,  by  the  government. 
In  the  18th  year  of  the  king  it  was  enacted,2  that  an  arch- 
bishop should  not  be  impeached  criminally  before  the 
king's  justices.  This  might  perhaps  be  rather  a  law  in 
protection  of  the  peerage  than  of  the  clergy,  and  was 
occasioned  by  the  late  disputes  the  king  had  with  the 
archbishop.  In  the  25th  year  of  this  king  the  clergy 
complained  in  parliament  that  a  certain  knight,  being 
one  of  the  clergy,  had  judgment  of  treason  given  against 
him,  to  be  hanged  and  quartered :  they  complained  also 
of  a  like  judgment  against  a  priest  for  killing  his  master. 
These  encroachments,  as  they  termed  them,  or  at  least 
these  symptoms  of  the  precariousness  of  the  privilege 
claimed  by  clerks  in  criminal  questions,  required  an  act 
of  parliament  to  adjust  and  define  it  with  more  certainty. 
Accordingly,  in  the  famous  statute  de  clero,  25  Edw.  III., 
st.  3,  which  was  made  to  ascertain  some  other  of  their 


1  Vide  vol.  ii,  c.  yiii.  >  Stat.  18  Edw.  III.,  st.  3,  c.  1. 
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claims,  two  chapters  were  inserted  for  this  very  purpose. 
By  chap.  ii.  it  was  enacted,  that  all  manner  of  clerks,  as 
well  secular  as  religious,  who  should  be  convicted  before 
any  secular  justices  for  treason  or  felony  touching  other 
persons  than«the  king  himself  or  his  royal  majesty,  should 
from  thenceforth  freely  have  and  enjoy  the  privilege  of 
holy  church,  and  should,  without  any  impeachment  or 
delay,  be  delivered  to  the  ordinaries  demanding  them. 
In  consideration  of  this  grant,  and  that  it  might  not  be 
productive  of  an  entire  failure  of  justice,  the  statute  says, 
the  archbishop  promised  the  king  that  he  would  procure 
an  ordinance  to  be  made  for  the  punishment  and  safe 
custody  of  clerks  so  delivered  to  the  ordinaries,  in  order 
that  no  clerk  might  be  encouraged  to  offend  through  want 
of  correction.1 

Another  complaint  of  the  clergy  was,  that  when  clerks 
were  demanded  by  their  ordinary,  they  were  often  re- 
manded to  gaol  by  the  justices,  under  surmise  that  there 
were  other  charges  against  them ;  though  the  common 
law,  as  they  said,  required  that  a  clerk  should  not,  in  such 
case,  be  remanded  to  gaol,  but  ought  to  be  presently  ar- 
raigned of  all  his  offences,  or  otherwise  delivered  to  the 
ordinary:  accordingly,  it  was  ordained  in  chap,  iii.,  of 
this  statute,  that  all  justices  and  secular  judges  through- 
out the  realm  should  observe  this  point. 

The  consequences  that  followed  from  this  last  chapter 
of  the  statute  will  be  seen  hereafter.  The  former,  though 
nothing  more  than  a  declaration  of  the  common  law  with 
respect  to  the  persons  entitled  to  clergy,  yet,  from  the 
general  way  in  which  it  is  worded,  had  the  effect  of  ex- 
tending this  privilege  to  some  felonies  which  did  not 
before  enjoy  it ;  and  took  it  from  some  treasons  where 
before  it  was  allowed.  Thus,  among  other  felonies,  it  was 
hereby  extended  to  the  felonious  burning  of  houses ;  an 
offence  which  at  common  law  was  not  allowed  clergy. 
On  the  other  hand,  by  the  common  law  recognized  by  this 
statute,  all  treasons  except  those  against  theking's  person 
and  dignity  were  entitled  to  clergy;  accordingly,  the 
offence  of  coining  and  some  others  were  entitled  to  this 
benefit.  But  the  crime  of  coining  being  by  the  statute 
of  treasons  expressly  raised  from  the  order  of  common 

1  Vide  vol.  ii.,  p.  422. 
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treasons  to  the  rank  of  one  against  the  king's  person  and 
digriity,  it  became  eo  nomine  excluded  from  clergy  by  the 
exception  of  treasons  against  the  king's  person  in  the 
statute  de  elero,  chap.  ii.  Thus,  when  these  two  statutes 
are  put  together,  we  find  the  old  distinction  between 
treasons  clergyable  and  not  clergyable  still  remained;  and 
was  grounded  upon  the  same  principle  as  at  common  law, 
namely,  as  they  were,  or  were  not,  against  the  king's  per- 
son. Treasons  not  against  the  king's  person,  namely, 
those  which  have  since  been  called  petit  treason,  were 
still  entitled  to  their  clergy;  and  treasons  against  the 
king's  person  (which  have  since  been  denominated  high 
treason)  were  eo  nomine  deprived  of  clergy. 

There  was  through  all  this  reign  much  complaint  of 
the  too  easy  granting  of  pardons,  which  con- 
tributed greatly  to  encourage  manslaughters, 
robberies,  and  other  trespasses.  To  put  some  check  upon 
this,  it  was  ordained  by  the  statute  of  Northampton,  stat. 
2  Edw.  III.,  c.  ii.,  that  charters  of  pardon  should  not  be 
granted  except  where  the  king  could  do  it  consistently 
with  his  oath;  which  the  statute  explains  by  saying, 
where  a  man  slayeth  another  in  his  own  defence,  or  by 
misfortune.1  That  statute  was  confirmed  by  stat.  10  Edw. 
III.,  st.  1,  c.  ii.,  and  as  a  further  security,  it  was  ordained 
by  chap,  iii.,  of  the  same  statute,  that  all  those  who  al- 
ready had  charters  of  pardon  should,  by  a  certain  time, 
come  before  the  sheriffs  and  coroners  of  the  counties,  and 
find  six  good  and  sufficient  mainpernors  to  bear  them- 
selves well  and  lawfully ;  and  the  charters  of  such  as  did 
not  find  such  mainprise,  or,  having  done  so,  broke  the 
peace,  were  to  be  void.  In  case  of  future  pardons,  the 
parties,  within  three  months  after  the  granting,  were  to 
find  the  like  mainpernors,  and  the  pardons  to  be  void  as 
in  the  former  case.  This  was  doing  something  more  than 
had  been  effected  by  the  general  declaration  of  the  statute 
of  Northampton;  and  stat.  14  Edw.  III.,  st.  1,  c.  xv.,  went 
still  further,  by  declaring  all  pardons  granted  contrary  to 
that  statute  to  be  void.  In  the  21st  year  of  the  king 
there  was  a  petition  of  the  commons  on  this  subject; 
when  the  king  answered,  that  he  would  advise  with  his 
council,  so  that  no  such  charter  should  be  granted,  unless  it 

1  Vide  vol.  ii.,  p.  444. 
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was  for  the  honor  of  himself  and  his  people.1  At  length 
the  evil  of  improper  pardons  was  attributed  to  be  feigned 
and  untrue  suggestions  upon  which  they  had  been  ob- 
tained. It  was  therefore  enacted  by  stat.  27  Edw.  III., 
st.  1,  c.  ii.,  that  in  every  charter  of  pardon  granted  on 
the  suggestion  of  any  one,  and  the  name  of  him  that  made 
it,  should  be  comprised  in  the  charter ;  and  should  the 
suggestion  be  afterwards  found  untrue,  the  charter  was 
tone  void.  The  justices  before  whom  they  were  alleged 
were  to  inquire  of  such  suggestions,  and  if  they  appeared 
untrue,  they  were  to  disallow  the  pardon :  this  was  to  ex- 
tend as  well  to  pardons  already  granted,  as  to  those  in 
future.  This  seemed  the  most  effectual  of  all  the  reme- 
dies hitherto  devised,  as  it,  after  all,  left  the  party  to  the 
judgment  of  the  common  law. 

There  was  an  act  made  for  the  government  of  process 
before  justices  of  oyer  and  terminer,  that  de-  Process  of  caj*- 
serves  notice,  as  it  settled  that  point  very  par-  <wmd«<*en«. 
ticularly.  It  was  enacted  by  stat.  25  Edw.  III.,  st.  5,  c. 
xiv.,  that  after  a  person  was  indicted  of  felony  before  the 
justices  in  their  sessions  of  oyer  and  terminer,  it  should 
be  commanded  to  the  sheriff  to  attach  his  body  by  writ 
or  precept,  called  a  capias ;  and  if  tbe  sheriff  returned  in 
the  writ  that  the  body  was  not  found,  another  writ  of 
capias  should  incontinently  be  made  returnable  at  three 
weeks ;  and  in  the  same  writ  or  precept  it  was  to  be  com- 
prised, that  the  sheriff  should  cause  his  chattels  to  be 
seized  and  safely  kept  till  the  return-day  of  the  writ.  If 
the  sheriff  returned  that  the  body  was  not  found ;  and  the 
indictee  came  not,  the  exigent  was  to  be  awarded,  and  the 
chattels  forfeit,  as  the  law  of  the  crown  ordained ;  but 
if  he  came  and  yielded  himself,  or  was  taken  by  the 
sheriff  or  other  officer  before  the  return  of  the.  second 
capias,  then  the  goods  and  chattels  were  to  be  saved. 

In  the  18th  year  of  the  king  two  acts  were  made,  to 
settle  the  process  of  exigent  and  outlawry  in  particular 
cases.  It  was  enacted  and  declared  by  stat.  18  Edw.  III., 
st.  1,  that  an  exigent  should  lie  in  the  following  cases,  and 
in  no  other :  against  those  who  receive  the  king's  money 
or  wools,  taking  them  of  the  people,  and  then  carrying 
them  away,  in  fraud  of  the  king ;  against  those  who  bring 

1  Pet.  Pari,  21  Edw.  Ill,  53,  62. 
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wools  to  the  parts  beyond  the  seas,  without  being  cocketed, 
or  paying  customs  or  subsidy,  according  to  the  assessment ; 
against  customers  and  finders1  who  connive  at  the  same ; 
against  lay  ministers  who  receive  the  king's  money  and 
retain  it ;  against  conspirators,  confederators,  and  main- 
tainors of  false  quarrels ;  against  those  who  bring  routs 
in  the  presence  of  the  justices  or  other  the  king's  ministers, 
or  elsewhere  in  the  counties,  in  affray  of  the  people,  to 
obstruct  the  course  of  law ;  against  those  who  bring,  or 
procure  false  money  to  be  brought.  If  none  of  the  above 
offenders  could  be  brought  in  by  attachment  and  distress 
(for  that  was  always  to  be  the  first  process),  then  an  exigent 
was  to  go.2  It  is  clear  this  parliamentary  declaration  was 
only  to  settle  the  course  in  the  particular  cases  there  men- 
tioned; and  it  was  not  intended  (notwithstanding  the 
general  way  in  which  it  is  worded,  and  not  against  any 
other)  that  an  exigent  should  lie  in  no  other  case ;  for  if  so, 
it  would  not  have  lain  in  robbery,  murder,  and  many  other 
felonies,  contrary  to  the  plainest  reason  of  the  thing.  It 
appears  that  it  was  only  intended  to  remove  some  doubts 
which  were  entertained  at  this  time  concerning  process  of 
outlawry  in  certain  cases  of  trespass,  of  which  sort  were 
most  of  the  instances  recited  in  the  above  statute ;  for  it 
was  in  the  same  year  enacted  by  stat.  18  Edw.  III.,  stat. 
2,  c.  v.,  in  a  more  general  way,  that  no  exigent  should 
thenceforth  issue,  in  a  case  where  a  man  was  indicted  of 
trespass,  unless  it  was  against  the  peace,  or  of  things  contained 
in  the  before-mentioned  act.  We  see  that  there  had  already 
grown  a  distinction  between  trespasses  ;  some  being  con- 
sidered as  against  the  peace,  and  others  not.  When  this 
had  once  prevailed  in  cases  that  were  treated  criminally, 
the  way  was  opened  for  improving  on  the  idea  in  civil 
writs  of  trespass,  which  we  shall  hereafter  see  were,  upon 
this  principle,  branched  out  into  such  as  were  vi  et  armis, 
and  such  as  were  not. 

It  was  endeavored  to  make  an  alteration  in  the  law  of 
forfeiture  in  cases  of  felony,  but  the  attempt  did  not 
succeed.  In  the  21st  of  Edward  III.,  the  commons  com- 
plained that  a  man  indicted  or  appealed  of  felony,  who 
did  not  surrender  himself  at  the  exigent,  forfeited  his 
chattels,  although  he  was  acquitted  of  the  felony,  without 

1  QutBre,  if  not  searchers.  a  Vide  ante,  vol.  ii. 
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inquiry1  whether  he  fled  or  withdrew  himself.  Now,  as 
a  man  might  be  indicted  in  a  foreign  county,  and  be  igno- 
rant of  any  proceeding  against  him,  they  prayed  that  no 
man  should  lose  his  chattels  but  where  it  was  found  by 
verdict  that  he  fled.  To  this  it  was  answered,  that  the 
ancient  law  should  be  kept  till  the  king  by  advice  of  his 
council  should  otherwise  ordain.2 

It  was  also  attempted  to  change  the  law  as  far  as  re- 
garded the  forfeiture  of  the  wife's  dower  by  the  felony  of 
the  husband.3  The  commons  presented  a  petition  to  this 
effect  in  the  1st  of  Edward  III.,4  but  it  was  not  assented 
to. 

The  law  had  always  required  allegations  in  writs  to  be 
particular  and  precise ;  the  same  in  appeals :  but  nothing 
has  yet  appeared  of  the  forms  of  indictments.  As  it  was 
not  till  the  time  of  Edward  I.  that  these  were  put  into 
writing,  there  had  not  been  sufficient  leisure  to  discuss 
the  circumstances  and  property  thereof.  But  we  find  that 
certain  indictments  against  ordinaries  and  their  ministers, 
for  extortions  and  oppressions,  had  occasioned  clamor,  be- 
cause they  did  not  sufficiently  put  in  certain  the  offence 
charged.  To  remedy  this,  it  was  enacted,  by  stat.  25 
Edward  III.,  st.  3,  de  clero,  c.  ix.,  that  justices  should  not 
put  ordinaries  or  their  ministers  to  answer  upon  indict- 
ments for  general  extortions  or  oppressions,  unless  they  put 
in  certain  in  what  manner  such  extortions  or  oppressions 
had  been  committed. 

In  this  reign  several  regulations  were  provided  for  the 
keeping  and  maintenance  of  the  peace  ;  which, 

.        .*-,     °.  ,i  /.    ■*       .        ,  .  Origin  of  jua- 

besides  increasing  the  powers  or  ancient  magis-  Hoes  of  the 
trates,  new-modelled  some  of  them,  and  created   pea<:e' 
new  ones  which  were  thought  to  be  better  calculated  for 
such  an  employment.     The  statute  of  Winchester  was  the 
great  system  of  police  in  these  days,  and  on  the  full  execu- 
tion of  that  was  thought  to  depend  the  domestic  peace  of 
the  whole  kingdom.     For  punishing  breaches  of  that 
statute,  and  restraining  other  offences  more  immediately 
concerning  the  police,  was  the  commission  of  oyer  and  ter- 
miner, called  traHbaston,  instituted  by  Edward  I.5 
The  peace,  in  the  most  extensive  sense  of  the  word,  took 

1  Vide  ante,  vol.  ii.  *  Pari.  Pet.,  21  Edw.  III.,  13. 
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in,  perhaps,  the  whole  of  the  criminal  law  ;  and  as  most 
offences  were  said  to  he  against  the  peace,  all  those  magis- 
trates who  had  authority  to  take  cognizance  of  such 
offences,  might  be  considered  as  a  sort  of  guardians  of  the 
peace  ex  officio:  such  were  the  king's  justices,  inferior 
judges,  and  ministers  of  justice,  as  sheriffs,  constables, 
tythingmen,  head-boroughs,  and  the  like ;  all  these  were 
ex  officio  guardians  and  conservators  of  the  peace.  Others 
were  conservators  of  the  peace  by  tenure  or  prescription ; 
others  were  elected  in  full  county  court,  in  pursuance  of 
the  writ  directed  to  the  sheriff'  for  that  purpose.  Besides 
these,  extraordinary  ones  were  appointed  occasionally  by 
commission  from  the  king.1  The  manner  in  which  these 
officers  might  exercise  their  authority  was,  by  commit- 
ting to  custody  those  whom  they  saw  actually  break- 
ing the  peace;  or,  as  is  said,  they  might  admit  them  to 
bail,  or  oblige  them  to  give  sureties  for  keeping  the  peace. 
This  might  be  done  by  them  all,  even  down  to  the  con- 
stable.2 

The  violent  conclusion  of  the  last  reign  by  the  impris- 
onment, deposal,  and  murder  of  the  old  king,  succeeded 
by  the  elevation  of  a  minor  to  the  throne,  occasioned  the 
appointment  of  certain  new  officers,  in  whom  the  court 
could  have  more  trust  than  in  the  common  conservators. 
Apprehending  that  some  might  be  alarmed  at  the  proceed- 
ings of  the  court,  and  that  others  might  take  advantage 
of  the  unsettled  state  of  the  executive  power  to  raise  dis- 
turbance, special  orders  were  issued,  in  the  name  of  the 
new  king,  to  every  sheriff,  to  preserve  the  peace  of  the 
county;  and  in  a  few  weeks  after,  it  was  ordained  by  stat. 
1  Edward  III.,  c.  xvi.,  "  for  the  better  keeping  and  main- 
tenance of  the  peace,  that  in  every  county,  good  men  and 
lawful,  that  were  no  maintainers  of  evil,  or  barrators  in 
the  county,  should  be  assigned  to  keep  the  peace."  This 
short  and  general  act  gave  a  very  confined  authority  to 
these  new  officers ;  the  persons  appointed  by  this  act  being 
nothing  more  than  conservators  of  the  peace  nominated  by 
the  crown,  as  auxiliary  to  those  who  were  such  by  the 
titles  above  mentioned.  Indeed,  they  seem  very  little 
more  than  such  ofiicers  as  were  appointed  in  the  reign  of 
Edward  I.,  for  the  particular  purpose  only  of  attending  to 

"   '  Lamb.  Iren.,  book  i.,  c.  3.  s  Lamb.  Iren.,  pp.  14, 15. 
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the  due  execution  of  the  statute  of  "Winchester ;  1  from 
which  ordinance  probably  it  was  that  the  present  hint  was 
taken. 

Three  years  after  this,  these  officers  were  entrusted  with 
greater  powers,  having  the  additional  authority  to  take  in- 
dictments. It  was  enacted  by  stat.  4  Edward  III.,  c.  ii. 
(after  some  regulations  for  the  appointment  of  justices  of 
assize  and  gaol-delivery),  that  there  should  be  assigned  good 
and  lawful  men  in  every  county  to  keep  the  peace ;  and 
that  at  the  time  of  the  assignment,  mention  should  be  made, 
that  such  as  should  be  indicted  or  taken  by  the  said  keep- 
ers of  the  peace,  should  not  be  left  to  mainprise  by  the 
sheriffs,  or  their  ministers,  if  they  were  not  by  law  main- 
pernable; and  that  such  as  were  indicted  should  not  be 
delivered  but  at  the  common  law.  The  justices  of  gaol- 
delivery  were  to  have  power  to  deliver  the  gaols  of  such  as 
were  indicted  before  the  keepers  of  the  peace ;  and  such 
keepers  were  directed  for  that  purpose  to  send  their  in- 
dictments before  the  justices.  It  was  further  enacted,  that 
such  keepers  should  have  power  to  inquire  of  sheriffs, 
gaolers,  and  others,  in  whose  ward  such  indicted  persons 
should  be,  if  they  made  deliverance,  or  let  to  mainprise 
any  so  indicted  and  not  mainpernable;  and  they  were 
to  punish  such  officers,  if  they  did  anything  against  this 
act. 

After  this,  there  was  no  alteration  in  their  authority  till 
the  18th  of  this  reign,  when  they  were  empowered  to  hear 
and  determine.  It  was  enacted  by  stat.  18  Edward  HI.,  Bt. 
2,  c.  ii.,  that  two  or  three  of  the  best  reputation  in  the 
counties  should  be  assigned  keepers  of  the  peace  by  the 
king's  commission ;  and  when  need  should  be,  they,  with 
others  wise  and  learned  in  the  law,  should  be  assigned  by 
the  king's  commission  to  hear  and  determine  felonies  and 
trespasses  done  against  the  peace  in  the  same  counties,  and 
to  inflict  punishment  according  to  law  and  reason,  and  the 
circumstances  of  the  fact.  When,  in  the  twentieth  year, 
it  was  prayed  by  the  commons,  that  they  might  have  a 
power  to  hear  and  determine  felonies,  it  was  answered, 
that  the  king  would  appoint  learned  persons  for  that 
office.2 

So  beneficial  was  this  establishment  of  keepers  of  the 

1  Vide  vol.  ii.,  518.  '  Pari.  Pet.,  20  Edw.  III.,  29. 
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peace  considered  by  the  people,  that  it  became  a  favorite 
in  the  country,  and  was  exalted  in  preference  to  some  in- 
stitutions that  were  more  ancientl  In  the  twenty-first  year 
of  the  king,  the  commons  being  charged  to  advise  the  king 
what  was  the  best  way  of  keeping  the  peace  of  the  king- 
dom, they  recommended  that  six  persons  in  every  county, 
of  whom  two  were  to  be  de  plus  grantz,  two  knights,  and 
two  men  of  the  law,  and  so  more  or  less  as  need  should 
require,  should  have  power  and  commission  out  of  chan- 
cery to  hear  and  determine  the  keeping  of  the  peace ;  and 
that  all  courts  of  trailbaston  should  cease,  they  being  op- 
pressive to  the  people,  and  contributing  nothing  towards 
preserving  the  peace,  nor  the  punishment  of  felons  or 
trespassers.1 

In  conformity  with  these  several  statutes  and  petitions, 
commissions  had  been  at  various  times  framed,  assigning 
certain  persons  to  execute  the  powers  which  the  statutes 
authorized  the  king  to  confer.  In  these  commissions  were 
inserted,  besides  the  general  powers  for  keeping  the  peace, 
a  special  charge  to  enforce  the  observance  of  certain  stat- 
utes. Thus,  in  the  second  year  of  this  king,  they  had  the 
statute  of  "Winchester  in  charge ;  in  the  twentieth  year  the 
statute  of  Northampton,  and- stat.  5  Edward  III.,  c.  xiv., 
against  roberdsmen,  draw-latches,  etc.2  In  the  twenty-fifth 
of  this  king,  by  the  statute  called  the  statute  of  laborers, 
we  find  that  justices  were  to  be  assigned  for  the  execution 
of  that  act ; 3  and  they  were  to  hold  a  session  in  all  the 
counties  of  England  four  times  in  the  year ;  that  is,  at  the 
feast  of  the  Annunciation  of  Our  Lady,  of  St.  Margaret, 
of  Saint  Michael,  and  of  Saint  Nicholas.4  It  is  most  proba- 
ble the  persons  assigned  justices  to  execute  this  statute  were 
the  keepers  of  the  peace,  who,  having  already  by  stat.  18 
Edward  III.,  an  authority  to  hear  and  determine,  might 
with  propriety  enough  be  called  justices;  though  there  is 
no  trace  of  their  being  actually  so  called  till  seventeen 
years  after.  Indeed,  the  authority  given  by  that  statute  is 
to  them,  not  singly,  but  jointly  with  others,  as  occasion 
should  require;  their  own  commission  going  no  further 
than  the  bare  keeping  of  the  peace.6  As  the  general 
standing  authority  to  hear  and  determine  was  not  given 
till  stat.  34  Edward  III.,  it  was  not  probably  till  then  that 

1  Pari.  Pet.,  21  Edw.  III.,  70.  >  Ch.  S.  «  Lamb.  Iren.,  20-23. 

3  Lamb.  Iren,  b.  1,  c.  9.  4  Ch.  7. 
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they  were  commonly  reputed  and  called  justices,  as  we  find 
they  are  by  stat.  36  Edward  III. 

The  stat.  34  Edward  III.,  c  i.,  is  more  full  than  any  of 
the  former  in  setting  forth  the  qualifications  of  these  new 
officers,  and  the  extent  of  their  power.  It  enacts,  that  in 
every  county  there  should  be  assigned  for  the  keeping  of 
the  peace,  one  lord,  and  with  him  three  or  four  of  the 
most  worthy1  in  the  county,  with  some  learned  in  the 
law.  These  were  to  have  power  to  restrain  offenders, 
rioters,  and  all  other  barrators,  and  to  pursue,  arrest, 
take,  and  chastise  them  according  to  their  trespass  or 
offence ;  and  cause  them  to  be  imprisoned  and  duly  pun- 
ished, according  to  their  discretion  and  judgment.  The 
act  further  directs  them  "also  to  inform  themselves,  and 
to  inquire  of  all  those  who  had  been  pillors  and  robbers 
in  the  parts  beyond  the  sea,  and  were  now  returned,  and 
went  wandering  about,  not  laboring  as  they  were  wont  in 
times  past,  and  to  take  and  arrest  all  they  found,  by  in- 
dictment or  by  suspicion,  and  to  put  them  in  prison ;  and 
to  take  of  such  as  were  not  of  good  fame,  wherever  they 
were  found,  sufficient  security  and  mainprise  of  their  good 
behavior  towards  the  king  and  his  people,  and  to  duly  pun- 
ish others,  to  the  intent  that  people,  merchants,  and  other 
travellers  might  not  be  endangered  by  such  rioters  and 
rebels ;  and  also  to  hear  and  determine,  at  the  king's  suit, 
all  manner  of  felonies  and  trespasses  done  in  the  same 
county,  according  to  the  laws  and  customs  of  the  realm." 
This  was  the  first  authority  they  had  to  take  sureties  for 
good  behavior,  and,  indeed,  the  first  mention  of  it  in  any 
•  statute  or  law  book  (a).     By  ch.  v.  of  the  same  act,  those 

(a)  This  power  to  arrest  suspicious  characters  upon  a  general  suspicion, 
and  keep  them  in  custody  until  they  find  surety  for  their  good  behavior,  em- 
bodies one  of  the  most  important  principles  in  our  law,  and  one  which,  having 
been  in  modern  times  greatly  neglected,  has  given  rise  to  serious  miscbJef. 
The  present  enactment  must  be  coupled  with  the  provisions  in  the  statute  of 
Winchester  on  the  same  subject  (vide  ante,  c.  x.).  The  object  of  both  statutes 
was  prevention,  and  the  present  was  evidently  passed  in  aid  of  the  former, 
which  merely  provided  for  the  arrest  of  suspicious  characters,  and  did  not 
prescribe,  as  the  present  statute  does,  what  was  to  be  done  with  them  :  that  is 
to  say,  they  are  to  be  made  to  find  surety.  This  statutable  power  of  arrest 
upon  a  mere  general  suspicion,  and  to  hold  to  surety  for  future  good  behavior 
and  for  the  prevention  of  felony,  must  be  distinguished  from  the  common  law 
power  of  arrest  on  suspicion  of  a  felony  actually  committed.  They  have, 
however,  this  close  connection,  that  in  the  latter,  as  in  the  former,  ill-fame, 

1  Des  mullz  vauez. 
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who  were  assigned  to  keep  the  peace  were  empowered  to 
inquire  of  measures  and  weights,  according  to  stat.  15  Ed- 
ward III.,  st.  5,  c.  ix.  (a). 

The  last  statute  concerning  the  keepers  of  the  peace  is 
stat.  36  Edward  III.,  st.  1,  c.  xii.,  which  enacts,  that  in 
the  commissions  of  justices  of  the  peace  (for  so  they  were 
now  called)  and  of  laborers,  express  mention  should  be 
made,  that  they  hold  their  sessions  four  times  in  the 
year ;  by  one  session  in  oetabis  of  the  Epiphany,  the  second 
within  the  second  week  in  Lent,  the  third  betwixt  the 
feast  of  Pentecost  and  St.  John  the  Baptist,  the  fourth  in 
oetabis  of  St.  Michael. 

Thus  stood  the  commission  of  the  peace  at  the  close  of 

vagrancy,  and  bad  company  have  always  been  held  good  grounds  of  sus- 
picion (vide  Year-Books,  7  Edward  IV.,  20 ;  9  Edward  1 V,  26 ;  10  Edward  TV., 
17 ;  11  Edward  IV,  6 ;  2  Henry  VII.,  5 ;  4  Henry  VII.,  2-18 ;  5  Henry  VH., 
fol.  5;  26  Henry  VIII,  41;  Brooke's  Abridgment,  "Faux  Imprisonment"  and 
"  Trespass").  Hence  it  was  long  ago  laid  down  that  "  every  man  may  take 
night-walkers  who  go  by  the  way,  for  it  is  for  the  common  profit"  (Hussey, 
C.  J.;  4  Henry  VII,  fol.  2).  The  same  law  is  laid  down  in  effect  by  Lord 
Coke,  who  says  "  that  this  species  of  surety,  de  bono  gestu,  consists  chiefly  in 
this,  that  a  man  behave  himself  well  in  his  port  and  company"  (4  Institutes, 
fol.  180) ;  and  so  Hawkins  lays  the  law  down  (Pleas  of  the  Grown,  book  11,  c. 
xii.,  s.  20,  fol.  77 ;  c.  xiii.,  s.  12,  fol.  83).  The  law  has  been  disused,  sed  vide 
post,  p.  208,  note  (a) ;  vide  ante,  p.  193. 

(a)  In  the  reign  of  Edward  IV.  a  case  arose  upon  these  statutes.  Error 
was  brought  upon  an  indictment  of  felony,  "  coram  A.  B.,  etc.,  justices  of  the 
peace  for  the  county ;"  and  the  error  assigned  was,  that  it  did  not  appear  that 
they  had  any  commission  of  oyer  and  terminer.  And  it  was  argued  that  the 
powers  of  the  justices  of  the  peace  were  different  by  divers  statutes ;  and  that 
under  some  of  these  there  would  be  no  authority  to  take  indictments.  On 
the  other  side,  it  was  urged  that  it  was  to  be  presumed  they  had  the  requisite 
authority,  the  contrary  not  appearing  (22  Edw.  IV.,  fol.  13 ;  et  vide  13  Henry 
VI.j  fol.  52).  In  the  reign  of  Edward  IV.  a  statute  passed  to  take  away  the 
jurisdiction  of  the  sheriff  in  the  tourn  to  take  indictments  or  presentments 
for  felony,  and  to  transfer  the  jurisdiction  to  the  justices  of  the  peace  [vide 
post).  There  is  an  important  subject  of  which  our  author  appears  to  have 
lost  sight,  and  which  may  be  mentioned  here.  Magna  Charta  renders  illegal 
all  kiddles  or  weirs  in  navigable  rivers.  The  words  of  the  statute  are, 
"  Omnes  kidelli  deponantur  per  totam  Angliam  nisi  per  costeram  maris," 
that  is,  that  all  weirs  shall  be  put  down  throughout  all  England  except  only 
by  the  sea-coast.  Then  the  Act  25  Edward  III.,  cap.  4  (1350),  recited  that 
the  common  passage  of  boats  and  ships  on  the  great  rivers  of  England  was 
often  annoyed  by  the  enhancing  of  weirs,  mills,  stanks,  stakes,  and  kiddles, 
and  enacted  that  all  such  weirs,  mills,  stanks,  stakes,  and  kiddles  set 
up  in  the  time  of  the  king's  grandfather,  whereby  the  ships  and  boats  be 
disturbed  so  that  they  cannot  pass  as  they  were  wont,  shall  be  utterly  pulled 
over.  This  was  followed  and  confirmed  by  various  statutes  to  the  like  effect : 
42  Edward  III.,  c.  ii. ;  1  Henry  IV,  c.  xi. ;  and  12  Edward  TV.,  c.  xvii.  The 
scope  of  these  statutes  seems  to  have  been  the  navigation;  but  subsequent 
statutes  provide  for  the  protection  of  fisheries. 
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this  reign.  The  keepers  of  the  peace  were  become  jus- 
tices, presiding  over  a  court,  where  many  matters  of  con- 
siderable importance  to  the  order  and  quiet  of  society 
were  cognizable,  besides  the  important  jurisdiction  over 
felonies  and  trespasses.  The  consideration  of  these  mag- 
istrates was  greatly  heightened  by  the  accession  of  busi- 
ness that  was  thrown  upon  them  by  later  acts  of  parlia- 
ment, which  have  gradually  entrusted  them  with  matters 
of  very  material  concern  to  the  property  and  liberty  of 
the  subject. 


CHAPTEK   XV. 

EBWABB   III. 

Op  Descent — Limitations  in  Tail  and  Remainder — Tenant  in 
Tail  after  Possibility,  etc.  —  Wills  of  Land — Of  Warranty 
with  Assets  —  Of  barring  Entails — Of  Chattels— Of  Entry 

CONGEABLE  —  DISCONTINUANCE  —  REMITTER  —  Of  A  SSIZES — Of  COLOR 

—  De  Ejectione  Firm.33  —  Writs  of  Entry  —  Entry  ad  Terminum 

—  Qui  PRiETERiiT — Entry  in  le  quibus — Difference  of  Writs  in 
the  per,  per  et  cui,  and  post — Entry  sur  ran  in  vitI  —  Entry 
ad  communem  Legem — Entry  in  consimili  Casu — Writs  of  For- 
medon  —  Writs  of  Right — Other  real  Writs — Writ  of  quod 
permittat. 

THAT  system  of  law  which  was  discoursed  upon  so  fully 
in  the  reign  of  Henry  III.  continued  still  to  prevail, 
with  such  small  alterations  in  the  form  and  circumstances 
as  had  been  suggested  by  the  courts,  or  imposed  by  parlia- 
ment in  the  two  intermediate  reigns.  Other  seeming 
changes  had  also  crept  in,  which,  upon  examination,  ap- 
pear nothing  more  than  new  words  and  terms  to  express 
old  ideas.  These,  however,  cannot  be  passed  over  in  a 
work  whose  design  is  to  throw  new  light  upon  the  law 
by  considering  it  historically  (a),  a  novelty  in  expression 

(o)  The  author  here  hints  at  the  true  use  and  object  of  legal  history,  which 
cannot  reject  what  is  old  or  even  obsolete,  because  it  deals  professedly  with 
the  past,  and  its  use  is  to  help  to  understand  the  past.  As  Hale  pointed  out, 
in  his  preface  to  Bone's  Abridgment,  even  in  his  time  a  great  part  of  the  law 
of  this  age  had  become  obsolete,  though  he  says  that  the  mutations  which 
have  taken  place,  have  not  been  so  much  in  the  law  as  in  the  subject-matter 
of  it.  He  points  out  that  the  titles  of  tenures  and  villenage  were  obsolete; 
that  the  title  of  dower  had  grown  much  out  of  use  by  reason  of  jointures ; 
that  the  title  of  descents  had  been  much  abridged ;  that  the  title  of  attorn- 
ments, once  so  great  and  difficult,  had,  with  all  its  incidents,  quid  juris  clamat, 
etc.,  grown  out  of  use  by  reason  of  new  modes  of  conveyance ;  that  the  titles 
of  discontinuance  and  remitter,  which  were  great  titles  at  common  law,  and 
full  of  curious  learning,  had  been  much  narrowed.  So  he  says,  "  The  remedy 
by  assizes,  and  the  forms  of  proceedings  relating  thereto,  were  great  titles  in 
the  Year-Books ;  but  use  and  practice  had  in  a  great  degree  antiquated  the 
use  of  them  in  recovering  possessions,  and  the  action  of  ejections  firmce  was 
substituted.  And  real  actions,  as  writs  of  right,  writs  of  entry,  etc.,  with 
their  numerous  incidents,  grand  cape,  aid-prayer,  voucher  to  warranty,  etc., 
were  great  titles  in  the  Year-Books,  but  now  much  out  of  use.  So  wager  of 
law  was  a  great  title  in  the  Year-Books,  but  had  gone  quite  out  of  use  by 
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being  alone  sufficient  to  obscure  a  subject  otherwise  ever 
so  well  understood. 

We  shall  therefore  take  a  view  of  the  changes  made  in 
the  law  by  the  determination  of  courts  during  this  reign, 
pursuing  the  following  order :  first,  of  the  rights  of  per- 
sons and  of  things;  then  of  the  administration  of  civil 
justice ;  afterwards  we  shall  consider  the  alterations  that 
took  place  in  the  nature  of  crimes,  and  the  administration 
of  criminal  justice. 

Notwithstanding  the  canonists  had  failed  in  the  reign 
of  Henry  III.  in  their  attempt  to  introduce  their  law  of 
legitimacy,1  by  which  a  child  born  before  marriage,  if 
marriage  followed,  was  considered  as  legitimate ;  yet  the 
law  of  England  had  suffered  such  issue  to  obtain  a  degree 
of  right  and  preference  before  other  children  born  out  of 
wedlock.  A  child  so  born  was  called  a  bastard  eigrik,  to 
distinguish  it  from  the  child  born  after  marriage  of  the 
same  mother,  which  was  called  mulier  puisne,  mulieratus 
being  the  appellation  applied  to  a  legitimate 
son  by  GHanville  and  our  other  old  writers.2  escent- 
.It  had  become  the  law  of  descent,  that  if  a  person  died 
seized  in  fee,  leaving  issue  a  bastard  eigne',  and  mulier  puisnh, 
and  the  bastard  entered  and  died  'seized,  such  regard 
should  be  paid  to  this  undisturbed  possession,  sanctioned 
afterwards  by  a  descent  in  a  lawful  way  on  his  issue,  that 
the  mulier  should  be  precluded  from  entering  on  the  issue. 
Such  was  the  law  in  the  early  part  of  this  reign,  and,  no 
doubt,  long  before.3 

Many  points  arose  upon  this  new  piece  of  law,  and 
many  were  settled  in  this  king's  time.  It  was  said  that 
the  right  in  the  issue  accrued  by  the  dying  seized  of  the 
ancestor ;  therefore,  if  anything  happened  that  in  other 

reason  of  the  resort  to  actions  on  the  case.  Quod  permiitat  and  assizes  for 
commons,  secta  ad  molendinum,  assizes  of  nuisance,  etc.,  were  much  turned 
into  trespass  and  actions  on  the  case.  So  garnishment  and  interpleader  were 
large  titles  at  common  law,  but  now  much  out  of  use,  for  actions  of  detinue 
had  been  turned  into  actions  on  the  case.  And  so  in  many  other  instances." 
But  then  the  history  of  the  law  shows  why  they  went  out  of  use,  and,  in 
showing  that,  often  shows  that  the  principles  upon  which  they  were  based 
were  sound,  and  that  it  was  only  by  reason  of  the  forms  of  proceeding  be- 
coming obsolete  that  the  remedies  became  so.  And  even  where  this  is  not 
so,  the  history  of  these  old  proceedings  is  necessary  in  order  to  render  the 
law-books  of  the  time  intelligible,  and  to  throw  light  on  the  history  of  the 
age. 
1  Vide  vol.  ii.,  60.  2  Vide  vol.  i.  8  21  Edw.  III.,  34. 
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cases  would  take  off  the  effect  of  a  dying  seized,  the  mu- 
lier  was  not  barred.  Thus  it  was  held,  that  should  the 
descent  happen  while  the  mulier  was  within  age,  he 
should  not  be  barred.1  Again,  where  the  bastard  entered 
and  continued  seized  for  eight  years,  and  then  infeoffed 
another,  who  died  seized  without  any  interruption,  it  was 
thought  that  such  a  dying  seized  would  not  bar  the  mu- 
lier ;  but  that  case  happened  to  be  decided  upon  the  non- 
age of  the  mulier.2  This  privilege  of  the  bastard  only 
availed  his  issue  as  against  the  mulier  and  his  issue,  and 
not  against  a  stranger ;  nor  would  it  avail  against  the 
issue  of  the  mulier,  if  they  claimed  under  an  entail. 
Thus  where  land  was  given  in  tail,  with  a  remainder  over 
in  tail,  and  the  first  tenant  in  tail  had  issue  a  bastard  and 
mulier,  and  died  seized ;  the  bastard  entered,  continued 
in  possession,  had  issue,  and  died  seized ;  the  issue  en- 
tered, the  mulier  died  without  issue ;  it  was  held,  the 
second  remainder-man  should  have  a  formedon,  not  being 
bound  by  the  descent  on  the  issue  of  the  bastard.3 

The  maxim  of  possessio  fratris  de  foedo  simplici  facit  soro- 
rem  esse  hceredem,1  or,  in  a  more  general  sense,  the  rule  of 
excluding  the  half-blood,  was  held  to  as  strict  a  construc- 
tion as  that  about  mulier  puisne".  If  a  person  was  seized 
in  tail,  and  died  leaving  two  sons  by  different  venters, 
the  youngest  would  inherit  to  the  eldest,  performam  doni, 
being  heir  of  the  body  in  tail,  though  not  in  fee-simple. 
Thus  this  maxim5  and  the  exclusion  of  the  half-blood 
was  confined  to  estates  in  fee-simple  wholly,  and  to  such 
as  were  strictly  in  possession.  Upon  the  point  of  posses- 
sion, many  doubtful  cases  arose.  A  man,  having  a  son 
and  daughter  by  one  venter,  and  a  son  by  another,  gave 
his  land  to  his  eldest  son  in  tail,  and  then  died,  so  that 
the  fee  descended  on  the  eldest  son,  who,  being  now  seized 
in  tail  with  a  reversion  in  fee,  died  without  heirs  of  his 
body ;  in  which  case  it  was  held,  the  youngest  son  should 
have  the  land,  and  not  the  daughter.6  Again,  land  was 
given  to  a  baron  and  feme,  and  the  heirs  of  their  body, 
remainder  to  the  right  heirs  of  the  baron ;  they  had  issue 
a  son,  and  the  feme  died;  the  baron  married,  and  had. 
issue  another  son  and  died ;  the  eldest  son  entered,  and 

1 31  Ass.,  18,  22,  and  Bro.  descent  49.    *  Vide  ante,  c.  xii. 

2  36  Ass.,  2.  s  37  Ass.,  14 ;  24  Edw.  III.,  30. 

8  39  Edw.  in,  38.  •  24  Edw.  Ill,  13. 
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died  seized  without  issue:  here  it  was  held,  that  the  land 
belonged  to  the  younger  son  of  the  half-blood ;  for  the 
elder,  as  in  the  former  case,  was  only  seized  of  the  entail, 
and  was  not  in  possession  of  the  reversion.1 

In  order  for  this  rule  to  take  effect,  the  reversion  should 
come  into  actual  possession.  A  man  seized  in  fee  leased 
his  land  for  life,  and  then  had  a  son  by  one  venter,  and  a 
daughter  by  another,  and  died,  after  the  time  at  which 
the  rent  was  payable,  but  without  receiving  it ;  then  the 
son  died  before  the  next  day  of  payment ;  so  that  he  had 
only  a  seisin  in  law  of  the  rent,  and  not  in  fact ;  after 
this,  the  tenant  for  life  died ;  and  it  was  held  that  the 
reversion  Went  to  the  daughter,  and  not  to  the  heir  of  the 
son,  because  the  father  was  the  person  last  seized ;  the  re- 
version never  having  fallen  into  actual  possession  during 
the  life  of  the  eldest  son.2  Yet,  on  the  other  hand,  where 
a  guardian  entered  during  the  infancy  of  an  elder  son, 
and  assigned  dower  to  the  widow,  it  was  held  that  the 
possession  of  the  guardian  was  sufficient  seisin  of  the 
heir,  to  exclude  the  half-blood;  but  the  part  held  in 
dower  prevented  that  seisin,  and  that  the  land  so  holden 
descended  to  the  half-blood.3  The  interpretation  of  the 
statute  de  donis,  and  the  whole  doctrine  of  en-LimitotionBintail 
tails  and  remainders,  were  debated  in  every  ">*""»»"><»«• 
point  of  view.  Limitations  of  a  new  impression  were 
devised  for  the  purpose  of  ordering  property  conformably 
with  the  wishes  of  its  owners;  and  doubts  were  some- 
times raised  upon  these,  whether  they  were  within  the 
meaning  of  that  famous  act.4  Although  no  more  than 
three  species  of  entails  are  mentioned  in  that  act,  the 
courts  had  been  disposed  to  bring  almost  every  sort  of 
conditional  fee  within  the  equity  of  it.  We  find  in  this 
reign  the  following  gifts  in  tail  and  remainder :  First,  to 
a  baron  and  feme,  and  the  heirs  that  the  baron  shall  beget 
on  the  feme.  Secondly,  to  a  man  and  his  heirs,  if  he  has 
issue  of  his  body;  and  if  he  dies  without  heirs  of  his 
body,  remainder  over.  Thirdly,  to  a  man  and  his  heirs, 
if  he  has  any  de  came  sud ;  if  not,  the  reversion  to  the 
donor.  Fourthly,  to  a  baron  and  feme,  et  uni  hceredi  de 
corpore  suo  legitime  procreato,  et  uni  hmredi  ipsius  hceredis. 
Fifthly,  to  a  man  and  his  sister,  and  the  heirs  of  their 

1  37  Ass.,  4.  s  8  Ass.,  6. 

1 35  Edw.  III.,  Bro.  descent,  28.  «  21  Edw.  HI,  43. 
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two  bodies  begotten.  Sixthly,  to  two  men,  and  the  heirs 
of  their  two  bodies  begotten.  Seventhly,  to  a  man,  and 
the  heirs  male  of  his  body.  We  find  remainder  of  the 
following  kind :  to  a  father  for  life,  with  remainders  to 
the  eldest  son,  and  his  wife  in  tail,  remainder  to  the  right 
heirs  of  the  father ;  a  lease  for  life,  remainder  over  in  fee; 
a  gift  in  tail,  remainder  to  the  donor  for  life,  remainder 
over  in  fee ;  and  the  like  limitations,  which  may  be  easily 
imagined  after  these  instances. 

The  first  of  the  above-mentioned  limitations  was  con- 
sidered as  a  special  tail,  as  well  in  the  feme  as  in  the 
baron.1    In  the  second  and  third  entails,  it  was  argued, 
that  the  gift  was  in  fee-simple  on  the  condition  and  terms 
of  the  tenant  having  heirs  of  his  body ;  which  event  taking 
place,  the  estate  descended  to  his  right  heirs;  but  this 
construction  was  overruled,  and  they  were  held  to  be 
limitations  in  tail.2    The  entails  to  two  men,  and  those  to 
a  man  and  his  sister,  and  the  heirs  of  their  bodies,  were 
allowed  sufficient  and  lawful  upon  this  reason  — that 
they  might   each  respectively  have  such  heirs  of  their 
bodies  as  would  satisfy  the  description  of  the  entail.3 
The  gift  to  a  man  and  the  heirs  male  of  his  body,  called 
upon  the  court  to  explain  at  large  the  force  of  the  statute 
as  to  descents  in  tail.     The  donee  in  that  case  had  issue 
a  daughter,  who  had  issue  a  son,  and  then  died ;  and  it 
became  a  question,  whether  the  grandson  should  succeed. 
It  was  argued,  he  should  be  heir  in  tail,  because  in  such 
a  gift  at  common  law  the  issue  would  inherit  in  fee,  on 
account  of  the  word  heirs,  and  the  power  the  ancestor, 
after  issue,  had  of  aliening ;  and  as  the  statute  only  re- 
strains from  alienation,  when  that  was  complied  with,  and 
the  land  was  left  to  descend,  it  was  contended  that  the 
grandson  should  take  as  before  the  statute,  that  is,  in  fee- 
simple.    But  it  was  resolved,  this  was  a  gift  in  tail,  which 
did  not  give  an  inheritance  so  largely  as  a  gift  to  a  man 
and  the  heirs  of  his  body ;  upon  which  the  other  side 
seemed  to  argue  that  there  indeed  the  grandson  would 
inherit  by  regular  descent  in  fee-tail  general;  but  here  the 
entail  was  to  a  special  heir,  and  the  grandson  did  not  con- 
vey the  descent  to  himself  in  the  special  manner  required, 
>as  he  claimed  through  his  mother,  who  could  not  be  heir 

1  21  Edw.  III.,  43.         a  35  Abb.,  14 ;  37  Ass.,  15.         8  Edw.  III.,  78  b. 
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under  a  limitation  to  heirs  male.1  On  another  occasion,  a 
gift  to  a  man  and  his  heirs  male,  without  saying  of  his 
body,  was  adjudged  in  parliament  a  fee-simple. 

Where  land  was  given  to  a  man  and  his  wife  in  special 
tail,  and  either  of  them  died  without  issue,  the  survivor 
was  by  law  to  hold  it  for  life,  and  was  termed 
tenant  in  tail  after  possibility  of  issue  extinct.     It   after^ossiM- 
was  held,  that  as  such  tenants  once  had  an  es-   "y' 8" 
tate  of  inheritance,  the  survivor  was,  though  in  effect 
only,  tenant  for  life,2  not  to  be  impeached  of  waste. 

One  of  the  rules  which  had  been  established  respecting 
remainders  was,  that  they  should  take  effect  immediately 
upon  the  failure  of  the  preceding  estate,  or  otherwise  they 
should  be  void.  Thus,  where  there  were  a  brother  and 
sister,  and  land  was  given  to  A.  for  life,  remainder  to  the 
right  heirs  of  the  brother,  and  he  died ;  after  which  the 
tenant  for  life  died,  and  the  sister  entered ;  there,  though 
the  wife  of  the  brother  was  afterwards  delivered  of  a  post- 
humous son,  it  was  held,  that  the  sister  should  retain  the 
land ;  and  it  was  said,  that  wheresoever  a  remainder  or 
purchase  vested,  there  it  should  continue ;  but  it  would 
be  otherwise  of  a  descent  in  the  like  case.  Again,  where 
there  was  a  tenant  for  life,  remainder  to  the  right  heirs 
of  I.  and  N.,  I.  had  issue,  and  died ;  then  the  tenant  for 
life  died,  and  the  heir  of  I.  entered ;  after  which  N.  died : 
here  it  was,  conformably  with  the  above  case,  determined, 
that  the  heir  of  N.  took  nothing ;  for  he  was  not  heir  to 
N".  at  the  time  the  remainder  fell,  for  nemo  est  hceres  viventis: 
and  it  was  said,  that  where  there  was  a  tenant  for  life, 
remainder  to  the  right  heirs  of  I.,  the  remainder  was  in 
abeyance  during  the  life  of  I.;  and  if  he  survived  the 
tenant  for  life,  the  remainder  became  void,  because  there 
was  no  person  in  esse  to  take  it  when  it  fell.3 

Another  rule  of  remainders  was,  that  they  took  effect 
at  the  same  time  when  the  first  estate  was  created,  and 
their  continuance  depended  upon  the  continuance  of  that, 
all  standing  or  falling  together.  Thus,  where  lands  were 
given  for  life,  with  condition  to  perform  certain  duties, 
remainder  over,  with  the  same  condition ;  if  the  heir 
entered  on  the  tenant  for  life  for  breach  of  the  condition, 
the  remainder  was  likewise  defeated.4 

1 18  Edw.  HI.,  46  a.  s  30  Ass.,  47,  Bro.  Don.  and  Rem.,  21. 

1  Old  tenures.  *  29  Ass.,  17. 
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Many  of  the  remainders  litigated  in  this  reign  are  to  be 
explained  upon  one  or  other  of  these  rules.  Thus,  where 
there  was  tenant  for  life,  remainder  over,  if  the  tenant  for 
life  died,  and  he  in  remainder  agreed  to  the  limitation,  he 
stood  in  the  place  of  the  tenant  for  life ;  the  particular 
tenant  and  remainder-man  making  but  one  degree  in  a 
writ  of  entry.  If  a  termor  or  guardian  leased  for  life, 
remainder  over,  and  he  in  remainder  agreed,  he  was 
equally  a  disseizor  with  the  tenant  for  life,  it  being,  in  law, 
all  one  estate.1 

The  giving  an  estate  to  a  man  for  life,  with  remainder 
to  his  right  heirs,  was  a  species  of  limitation  invented 
since  the  time  of  Bracton,  and  probably  since  the  statute 
de  donis  gave  an  example  and  an  authority  for  making 
strict  settlements.  The  object  of  this  new  mode  of  con- 
veyancing, no  doubt,  was  to  give  the  heir  a  title  by  pur- 
chase, instead  of  one  by  descent,  which  was  clogged  with 
the  heavy  appendages  of  wardship,  relief,  marriage,  and 
the  like.  But  the  courts  put  a  construction  oe  such  gifts 
that  wholly  defeated  the  design  of  the  makers.  Where  a 
gift  was  made  to  a  man  for  life,  remainder  to  another 
for  life,  remainder  in  fee  to  the  right  heirs  of  the  first 
taker ;  it  was  held,  that  the  first  tenant  for  life  might, 
by  virtue  of  the  limitation  to  his  heirs,  either  give  or  for- 
feit the  fee-simple,  although  it  did  not  properly  rest  in 
him  during  the  mesne  remainder.2  And  where  an  estate 
was  given  for  life  to  a  father,  remainder  to  the  first  son 
and  his  wife  in  tail,  remainder  to  the  right  heirs  of  the 
father;  the  father  died,  and  then  the  eldest  son  and  his 
wife  died  without  issue ;  the  lord  was  permitted  to  avow 
upon  the  younger  son  for  the  relief,  as  heir  of  his  elder 
brother  to  the  remainder  in  fee ;  though  the  younger 
son  contended  he  came  in  as  purchaser,  under  the  words 
right  heirs  of  his  father,  and  that  the  tail  and  the  fee  could 
not  be  simvl  et  semel  in  his  elder  brother.3 

We  have  supposed  the  above  settlements  to  have  been 

wins  of  land    ma,d-e  by  some  common-law  conveyance  in  the 
donor's  lifetime ;  that  is,  by  fine,  by  feoffment, 
or  some  other  grant  with  livery  of  seisin ;  or  such  a  con- 
veyance as  countervailed  a  feoffment,  as  a  lease  for  life,  or 
for  years,  with  a  release.4    These  were  the  only  methods 

1  50  Edw.  Ill,  21.  s  40  Edw.  Ill,  9. 

1  24  Edw.  Ill,  70.  *  44  Edw.  Ill,  3 ;  31  Ass,  25. 
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for  a  voluntary  transfer  of  freehold,  by  the  general  law  of 
the  kingdom.  But  there  prevailed  in  certain  places  a 
custom,  by  which  the  inhabitants  enjoyed  the  privilege 
of  devising  their  lands  by  testament.  The  existence  of 
such  customs  has  been  testified  by  G-lanville  and  Bracton; 
but  the  particular  influence  of  them,  and  the  form  of  such 
wills,  are  wholly  unnoticed  by  those  writers ;  so  that  till 
the  reign  of  this  king  there  is  little  or  nothing  to  be  met 
with  in  any  law-book  upon  the  subject  of  devises  of  land. 
"What  hints  are  to  be  found  in  Bracton  and  Glanville  relate 
rather  to  the  nature  of  wills  in  general ;  which  too,  being 
an  object  of  clerical  judicature,  were  hardly  thought  a 
part  of  their  subject.1  We  now  find  many  adjudged 
cases  upon  wills  of  lands ;  and  some  of  those  rules  were 
now  laid  down,  which  governed  afterwards  when  devises 
became  the  general  law  of  the  kingdom. 

If  lands  were  devisable,  it  was  mostly  in  boroughs ;  and 
the  course  by  which  the  devisee  was  put  in  possession  was 
different..  In  some,  it  was  the  duty  of  the  bailiff  of  the 
place  to  give  him  seisin  ;  in  others  (and  that  was  the  most 
common  practice)  there  lay  a  writ  called  ex  gravi  quereld, 
which  was  to  be  executed  by  the  officer  of  the  town.2  It 
was  held  for  settled  law,  that  a  husband  might  give  land 
to  his  wife  by  last  will,3  though  he  could  not  by  deed : 
but  a  wife  was  not  allowed  to  make  a  will  of  lands  to  her 
husband,  as  it  would  be  construed  to  be  the  act  of  the 
husband,  or  at  least  to  be  done  by  his  coercion  ;  though  it 
was  allowed  that  she  might,  by  the  assent  of  her  husband, 
devise  the  moiety  of  her  husband's  goods,  and  make  ex- 
ecutors, who  should  prove  the  will  by  the  husband's  assent ; 
which  nearly  corresponds  with  what  was  laid  down  for 
law  in  the  times  of  Bracton  aiid  Grlanville.*  If  the  hus- 
band, after  her  death,  would  prohibit  the  proving  of  the 
will,  he  might,  and  the  will  would  be  void.5  So  stood  the 
law  as  to  the  wills  of  femes  covert.  It  was  not  uncommon 
to  devise  land  to  executors  to  make  distribution  for  the 
good  of  the  testator's  soul ;  in  which  case,  should  the  ex- 
ecutors refuse  or  neglect  to  do  it,  and  take  the  profits  to 
their  own  use,  the  heir  might  enter,  and  have  an  assize.6 
It  was  held,  that  should  one  executor  die,  the  rest  might 

1  Vide  vol.  i.,  c.  iii ;  vol.  ii.,  c.  v.  *  Vide  vol.  ii.,  c.  v. 

2  39  Ass..  6.  6  Bro.  Devise,  34. 

3  44  Edw.  III.,  33.  •  38  Ass.,  p.  3. 
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lawfully  sell.1  There  seems  to  have  been  a  difference 
between  a  devise  of  land  to  executors  to  sell,  and  a  devise 
of  land  to  be  sold  by  executors :  in  the  latter  case,  they 
were  considered  as  baving  no  possession,2  but  merely  an 
authority. 

There  are  some  instances  of  an  inclination  to  keep  a 
gift  of  land  by  will  within  some  of  the  strictness  with 
whicb  gifts  by  deed  were  construed.  Where  a  man  gave 
his  land  by  will,  and  it  was  alleged  that  be  afterwards 
sold  it,  and  took  it  back  in  fee  to  defeat  bis  will,  it  seems 
to  have  been  construed  as  a  revocation ;  upon  the  idea, 
we  may  suppose,  that  the  fee  he  died  seized  of  was  con- 
sidered as  a  new  purchase  since  the  will  was  made,  and 
therefore  such  as  could  not  be  conveyed  by  an  instrument 
made  before.3  Again,  it  was  held,  that  where  land  was 
devised  without  any  express  mention  of  the  estate,  the 
devisee  could  properly  have  it  only  for  life ;  so  that,  in 
this  respect,  a  devise  and  a  livery  agreed:  however,  it 
was  at  the  same  time  admitted,  that  a  devise  to  a  man  in 
perpetwum,  or  to  a  man  and  his  assigns,  would  convey  a  fee- 
simple.4 

The  courts,  indeed,  began  to  make  allowance  in  the 
construction  of  wills,  which  were  never  indulged  to 
deeds;  and  it  became  a  rule,  that  the  intention  of  the 
devisor  was  to  be  sought  out  by  all  possible  investigation, 
and  observed  with  strictness,  however  untechnically  it 
might  be  expressed.  Thus,  where  a  remainder  was  lim- 
ited by  will  propinguioribus  hceredibus  de  sanguine  puerorum 
of  the  devisor,  it  was  held,  that,  upon  the  devisor  dying, 
leaving  two  sons  who  died  without  issue,  and  a  daughter 
who  had  issue  Isabel,  and  then  died,  that  Isabel  should 
take,  and  was  sufficiently  described  by  the  will.6 

We  have  seen,6  in  the  last  reign,  that  the  warranty  of 
of  warranty  with  tenant  in  tail,  with  assets  in  fee-simple  descend- 
a8sets-  ing  upon  the  issue,  was  held  a  bar  to  his  claim- 
ing anything  under  the  entail.  We  now  find  the  courts 
expressly  declaring  that  this  was  admitted  to  be  a  bar, 
upon  the  equity  of  the  statute  of  Gloucester,  which  or- 
dained that  the  issue  should  not  be  barred  by  the  act  of 
the  father  to  demand  the  seisin  of  the  mother,  unless  he 

1  39  Abb.,  17 ;  49  Edw.  III.,  36.  *  22  Edw.  Ill,  16. 

*  Bro.  Devise,  46.  6  30  Ass,  47. 

8  44  Edw.  Ill,  33.  e  Vide  ante,  c.  xii. 
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had  value  in  recompense  by  descent  from  the  father.  But 
the  courts  were  more  strict  in  requiring  a  bond  fide  recom- 
pense to  the  issue  of  tenant  in  tail  than  to  the  issue  of 
tenant  by  the  courtesy.  For  if  the  former  had  assets  by 
descent,  and  aliened  those  assets  in  fee,  and  died ;  then, 
though  himself  having  received  assets,  was  barred,  yet 
his  issue,  or,  if  he  had  none,  his  youngest  brother,  would 
not  be  barred ;  every  heir  in  tail  being  considered  as  privy 
to  the  recovery  of  the  land  in  tail,  unless  he  had  had 
recompense  by  descent  in  fee-simple.  On  the  other  hand, 
if  a  tenant  by  the  courtesy  aliened,  and  value  in  fee-simple 
descended  to  his  issue,  it  was  a  good  bar,  though  the  issue 
should  afterwards  alien  the  fee-simple,  and  die  leaving 
issue ;  it  being  a  rule,  that,  as  the  issue  was  once  lawfully 
barred,  the  issue  of  that  issue  should  have  no  title  to  de- 
mand anything  of  the  mother's  seisin.1  As  warranty 
implied  that  it  was  accompanied  by  a  recompense,  the 
law  took  care  that  such  recompense  should  really  con- 
tinue; and  such  great  force  was  allowed  to. a  warranty  so 
circumstanced,  that  it  was  held  sufficient  not  only  to  bar 
the  issue,  but  the  reversion,  even  if  in  the  king.2  But 
assets  without  a  warranty  were  of  no  more  effect  than  a 
warranty  without  assets.3 

When  assets  were  considered  so  necessary  a  requisite  to 
give  effect  to  the  warranty  of  the  person  aliening  an  estate 
in  prejudice  of  his  issue,  it  was  merely  in  compliance  with 
the  rule  which  had  been  adopted  from  the  statute  of 
Gloucester;  the  warranty  being  of  itself  sufficient,  at 
common  law,  to  bar  the  issue  from  making  any  claim 
against  it  ;4  and  the  statute  de  donis,  which  had  forbid  the 
alienation  of  the  tenant,  had  not  taken  away  the  force  of 
his  warranty.     And  so  it  was  held  in  another 

,  «   "  ,  n        «  .  .  i  i  .-.Of  barring  entails. 

instance  of  warranty;  tor  it  the  uncle, or  other 
ancestor,  or  cousin  collateral,  who  was  not  privy  to  the 
entail,  aliened  with  warranty,  or  made  a  release  with 
warranty,  and  died  without  heirs  of  his  body,  so  that  the 
next  issue  in  tail  was  become  his  right  heir,  such  issue  would 
be  barred  by  his  ancestor's  deed  with  warranty.5  As  for 
instance,  where  there  was  a  tenant  in  tail,  the  remainder 
to  E.  in  tail,  the  remainder  to  C.  in  tail,  and  the  first 

1  O.  N.  B.,  145  b.,  144  a.  *  Vide  vol.  ii.,  c.  vii. 

2  46  Edw.  III.,  28 ;  46  Ass.,  6.  6  O.  N.  B.  143  b.,  114. 

3  38  Edw.  III.,  23. 
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tenant  in  tail  died  without  issue ;  E.  in  the  first  remain- 
der made  a  feoffment  with  warranty,  and  had  issue,  and 
died,  and  then  the  issue  died  without  issue ;  so  that  C.  iu 
the  second. remainder  became  heir  to  E. ;  here,  though  the 
issue  of  E.  would  not  be  barred,  because  there  were  no 
assets  by  descent,  yet  C.  was  held  to  be  barred  by  the 
warranty.1  The  same  if  an  uncle  of  tenant  in  tail  re- 
leased with  warranty  to  an  alienee  of  the  tenant,  this 
would  bar  the  issue  from  claiming,  though  the  uncle  never 
had  possession  or  right  in  the  land. 

Thus  an  estate-tail  might  be  barred  by  the  warranty  of 
an  ancestor  under  whom  the  estate  was  claimed,  if  accom- 
panied with  assets ;  and  by  the  warranty  of  an  ancestor 
under  whom  the  estate  was  not  claimed,  without  any 
assets ;  which  first  warranty  has  since  been  called  lineal, 
and  the  latter  collateral,  because  collateral  to  the  title  by 
which  the  estate  was  claimed.  These  were  treated  as  bars 
to  which  an  estate-tail  was  subject  in  its  very  creation, 
and  which  were  unaffected  by  the  prohibition  of  the 
statute  de  donis.  When  all  this  efficacy  was  attributed  to 
a  warranty,  it  was  convenient  that  it  should  not  be  mis- 
applied so  as  to  protect  wrong-doers,  and  to  defeat  the 
injured  from  pursuing  their  rights.  If  therefore  a  guard- 
ian or  tenant  at  will  aliened  the  land  of  the  heir,  or  of 
the  lessor,  with  warranty,  as  this  conveyance  amounted 
to  a  disseisin,  the  warranty  was  void  as  against  the  heir 
or  lessor.2  This  was  afterwards  called  warranty  commencing 
by  disseisin. 

The  alienation  of  tenant  in  tail  being  somewhat  opened 
by  the  above  means,  and  the  remaining  restraint  being 
perhaps  still  more  felt  than  ever,  application  was  made  to 
parliament  more  than  once  during  this  reign,  for  the 
assistance  of  a  statute  to  adjust  the  difficulties  complained 
of.  In  the  17th  year  of  the  king,  the  commons  petitioned 
that  the  statute  of  Westminster  might  be  declared  as  to 
the  cases  in  which  the  issue  in  tail  might  lawfully  alien;3 
but  this  was  refused,  and  the  petitioners  were  referred  to 
the  law  as  it  then  stood.  In  the  50th  year,  there  is  a 
petition  of  the  commons  upon  the  subject  of  collateral 
warranty,  which,  however,  makes  no  mention  of  its  effect 
on  an  estate-tail,  but  merely  notices  the  common  case  of 

1  Bro.  Gar.,  8.         2  43  Edw.  III.,  7.         '  Rot.  Pari.,  17  Edw.  III.,  47. 
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a  warranty,  as  it  regarded  estates  in  fee-simple.  The 
petition  states  the  law  long  to  have  been,  and  with  good 
sense  and  reason,  that  where  any  one  was  disseized  of  his 
freehold,  and  a  collateral  ancestor  of  the  disseizee  released 
to  the  disseizor,  then  being  in  possession,  with  a  clause  of 
warranty ;  that  the  disseizee,  should  the  warranty  descend 
on  him,  would  be  forever  barred  of  his  right.  But,  con- 
tinues the  petition,  in  many  other  cases  not  here  named, 
the  warranty  of  a  collateral  ancestor  is  considered  as  a 
bar,  though  nothing  descend  from  the  ancestor,  which  is 
a  great  damage  and  disherison  of  many.  It  was  there- 
fore prayed,  that  no  such  warranty  thenceforward  to  be 
made  should  be  a  bar  in  any  action,  unless  tenements  to 
the  value  had  descended  on  the  demandant  from  such 
ancestor,  according  as  it  had  been  ordained  by  the  statute 
of  Gloucester.1  But  this  application  not  succeeding,  col- 
lateral warranty  continued  as  effectual  as  before. 

The  idea  of  an  excambium,  or,  as  it  was  now  more  usually 
termed,  a  recompense  in  value  to  the  issue,  was  the  pre- 
vailing principle  by  which  entails  were  governed  and 
modified.  In  the  46th  of  this  king,  where  a  man  had 
given  land  and  rents  in  tail,  with  permission  that  the 
donee  might  alien  for  the  benefit  of  the  issue,  it  was  said 
in  support  of  it,  that  the  donor  might  as  well  give  an 
estate-tail  under  conditions,  as  make  a  simple  gift  in  tail.2 
An  alienation  after  a  gift  circumstanced  like  this,  so  far 
from  a  violation  of  the  statute,  seemed  to  be  in  the  very 
spirit  of  it;  for  the  will  of  the  giver  expressed  in  the 
deed  of  gift,  would,  by  such  alienation,  be  strictly  ad- 
hered to.  In  the  following  case,  where  the  alienation 
had  no  authority  but  the  tenant's  own  act,  and  the  reasons 
he  could  give  in  justification  of  it,  the  decision  depended 
wholly  on  the  eflicacy  then  attributed  to  a  recompense, 
or,  at  least,  an  apparent  benefit  and  advantage  to  the  issue. 
This  is  the  case  of  Octavian  Lumbard.  A  younger  brother, 
in  the  absence  of  the  elder  abroad,  entered  on  the  lands 
entailed,  enjoyed  them  for  some  years,  and  then  died 
seized,  leaving  issue ;  at  some  distance  of  time  the  elder 
brother  returned,  and,  raising  a  question  about  his  title, 
he  and  the  tenant  in  possession  came  to  a  compromise;  the 
elder  brother  released  his  title,  in  consideration  of  which 

1  Eot.  Pari.,  50  Edw.,  77.    Note,  this  is  No.  68  in  Cotton. 
4  46  Edw.  III.,  4  b. 
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the  issue  of  the  younger  granted  him  a  rent  out  of  the 
land,  with  a  power  of  distress.  It  was  held,  that  this 
rent-charge  should  be  levied  against  the  issue,  notwith- 
standing the  entail,  and  should  continue  into  whatever 
hands  the  land  should  come^a).  Thus  was  the  quieting 
of  the  title  considered  as  a  sufficient  consideration  and 
value  to  the  issue  for  the  defalcation  they  suffered  by  the 
rent-charge,  though  it  was  plainly  a  breach  of  the  donor's 
will,  at  least  of  the  interpretation  which  had  been  put  on 
that  part  of  the  statute  which  forbids  alienation. 

These  were  the  observations  that  occurred  concerning 
of  chattels  the  novelties  that  had  lately  been  introduced 
real-  into  the  doctrines  of  real  property.  The  learn- 
ing of  real  property  fills  the  reports  of  this  reign,  and 
leaves  very  little  space  for  information  respecting  chattels 
and  personalty.  It  may  be  sufficient  from  that  little  just 
to  remark,  that  chattels  were  now  divided  into  real  and 
personal.  Thus  a  term  for  years  was  called  a  chattel  real ; 
other  movables  were  called  chattels  personal.2  Certain 
limited  interests  in  real  property,  besides  terms  for  years, 
were  called  chattels,  as  the  next  avoidance  of  a  living. 
A  security  by  statute-merchant  belonging  to  a  woman,  as 

(a)  The  author  somewhat  misunderstood  and  misstated  this  case,  and  ap- 
pears to  deduce  from  it  a  doctrine  for  which  it  affords  no  authority.  It  does 
not  appear  that  it  was  a  case  of  entail  at  all.  Oclavian  complained  that 
John  took  her  cattle,  and  he  set  up  that  his  father  died  seized  (i.  *.,  in  fee- 
simple),  having  issue  himself  and  a  sister,  and,  that  he  being  abroad,  she 
entered  and  had  issue,  and  died  seized  (i.  e.,  in  fee-simple),  and  left  issue 
Nicholas,  who  entered ;  and  then  John  returned  and  claimed  the  land,  and 
upon  that  Nicholas  granted  him  the  rent-charge.  'So  that  neither  of  them 
considered  it  as  a  case  of  entail.  In  answer,  however,  to  this  charge,  Oc- 
tavian,  the  plaintiff,  set  up  that  the  sister  had  the  estate  granted  to  her  and 
her  husband  in  tail,  and  that  she  herself,  the  plaintiff,  was  their  issue.  To 
which  John  replied,  denying  the  entail,  on  which  issue  was  taken.  And 
then  it  is  said  that  the  opinion  of  the  court  was,  that,  inasmuch  as  Nicholas, 
who  charged  the  land,  had  nothing,  unless  in  the  tail,  and  upon  him  John, 
who  was  right  heir  when  he  returned,  could  have  entered ;  and,  by  accord 
between  them  to  make  a  release,  he  (N.|  granted  him  the  rent,  that  the  rent- 
charge  should  be  levied  upon  the  issue  in  tail,  and  against  any  one  else  (44 
Edw.  III.,  fol.  22).  That  is,  the  contest  between  the  parties  was,  whether  or 
not  it  was  an  estate-tail,  and  it  was  insisted  that  if  it  were  not  so,  there  would 
be  no  power  to  charge  the  issue  in  favor  of  a  Btranger  (since  John  was  a 
stranger  to  an  entail  in  favor  of  his  sister),  and  the  court  held  that  even  al- 
though, in  point  of  fact,  it  was  an  entail,  nevertheless,  as  it  was  disputed,  the 
release  by  the  right  heir  was  a  good  consideration  for  the  rent-charge.  It 
will  be  seen  that  the  case  has  nothing  to  do  with  the  doctrine  as  to  barring 
estates-tail,  but  merely  illustrates  the  law  of  accord. 

1  44  Edw.  III.,  21  b.  '  Old  tenures. 
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it  went  to  the  husband  if  she  married,  was  therefore  said 
to  be  only  a  chattel.1 

So  much  has  been  said  in  the  former  chapter  on  the 
jurisdiction  of  courts,  that  nothing  need  be  added ;  pass- 
ing over  them,  therefore,  we  shall  proceed  to  speak  of 
such  actions  as  were  now  in  use,  beginning  with  assizes 
and  real  actions. 

Before  anything  is  said  of  the  alterations  which  the 
assize  and  other  actions  had  undergone,  it  will  be  proper 
to  premise  some  observations  upon  those  ousters  of  free- 
hold that  were  the  ground  of  such  remedies.  The  old 
law  by  which  assizes  and  writs  of  entry  were  governed, 
was  founded  on  principles  that  naturally  and  necessarily 
led  to  the  conclusions  that  began  now  to  be  founded 
thereon,  and  which  had  grown  to  considerable  magnitude 
as  well  as  curiosity  in  this  reign. 

If  a  man  was  deprived  of  his  freehold  in  a  way  that 
was  termed  a  disseisin,  we  have  seen  that  he  might  make 
an  entry  thereon ;  and  if  that  failed  of  recovering  the 
possession,  or  he  chose  rather  to  resort  to  legal  remedies, 
he  might  have  an  assize  of  novel  disseisin.2  This  entry 
was  congeable,  as  they  now  called  it,  during  the  life  of  the 
disseizee,  unless  the  land  descended  from  the  disseizor  to 
his  heir,  and  then  the  descent  was  said  to  toll  the  entry,  and 
the  disseizee  was  driven  to  a  writ  of  entry.  This  right 
of  entry  must  be  kept  alive  by  an  entry  within  a  year 
and  a  day  before  the  death  of  the  disseizor ;  or,  if  the 
disseizee  was  prevented  by  danger  or  menace  from  actual 
entry  by  a  claim;  and  in  such  case  he  might  have  his 
assize  even  against  the  heir,  notwithstanding  the  de- 
scent. 

Another  way  in  which  a  man  might  be  deprived  of  his 
freehold  was  by  what  was  called  a  discontinuance.  In  such 
case  the  party  injured  could  not  by  law  make  an  entry, 
and  of  course  could  not  have  a  remedy  by  assize ;  but  he 
was  obliged  to  resort  to  his  writ  of  entry.  Thus,  in 
order  to  decide  whether  an  assize  or  a  writ  of  entry  was 
the  proper  remedy,  it  was  often  necessary  to  discuss  some 
or  all  of  these  questions,  whether  the  entry  was  congeable; 
whether  it  was  tolled  by  descent;  whether  it  had  been  kept 
on  foot  by  claim,  or,  as  it  was  in  after  times  called,  con- 

1  39  Edw.  III.,  37 ;  37  Asb.,  11.  3  Vide  vol.  ii.,  c.  vi. 
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tinual  claim;  or  whether  it  was  not  such  an  ouster  as 
amounted  to  a  discontinuance.  All  these  composed,  as  it 
were,  new  titles  in  the  law,  though  deducible  from  prin- 
ciples before  laid  down  in  the  time  of  Bracton.1  As  these 
points  now  entered  more  or  less  into  most  questions  that 
arose  upon  the  doctrine  of  estates,  it  will  be  necessary  to 
consider  them  somewhat  particularly.  After  some  few 
observations  upon  a  'disseisin,  which  is  the  foundation  of 
the  rest,  we  shall  go  on  to  treat  of  these  articles  more 
minutely. 

The  very  large  sense  in  which  the  term  disseisin  was 
understood  in  the  time  of  Bracton  might  preclude  the 
necessity  of  saying  much  to  show  the  great  extent  in 
which  it  was  now  received ;  the  decisions  of  this  reign 
seemed  to  be  only  confirmations  or  explanations  of  that 
author's  doctrine ;  but  as  such  they  are  worthy  of  notice. 

It  appears  from  Bracton,  that  any  encroachment  upon 
or  disturbance  to  the  free  use  of  a  man's  freehold  was  a 
disseisin.2  In  the  same  spirit  of  the  old  law,  it  was  now 
held  and  decided  that  to  dig  in  a  man's  ground,  to  fish  in 
his  water,  to  cut  a  tree,3  to  enclose  so  as  to  prevent  a  man 
enjoying  his  common,4  a  rescous,  or  even  replevin,  or  en- 
closure to  prevent  a  distress  for  rent  service;  and  a 
detainer,  rescous,  replevin,  and  enclosure,  accompanied 
with  a  denial  of  a  rent-charge,  or  a  menace  to  prevent 
making  a  distress  in  either  case,  were  all  disseisins  of  the 
freehold.5  A  command  not  to  enter  was  held  a  disseisin 
of  the  lawful  owner.6  Again,  conformably  with  the  same 
cases  stated  by  Bracton,7  it  was  held  that  if  a  termor  for 
years  made  a  lease  for  life,  he  and  his  lessee  were  dis- 
seizors ;  a  guardian  making  a  feoffment  in  fee,  or  devis- 
ing, was  a  disseizor,  and  the  feoffee  was  now  held  to  be 
equally  a  disseizor.8  Since  Bracton's  time  the  limitation 
of  remainders  had  become  more  common ;  and  it  was  now 
held,  that  where  a  guardian  leased  for  life,  the  remainder 
in  tail,  the  remainder-man  was  equally  a  disseizor  with 
the  guardian  ;  the  same  where  a  tenant  for  years  aliened 
in  tail,  with  a  remainder  over.  If  the  tenant  in  tail  died 
without  issue,  and  the  remainder-man  entered,  he  was  a 

1  Vide  vol.  a.,  c.  vii.  «  21  Edw.  III.,  34 :  49  Asa..  5 ;  3  Ass..  8. 

"Ibid.c.vi.  •  26  Ass.,  17. 

8  11  Ass.,  25  '  Vide  vol.  ii.,  c.  vi. 

*  8  Ass.,  18.  «  50  Edw.  III.,  22. 
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disseizor.1  In  shor,t,  wherever  a  man  was  seized  wrong- 
fully (if  the  entry  was  not  tolled),  he  was  a  disseizor ;  as, 
for  instance,  dower  was  assigned  to  a  woman,  with  all  the 
usual  forms  of  law ;  but  it  turning  out  that  she  was  not 
really  married,  she  was  therefore  considered  as  a  dis- 
seizor.2 If  an  attorney  made  livery  of  seisin  not  exactly 
in  the  way  in  which  he  was  authorized  by  his  warrant,  it 
was  a  disseisin  to  the  feoffor,  even  where  the  warrant  was 
to  give  a  simple  livery,  and  he  made  it  upon  condition.3 
Entry  under  a  void  grant  was  held  a  disseisin.4  A  de- 
visee entering  under  a  devise  of  an  infant's  land  made  by 
a  guardian  was  considered  as  a  disseizor.5  All  com- 
manders and  counsellors,  and  those  who  agreed  afterwards 
to  a  disseisin,  were  disseizors.6  Such  of  these  cases  as 
were  not  deemed  disseisins  at  common  law  were  war- 
ranted by  the  principles  delivered  in  Bracton,  or  at  least 
by  the  statute  made  since  his  time,  for  extending  the 
writ  of  assize/ 

"When  a  man  was  disseized  of  his  freehold,  it  was  a 
provision  of  our  law  that  he  might  repossess  himself  of 
it  by  an  actual  entry  thereon  ;  by  doing  which  he  again 
became  in  legal  seisin,  and  the  continuance  of  the  wrong- 
doer amounted  to  a  disseisin,  for  which  an  assize  would 
lie.  This  entry  was  sufficiently  performed  by  putting  the 
foot  upon  the  land.8  The  time  of  making  this  entry,  and 
of  pursuing  it  with  force,  so  as  to  regain  the  possession, 
was  limited,  in  the  time  of  Bracton,  to  the  space  of  a  few 
days,  unless  the  party  was  then  out  of  the  way  upon  a 
journey,  or  the  like ;  but  all  through  this  reign  it  seems 
to  have  been  a  rule  that  an  entry  should  not  be  made  on 
a  person  who  was  in  by  title,  unless  in  very  special  cases ; 
and  where  the  tenant  is  party  to  the  fact,  it  seems  to  have 
been  limited  to  a  seisin  for  a  year  and  a  day 9  (a).     How- 

(a)  Hale  says,  speaking  of  this  age,  "  In  those  times  the  learning  of  the 
common  law  consisted  principally  in  assizes  and  real  actions;  and  rarely 
was  any  title  determined  in  any  personal  action,  unless  in  cases  of  titles  to 
rents,  by  replevin ;  and  the  reasons  thereof  were  principally  these  —  because 
those  terms  were  great  favorers  of  the  possessor ;  and  therefore,  if  a  disseizor 
had  been  in  possession  by  a  year  and  a  day,  he  was  not  to  be  put  out  without 
a  recovery  by  assize.    Again,  if  a  disseizor  had  made  a  feoffment,  they  did 

1  50  Edw.  III.,  22 ;  Bro.  Diss.,  85. 

8  21  Edw.  III.,  45.  «  27  Ass.,  31 ;  37  Ass.,  8 ;  Bro.  Diss.,  104. 

*  12  Ass.,  24.  '  Westm.  2,  ch.  25.     Vide  ante,  c.  x. 
4  24  Edw.  Ill,  32.  8  22  Edw.  Ill,  15. 

*  28  Ass,  11.  »  Bro.  Ent.  Cong,  85. 


224  EDWARD  III.  [CHAP.  XV. 

ever,  after  such  entry,  the  right  of  bringing  the  assize 
still  continued  during  the  life  of  the  person  making  the 
entry,  which  right  is  sometimes  meant  when  the  right  of 
entry  is  spoken  of. 

The  following  were  cases  where  such  a  right  of  entry 
of  entry  con-  was  permitted :  If  a  tenant  for  life  infeoffed  the 
geabie.  firgt  remainder-man,  who  died  without  issue, 
then  the  second  remainder-man  might  enter.1  If  a  ten- 
ant for  life,  or  tenant  after  possibility  of  issue  extinct  al- 
iened, the  person  in  reversion  might  enter.2  If  a  tenant 
for  life  aliened  in  fee,  and  the  remainder-man  in  tail  died 
without  entering,  the  next  remainder-man  in  fee  might 
enter.3  This  right  of  entry  would  be  taken  away,  if  the 
land  in  question  passed  by  descent  to  the  present  possessor, 
the  law  in  favor  of  descent  allowing  a  presumptive  title  to 
him,  which  was  not  to  be  defeated  by  an  entry;  but  if  the 
person  who  had  the  right  of  entry  was  an  infant,  he  would 
not  be  foreclosed  of  his  right  of  entry :  the  same,  if  he  was 
in  prison,  or  under  any  of  those  disabilities  which  the  law 
in  many  cases  allowed  as  a  sufficient  excuse  for  neglect 
in  pursuing  legal  remedies.  Such  claim  so  established  the 
right  of  entry  as  to  convey  it  to  the  heir. 

Every  advantage  which  a  man  secured  to  himself  by 
entry  might  be  acquired  by  claim,  if  he  was  deterred  from 
making  his  entry  by  a  fear  of  death,  or  of  maiming :  a 
claim  made  under  such  circumstances  would  give  the 
same  seisin  as  an  actual  entry.4  In  the  38th  year  of  this 
king,  an  assize  was  maintained  by  a  person  who  had  right 
by  descent,  at  the  death  of  the  person  last  seized ;  it  ap- 
peared that  his  ancestor  was  residing  in  the  town  where 
the  land  was,  and  by  parol  claimed  the  tenements  among 
his  .neighbors,  but  durst  not  approach  the  land  for  fear  of 
death,  or  some  bodily  hurt : 5  many  cases  of  the  same  kind 

not  countenance  an  entry  upon  the  feoffee,  because  thereby  he  might  lose  his 
warranty,  which  he  might  save  if  he  were  impleaded  in  an  assize  or  writ  of 
entry.  They  were  willing  to  quiet  men's' possessions ;  and  therefore,  after  a 
recovery  or  bar  in  an  assize  or  real  action,  the  party  was  driven  to  an  action 
of  a  higher  nature."  Afterwards,  he  observes  that  in  cases  of  descents  and 
discontinuance,  which  necessarily  drove  the  demandant  to  his  formedom  or 
cui  in  vitd,  etc.  But,  he  adds,  the  descents  which  tolled  [i.  e.,  took  away) 
entries  were  rare,  because  men  preserved  their  rights  of  entry  by  continual 
claim  {Hist.  Com.  Lam.,  c.  viii.). 

1 41  Edw.  III.,  21.  »  43  Ass.,  45.  6  38  Ass.,  23. 

a  45  Edw.  III.,  21,  25.  '  49  Edw.  III.,  34. 
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appeared  in  this  reign.  The  case  just  mentioned  was  ad- 
judged to  have  the  effect  of  continuing  to  the  heir  the 
right  to  bring  an  assize,  instead  of  being  driven  to  his 
writ  of  entry ;  so  that  this  new  idea  of  perpetuating  a  right 
of  entry  by  claim  had  altered  the  law  in  this  point  since 
Bracton's  time ;  for  then  the  assize  could  not  be  prosecuted 
by.  the  heir  of  disseizee,  unless  it  had  been  actually  com- 
menced by  the  disseizee,  and  he  had  gone  so  far  as  a  view, 
or  the  swearing  of  the  jurors ; l  but  he  was  driven  to  a 
writ  of  entry.  A  claim  would  likewise  prevent  the  con- 
sequence of  a  descent  from  the  disseizor  to  his  heir ;  for 
it  was  decided,  where  there  had  been  a  claim,  and  debate 
raised  against  the  seisin  of  the  person  in  possession,  and 
he  died,  and  then  the  disseizee  died,  and  the  heir  of  the 
disseizee  entered  on  the  heir  of  the  disseizor,  the  entry 
was  congeable,  and  the  assize  was  the  proper  remedy.2  This, 
like  the  former,  was  an  alteration  of  the  law  since  the  time 
of  Henry  III. 

A  discontinuance  was  a  disseisin,  and  something  more : 
it  was  where  a  person  aliened  lands  to  which 

.!  it  -liii  jii  i      Discontinuance. 

another  had  a  right,  but  was  prevented  by  such 
alienation  from  making  an  entry;  and  so  was  driven  to 
some  of  those  writs  of  entry  that  have  been  so  often  men- 
tioned. Thus  where  an  abbot  aliened  the  lands  belonging 
to  his  abbey,  and  died,  his  successor  could  not  enter,  though 
he  had  a  right,  but  was  obliged  to  bring  his  writ  of  entry 
sine  assensu  capitidi.  Again,  where  a  man  aliened  lands 
which  he  had  jure  uxoris,  and  died,  the  wife  could  not 
enter,  but  must  bring  her  writ  of  entry  cui  in  vitd.  So, 
if  tenant  in  tail  infeoffed  another,  and  died  leaving  issue, 
the  issue  could  not  enter,  but  must  bring  a  formedon.  All 
these  were  now  called  discontinuances.  Though  this  efficacy 
was  allowed  to  a  feoffment  when  made  by  a  tenant  in  tail, 
on  account  of  his  being  in  possession,  and  the  force  attrib- 
uted by  the  law  to  a  livery  of  seisin,  which  carried  a  fee 
simple ;  yet  a  release  of  a  tenant  in  tail  in  possession  was 
held  not  to  be  a  discontinuance,  unless  accompanied  with 
a  warranty ; 3  and  a  grant  of  reversion  even  with  a  warranty 
was  adjudged  to  be  no  discontinuance.4 

We  cannot  dismiss  the  subject  of  disseisin  and  discontin- 
uance, without  saying  something  upon  another  head  of  law, 

1  Vide  vol.  ii.,  c.  vi.         '  25  Ass,  12.        8  24  Ass,  28.       «  36  Ass,  8. 
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which  was  a  very  frequent  consequence  of  the  two  former. 
This  is  a  remitter ;  the  meaning  of  which  was 

Remitter.        ^.^  ^gfc  wjjfere    &    man    wag    m    possession    of 

land  by  an  elder  and  a  latter  title,  the  law  construed  him 
to  be  in  possession  under  the  first,  and  not  under  the  last; 
so  that  he  was  said  to  be  remitted  to  his  first  estate,  or  as  it 
was  sometimes  expressed,  en  son  primer  estate,  en  son  meliour 
droit,  en  son  meliour  estate,  and  the  like.1  This  construction 
of  law  was  with  a  design  of  maintaining  the  original  set- 
tlement of  estates,  whenever  broke  in  upon  by  the  present 
possessor ;  and  as  this  was  mostly  attempted  by  tenants  in 
tail,  the  law  of  remitter  seemed  to  operate  in  aid  and  in 
the  spirit  of  the  Btatute  de  donis.  Thus,  where  baron  and 
feme  tenants  in  tail  had  issue  a  son,  and  discontinued 
their  estate  by  fine,  and  took  back  an  estate  to  themselves 
and  the  heirs  of  the  body  of  the  baron  only  they  were  ad- 
judged to  be  admitted  to  their  former  estate.3  Again, 
where  tenant  in  tail  made  a  feoffment,  and  died,  and  the 
feoffee  infeoffed  the  issue  within  age,  it  was  held  a  remitter 
to  the  elder  estate.3  Where  there  were  remainders  over,  a 
remitter  of  the  first  taker  was  a  remitter  of  all  the  follow- 
ing remainders,  so  as  to  take  the  estate  out  of  those  on 
whom  it  had  been  entailed  by  the  new  settlement.*  If  a 
disseizor  infeoffed  the  disseizee  and  two  others,  the  whole 
accrued  to  the  disseizee  only,  and  that  by  remitter.6 

Thus  have  we  given  a  sketch  of  these  new  terms,  though 
not  wholly  new  doctrines,  of  congeable  entry,  descent  that  tolls 
entry,  discontinuance,  and  remitter;  all  which  were  intimately 
connected  with  and  dependent  upon  each  other,  and  were 
afterwards  worked  up  into  a  very  complicated  system  of 
learning ;  there  being,  perhaps,  no  question  in  any  branch 
of  artificial  knowledge  more  problematical  than  such  as 
arose  upon  entries,  and  upon  discontinuances  of  estates. 
Having  considered  the  nature  of  disseisin,  and  the  cir- 
of  wins  cumstanees  attending  it,  we  come  to  treat  of 
the  assize  of  novel  disseisin.  Whatever  dif- 
ference there  may  appear  between  this  proceeding  in  the 
present  reign,  and  in  the  time  of  Henry  III.,  when  so 
much  was  said  upon  it>  it  is  more  in  terms  than  in  reality, 
the  substance  and  form  being  nearly  the  same  as  they  were 
originally.     The  most  striking  difference  seems  to  be  in 

1  Edw.  III.,  passim.  8  40  Edw.  Ill,  43.  «  29  Ass,  26. 

»  44  Edw.  Ill,  26.  *  41  Edw.  111,17. 
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the  silence  about  turning  assizes  into  juries ; 1  a  piece  of 
practice  that  was  so  much  discussed  in  the  early  ages  of 
this  proceeding.  But  as  this  distinction  was  occasioned 
by  the  penalty  of  attaint,  to  which  recognitors  of  assize 
were  subject,  but  not  jurors,  it  no  longer  was  necessary  to 
keep  up  this  distinction,  since  the  legislature  had  granted 
attaints  against  jurors  in  all  pleas  of  land.  Though  we 
hear,  therefore,  no  more  of  the  modification  thereby  ex- 
pressed, the  thing  was  practised  as  often  as  the  assize  was 
put  to  inquire  of  any  matter  besides  the  mere  seisin  and 
disseisin. 

An  assize,  in  the  present  language  of  the  law,  was  con- 
sidered as  capable  of  being  taken  four  ways,  that  is,  first, 
in  point  of  assize ;  secondly,  out  of  the  point  of  assize ; 
thirdly,  for  damages ;  fourthly,  at  large.  An  assize  taken 
in  the  point  of  assize  was,  when  the  recognitors  tried  the 
general  issue,  nul  tort,  nul  disseisin.  An  assize  out  of  the 
point  of  assize  was,  where  the  tenant  pleaded  some  special 
•  matter  in  bar,  showing  why  the  assize  should  not  be  taken, 
as  a  release,  or  some  foreign  fact  to  be  tried  in  another 
county.  An  assize  taken  fir  damages  was,  when  such  spe- 
cial matter  was  found  against  the  tenant,  or  he  confessed 
the  ouster,  and  the  assize  was  charged  to  inquire  only  of 
the  damages.  An  assize  taken  at  large  was,  when,  notwith- 
standing some  deed  or  special  matter  pleaded,  the  title  and 
all  the  circumstances  were  sent  to  be  tried  by  the  recogni- 
tors ;  all  which  seems  very  reconcilable  with  the  account 
of  taking  assizes  given  by  Bracton.2 

The  taking  an  assize  at  large  was  considered  as  the  most, 
liberal  mode  of  doing  justice  between  the  parties ;  it  was 
breaking  through  the  plea  which  was  designed  to  stop  the 
assize  being  taken,  and  it  was  throwing  the  merits  of  the 
question,  whether  it  depended  upon  a  fact  or  a  title,  fairly 
before  the  recognitors.  Whenever  either  the  plaintiff  or 
tenant  were  infants,  and  a  deed  or  a  fine  or  any  other 
matter  was  pleaded  in  bar  that  in  a  common  case  would 
have  stopped  the  assize  passing,  it  was  the  practice  for  the 
judge  to  direct  the  assize  to  be  taken  at  large.3  Instances 
of  this  are  numerous  all  through  the  book  of  assizes.  An 
assize  would  be  taken  at  large  upon  a  defect  in  the  plead- 
ings ;  for  as  the  direct  point  in  this  proceeding  ought  to 

1  Vide  vol.  ii.,  c.  vi.  3  8  Ass.,  28 ;  10  Ass.,  1 ;  28  Ass.,  6 ;  11  Ass.,  6. 
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go  to  the  assize,  if  what  was  pleaded  in  order  to  prevent 
the  assize,  by  throwing  the  question  upon  another  fact, 
failed  in  so  doing,  the  result  was  that  the  assize  should 
pass.  Thus,  it  was  laid  down  as  a  rule,  that  where  a  bar 
was  pleaded,  and  the  plaintiff  in  reply  made  out  his  own 
title  without  traversing  the  bar,  and  the  tenant  omitted 
to  rejoin  to  the  title,  the  assize  should  not  be  taken  upon 
the  title  but  at  large  ;  and  if  the  assize  found  the  plaintiff 
seized  by  any  other  title  than  that  he  had  stated  he  would 
recover.  Again,  where  a  tenant  pleaded  a  release,  and  the 
plaintiff  in  his  reply  made  title  since  the  release,  without 
traversing  the  bar,  there  the  assize  was  taken  at  large, 
namely,  upon  the  seisin  and  disseisin,  under  any  title 
whatsoever x  (a).  It  seems  from  these  instances  that  the 
taking  an  assize  at  large  was  the  same  as  taking  it  in  the 
very  point  of  assize,  only  the  latter  was  upon  a  plea  of  the 
general  issue,  the  former  upon  a  defect  in  the  pleading  to 
issue  after  a  bar.  Another  instance  in  which  an  assize 
would  be  taken  at  large  was  where,  after  pleading  in  bar,4 
the  tenant  made  default.2 

The  grand  object  of  the  tenant  in  an  assize  being  delay, 
his  business  was  to  plead  such  matter  in  bar,  as  would 
prevent  the  assize  from  being  taken.  To  effect  this,  he 
was  often  under  a  necessity  of  suggesting  some  pretended 
title,  which,  being  unfit  for  the  judgment  of  the  lay  gents 
(b),  must  be  determined  upon  by  the  court ;  and  however 

(o)  The  great  object  of  pleading,  as  Sir  J.  Mackintosh  observes  (But.  Eng., 
v.  1),  was  to  separate  the  law  from  the  fact,  and  prevent  the  jury,  who  were 
the  laymen,  from  determining  any  question  of  law.  To  allow  them  to  do  so 
Would  be  to  lose  all  the  advantages  of  the  substitution  of  the  king's  courts 
for  the  county  courts,  and  of  a  regular  judicature  for  a  popular  tribunal. 
The  suitors  in  the  county  court  being  the  judges,  determined  both  law  and 
fact ;  and  as  their  notion  of  law  would  be  custom,  there  was  no  certainty  or 
uniformity.  The  object  of  a  regular  judicature  and  the  jury  was,  that  the 
lay  part  of  the  tribunal  should  only  decide  questions  of  fact.  Hence  in 
Bracton  the  jurors  are  called  judiees  facti.  All  through  the  Year-Books, 
therefore,  the  utmost  care  is  shown  to  prevent  the  jurors  —  the  laymen  —  from 
having  anything  to  do  with  the  law ;  and  for  this  purpose  any  mode  of  plead- 
ing, which  should  set  forth  the  facts  and  take  the  judgment  of  the  court  upon 
them,  was  in  substance  sufficient.  Thus,  in  an  action  for  procuring  the  plain- 
tiff to  be  indicted  for  robbery,  the  defendant  could  plead  the  grounds  of  sus- 
picion to  take  the  judgment  of  the  court  upon  their  sufficiency,  because  of 
the  doubt  of  the  laymen,  per  doubt  del  lay  gents  (  Year-Book,  8  Hen.  IV.,  6 ; 
22  Hen.  VIII.,  2;  22  Assize, ,27). 

(6)  Thus  where  prescription  of  villenage  was  alleged  in  the  plaintiff  and 
in  his  blood,  it  was  held  that  the  plaintiff  might  properly  say  he  was  a 

1  28  Ass.,  17.  *  22  Edw.  III.,  4 
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}t  might  turn  out  in  the  event,  if  it  deferred  the  assize, 
it  had  answered  the  purpose  for  which  alone  it  was  de- 
signed. One  way  of  effecting  this  was  by  admitting  in 
the  plaintiff  some  color  of  a  title,  but  such  a 
one  as  could  not  be  supported  against  the  real  ™  °r' 
one  that  resided  in  the  tenant;  and  then  praying  the 
judgment  of  the  court,  if  the  assize  ought  to  inquire  of 
a  disseisin,  where  no  disseisin  could  possibly  be  com- 
mitted by  the  tenant  who  had  the  better  title.  This  was 
said  to  be  giving  color  to  the  plaintiff.  This  sort  of  plead- 
ing will  be  better  explained  by  an  instance.  A  case  hap- 
pened where  a  prioress  had  granted  a  lease  to  a  man  and 
his  wife  for  years ;  the  wife  died  and  the  husband  married 
again,  when  the  prioress  entered,  with  consent  of  the  hus- 
band, and  gave  livery  of  seisin  to  him  and  his  wife  for 
their  two  lives ;  then  the  husband  died,  and  the  prioress 
entered,  upon  which  an  assize  was  brought  by  the  woman. 
The  prioress,  in  order  to  prevent  the  assize  being  taken, 
pleaded  in  bar  the  above  matter,  only  stating,  instead  of 
the  livery  of  seisin  to  the  husband  and  wife  for  their 
lives,  that  they  came  to  her  and  prayed  her  to  enlarge 
their  estate ;  upon  which  she  granted  them  a  confirmation 
for  their  two  lives,  and  upon  the  death  of  the  husband  she 
ousted  the  wife,  as  she  by  law  might.  It  was  argued  upon 
this,  that  the  plea  was  no  bar,  because  it  admitted  no  color 
of  title  in  the  plaintiff,  but  a  mere  confirmation,  at  a  time 
when  the  plaintiff  had  no  estate  upon  which  it  could 
enure,  besides  which  she  was  a  feme  covert  at  the  time, 
and  so  upon  the  whole  the  confirmation  was  utterly  void. 
It  was  therefore,  they  said,  only  a  plea  to  the  assize,  and 
they  prayed  the  assize  might  be  taken ;  meaning  that  it 
contained  no  matter  of  law,  but  was  a  mere  denial  of  the 
disseisin.  But  it  was  answered,  that  this  was  a  color  in 
the  plaintiff;  for  it  had  been  adjudged  a  good  bar  to  say, 
that  a  woman  entered  after  the  death  of  her  husband,  and 
claimed  dower :  for  though  it  was  necessary  that  dower 

bastard,  "because  the  matter"  (i.  e.,  prescription  of  villenage)  "is  doubtful 
to  the  jury,"  and  bastards  destroyed  it  ( Year-Book,  5  Hen.  VII.,  11).  So  it 
was  held  that  a  party  ought  not  to  say  that  he  held  in  "  socage,"  nor  in 
chivalry,  for  the  jurors  do  not  know  what  is  socage  or  what  is  service  in 
chivalry;  but  he  ought  to  say  that  he  holds  by  so  much  rent  —  which  was 
socage  —  and  so  make  a  direct,  simple,  intelligible  issue  of  fact  for  the  jury 
{Tear-Book,  5  Hen.  VII.,  11).  So  dying  sole  seized  of  land,  was  held  matter 
of  fact  fit  for  a  jury ;  so  of  forcible  dispossession  ( Year-Book,  1  Edw.  IV.,  9). 
vol.  in.— 20 


230  EDWARD  in.  [chap.  XV. 

should  be  formally  assigned,  yet  as  she  had  color  to  claim 
it,  it  was  reckoned  a  bar.  It  was  for  the  like  reason  so 
adjudged  in  the  present  case,  and  the  plaintiff  was  put  to 
reply,  and  then  he  stated  the  truth  of  the  case  as  above 
related.1 

The  point  to  be  considered  in  these  pleas  was,  whether 
they  were  a  good  bar — that  is,  whether  they  contained 
such  matter  as  should  not  be  trusted  to  the  determination 
of  unlettered  jurors.  Too  scrupulous  an  attention  to 
men's  rights,  and  a  jealousy  of  the  interference  of  juries 
in  matters  of  law,  induced  the  courts  to  entertain  all  such 
pleas,  as  upon  the  face  of  them  purported  to  be  pregnant 
with  good  matter  in  law :  the  truth  of  such  suggestion 
remaining  to  be  sifted  by  the  replies  and  rejoinders  that 
were  to  follow. 

The  action  of  trespass,  which  in  many  other  respects 
bore  an  affinity  with,  and  of  late  had  become  in  many 
cases  a  substitute  for,  the  assize,  did  in  this  particular 
also  resemble  it ;  and  colorable  pleading  was  as  common  and 
as  expedient  in  trespass  as  in  assize.  The  following  is  a 
case  in  trespass,  where  this  sort  of  pleading  was  resorted 
to.  In  trespass  for  taking  and  carrying  away  the  plain- 
tiff's corn,  the  defendant  pleaded,  that  he  let  the  land 
where  the  trespass  was  supposed  to  be  committed,  to  one 
John  for  life;  which  John  died,  and  the  defendant  en- 
tered ;  after  which  came  the  plaintiff  and  sowed  the 
ground,  and  then  the  defendant  cut  the  corn ;  he  there- 
fore prayed  the  judgment  of  the  court,  if  he  ought  to  an- 
swer for  this  as  a  trespasser.  It  was  contended  by  the 
other  side,  that  this  amounted  to  saying  that  he  did  not 
carry  away  the  plaintiff's  corn,  and  it  was  accordingly 
offered  to  join  issue  thereon :  but  the  defendant's  counsel 
said,  they  had  admitted  (that  is,  given  color)  that  the  plain- 
tiff sowed  in  the  defendant's  land,  and  that  the  defendant 
cut  it,  as  he  well  might,  and  that  if  the  plaintiff  pleased 
he  might  have  had  an  assize.  The  plaintiff's  counsel, 
maintaining  the  first  objection,  said,  if  it  was  not  grow- 
ing on  our  land,  then  it  was  not  our  corn,  and  therefore 
it  amounted  only  to  a  denial  of  carrying  away  the  plain- 
tiff's corn.  But  one  of  the  justices  said,  that  it  was  a 
good  plea  in  bar  to  say,  that  it  was  the  defendant's  free- 

1 40  Edw.  III.,  23,  24. 
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hold,  without  more ;  and  he  has  said  more,  namely,  that 
the  plaintiff  sowed  the  laud ;  therefore,  if  he  has  any- 
special  matter,  it  would  be  more  reasonable  to  show  it  in 
a  reply,  than  to  send  it  upon  the  general  issue  to  the  lay 
gents,  who  have  no  knowledge  of  law ;  so  that  the  plain- 
tiff was  obliged  to  reply.1  These  are  some  examples  of 
pleading  with  color,  which  began  now  to  be  practised,  but 
was  not  yet  so  thoroughly  explained  upon  principle  as  in 
after  times,  when  it  was  wrought  into  a  very  curious 
piece  of  learning. 

Assizes  were  to  be  taken  in  the  county  where  the  land 
lay,  as  ordained  by  Magna  Charta.2  If  at  the  assizes  a 
foreign  matter  was  pleaded,  triable  in  another  county,  the 
way  was  to  remove  or  adjourn  the  assize  into  the  common 
pleas ;  from  thence  a  venire  was  issued  into  the  proper 
county;  and  then  a  nisiprius;  upon  the  return  of  which, 
with  the  issue  tried,  if  it  was  found  for  the  plaintiff,  it 
would  perhaps  be  remanded  into  the  first  county,  for  the 
assize  to  find  the  damages,  and  for  judgment  to  be  there 
given.  If  there  was  nothing  in  the  case  but  the  foreign 
matter,  then  it  was  usual  for  the  justices  of  the  common 
pleas  to  give  final  judgment.  It  was  not  uncommon, 
after  the  plea  in  bar  was  tried,  whether  in  the  proper  or 
in  a  foreign  county,  for  the  assize  to  be  put  to  inquire  of 
the  circumstances.  If  the  lands  lay  in  Middlesex,  then, 
as  there  were  no  justices  of  assize  in  that  county,  the  as- 
size might  be  brought  in  the  king's  bench.  Together 
with  the  writ  of  assize,  it  was  usual  for  the  plaintiff  to 
sue  out  a  patent  of  assize ;  this  being  necessary  to  entitle 
him  to  have  a  trial  before  the  justices  of  assize;  and  if 
he  had  it  not,  the  tenant  might  have  judgment.3 

Next  to  the  assize  of  freehold,  those  of  common  of  pas- 
ture and  of  nuisance  present  themselves ;  but  neither  of 
them  seem  to  differ  from  those  in  the  time  of  Bracton. 
The  assize  of  nuisance,  if  brought  in  the  county,  was 
called  deparvo  nocumento.  The  proper  objects  of  such  vis- 
contial  writs  were  expressed  in  two  quaint  Latin  verses.4 

The  doctrines  of  nuisance  and  disseisin  stood  now  in 
the  same  relation  to  each  other,  and  were  governed  by  the 

1  '38  Edw.  III.,  28.  a  Vide  vol.  ii.,  c.  v.  3  29  Ass.,  21. 

rica      ea  gultum      ges      es 

4  Fab       four    porta,  d&mus,  vir  gur     mol    mums,  ovillo. 

Et  pons,  tradantur,  hax  vicecomitibus. 


232  EDWARD   III.  [CHAP.  XV. 

same  principle  as  in  Bracton's  time,1  and  the  distinction 
by  which  the  injured  person  was  to  be  governed  in  resort- 
ing to  one  or  the  other  was  still  the  same ;  only  the  con- 
clusion from  that  distinction  was  now  different ;  for  in- 
stead of  having  his  choice  of  the  two,  he  was  confined  by 
the  nature  of  his  case  to  one  only.  It  was  laid  down, 
that  where  a  person  turned  a  course  of  water,  so  that  his 
neighbor's  mill  could  not  work,  an  assize  of  disseisin 
would  lie,  if  the  turning  of  the  water  and  the  mill  were 
in  the  same  vill ;  but  if  in  different  vills,  then  the  remedy 
must  be,  an  assize  of  nuisance  in  the  vill  where  the  turn- 
ing happened.2  If  the  place  where  the  nuisance  was 
raised,  appeared  upon  evidence  to  be  the  freehold  of  the 
plaintiff,  he  would  be  non-suited,  as  having  chosen  a 
wrong  remedy;  this  being  a  case  where  he  should  have 
had  an  assize  of  disseisin,  or  writ  of  trespass.3  The  judg- 
ment in  assize  of  nuisance  was  to  compel  the  party  to  re- 
move it. 

We  find  in  this  reign  a  more  particular  mention  of  the 
assize  of  fresh  force ;  a  writ  which  has  been  glanced  at  in 
the  reign  of  Edward  I.4  This  lay  where  a  man  was  dis- 
seized of  tenements  devisable,  as  they  were  by  custom  in 
the  city  of  London,  and  in  some  other  boroughs  and 
towns.  The  disseizee  was  to  lodge  his  plaint  in  the  court 
of  the  franchise;  when,  upon  showing  he  was  disseized, 
twelve  men  were  appointed  to  try  it,  as  in  an  assize  of 
novel  disseisin.  This  was  called  fresh  force,  because  the 
entry  of  the  plaint,  and  the  recovery  thereon,  were  to  be 
within  sixty  days,  or  the  plaintiff  would  be  barred  of 
this  remedy,  and  driven  to  an  assize  at  common  law.  To 
quicken  the  execution  of  a  judgment  herein,  the  plaintiff 
might  have  a  writ  out  of  chancery  to  the  bailiffs  of  the 
franchise.5 

The  writ  of  quare  ejecit  infra  terminum  was6  now  always 
followed  by  the  process  of  summons,  attachment,  and  dis- 
tress ;  and  an  outlawry  might  be  had  thereon ;  the  real 
process  used  in  Bracton's  time  being  now  obsolete ;  and, 
of  course,  instead  of  Praecipe,  it  now  always  began  with 
Si  te  fecerit  securum,  etc.  (a).    But  a  writ  of  trespass  had 

_  (a)  The  action  having  been  framed  from  the  obvious  analogy  to  real  ac- 
tions, as  it  related  to  realty,  while,  as  it  regarded  only  a  term  for  years,  it 

1  Vide  vol.  ii.,  c.  vi.  8  32  Ass.,  2.  *  O.  N.  B.,  96. 

2  9  Ass.,  19.  *  Vide  vol.  ii.,  c.  iz.         6  Vide  vol.  ii.,  c.  vi. 
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lately  been  contrived  for  redress  of  termors  who  had  been 
ejected  from  tbeir  term:  this  was  called  De  Bt  fi<xtiam[ 
ejectione  firmee.  The  words  of  this  writ  were :  firme- 
Si  A.  te  fecerit  seeurum,  etc.,  ostensurus  quare  vi  et  armis  in 
manerium  de  I.  quod  C.  prcefato  A.  dimisit  ad  terminum  decern 
annorum,  qui  nondum  prceteriit,  intravit,  et  bona  et  catalla  ejus- 
dem  A.  ad  valentiam,  etc.,  in  eodem  manerio  inventa  cepit  et 
asportavit,  et  ipsum  A.  afirmd  sud  prmdictd  ejeeit,  et  alia  enor- 
mia ei  intulit,  ad  grave  damnum  ipsius  A.  et  contra  pacem  nos- 
tram,  etc.1  %  This  was  a  common  writ  of  trespass  for  enter- 
ing land,  and  taking  away  goods,  with  the  addition  of 
certain  words  adopted  from  the  quare  ejeeit  infra  terminum, 
namely,  quod  dimisit  ad  terminum  decern  annorum,  qui  non- 
dum pmteriit,  etc.,  de  firmd  ejeeit,  etc.,  and  the  appellation 
of  ejectione  firm®,  might  be  copied  from  the  ejectione  custo- 
dial, which  was  likewise  a  writ  of  trespass.  This  action 
lay  not  only  against  strangers,  but  against  the  lessor,  not- 
withstanding the  old  argument,  that  a  man  could  not 
enter  vi  et  armis  into  his  own  freehold ; 2  the  possesssion 
of  a  termor  for  years  being  now  considered  as  equally 
sacred  with  the  seisin  of  a  freeholder,  and  to  be  protected 
even  against  the  freeholder  himself.     This  writ  went  only 

was  in  that  aspect  a  personal  suit.  In  the  reign  of  Edward  I.,  it  was  held 
that  in  quare  ejeeit,  the  plaintiff  should  recover  his  term,  and  damages  (Stat. 
Abr.,  quare  ejeeit;  ibid.,  et  vide  6  Edw.  II.,  fol.  177).  At  common  law  there 
lay  a  writ  of  covenant  by  lessee  against  lessor  for  ejectment,  by  reason  of  a 
failure  of  his  title,  and  it  was  held  that  the  giving  of  the  writ  quare  ejeeit 
terminum  against  a  feoffee  who  ousted  the  tenant,  did  not  deprive  the  latter 
of  his  common  law  remedy  by  writ  of  covenant  against  his  lessor ;  and  in- 
deed it  was  doubtful  whether  he  could  not  recover  both  against  the  lessor 
and  his  feoffee  (  Year-Book,  46  Edw.  III.,  4).  If  a  man  leased  for  years,  and 
then  sold  the  freehold  to  a  party  who  ousted  the  lessee,  the  latter  could  have 
quare  ejeeit  terminum  against  the  third  party,  and  recover  his  term  and  dam- 
ages, et  sic  vide,  that  in  this  action  a  man  could  recover  the  possession  of  the 
land  (19  Henry  VI.,  fol.  56).  This  writ  of  quare  ejeeit  terminum  lay  when 
against  him  who  was  in  by  title,  and  the  writ  of  ejectione  firmce  lay  against 
him  who  was  in  by  wrong ;  it  lay  against  a  wrong-doer,  and  not  one  who 
was  in  by  title.  This  latter  remedy  lay  against  a  third  party  who  ejected 
the  lessee ;  and  the  action  included  trespass,  so  that  damages  could  be  re- 
covered, even  if  the  term  was  at  an  end ;  but  it  was  also  an  action  for  recov- 
ery of  the  term  (33  Hen.  VI.,  fol.  42).  It  is  an  error,  therefore,  to  imagine 
that  in  these  actions  the  plaintiff  did  not  recover  the  term ;  in  both  actions 
it  was  recovered.  Such  was  the  course  of  the  common  law,  and  that  implies 
that  it  was  so  from  time  immemorial.  But  theBe  actions  were  only  remedies 
for  actual  termors;  and  in  after  ages  the  remedy  was  adapted  by  practice  to 
those  who  were  supposed  to  be  so. 

1  O.  N.  B.,  122.  2  44  Edw.  III.,  22. 
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for  damages  (a),  the  term  being  to  be  recovered  in  the  old 
writ  of  quare  ejecit  infra  terminum,  or  the  still  older  of  cov- 
enant1 (6). 

(a)  This,  it  is  conceived,  was  an  error  of  the  author's.  It  is  believed  that, 
in  both  the  writs  of  ejectione  firmae  and  quare  ejecit  infra  terminum,  the  term  was 
recovered,  if  it  was  still  in  existence ;  otherwise,  it  is  true,  damages  could 
only  be  recovered ;  and  it  is  believed  that  some  dicta,  which  had  reference 
to  that  distinction,  misled  most  of  our  legal  writers  into  the  notion  which  is 
above  adopted  by  our  author.  The  truth  is,  that  the  whole  spirit  of  our 
ancient  procedure  was  in  favor  of  specific  remedies,  and  it  is  far  more  likely 
that  they  were  lost  by  disuse,  than  that  they  did  not  exist  in  ancient  times. 
The  writ  of  covenant  is  a  remarkable  instance  of  this,  for  its  form  was,  that 
the  defendant  do  keep  his  covenant  ( FUz.  N.  B.) ;  so  in  replevin  and  detinue, 
the  goods  were  recovered.  This  being  so,  it  is  not  likely  that  it  would  not 
be  so  as  to  land.  So  long  ago  as  the  reign  of  Edward  I.  it  was  said  to  be  an 
abuse  that  a  term  was  not  recoverable  by  an  assize  of  novel  disseisin,  as  it 
originally  was ;  and  there  can  be  no  doubt  that  when  the  assize  was  disused 
for  that  purpose,  ejectione  firmce  was  substituted,  or  that  of  quare  ejecit,  and  the 
term  was  recovered.  It  is  admitted  that  it  was  so  afterwards ;  and  that  of 
itself  shows  that  it  was  so  always,  for  the  judgments  in  our  actions  were  care- 
fully settled  upon  precedent. 

(b)  The  author  is  in  error  here,  having  been  misled  by  an  error  of  Lord 
Hale.  In  both  actions  of  quare  ejecit  and  ejectione  firmce,  the  term  could  be 
recovered,  if  it  was  not  expired ;  but  if  it  were,  then  the  proper  remedy  was 
ejectione  firmos,  because  it  was  more  in  the  nature  of  a  writ  of  trespass,  and 
damages  could  be  recovered  for  the  ejectment,  though  the  term  was  ended  ; 
whereas  the  writ  of  quare  ejecit  lay  chiefly  for  the  recovery  of  the  term ; 
moreover,  it  was  not  grounded  on  a  bare  tort,  but  rather  upon  title.  In  the 
previous  reign,  one  John  brought  quare'ejecit  infra  terminum  against  one 
Bichard,  and  said  that  he  had  wrongfully  deposed  him  of  land  which  one 
Agnes  had  leased  to  him  for  a  term  of  years ;  since  which  she  had  sold  the 
land  to  Bichard,  who  had  ejected  the  lessee.  The  defendant  denied  that 
she  had  sold  it  to  him,  and  it  was  said  that  he  ought  to  answer  to  the  eject- 
ment, which  was  the  principal  matter;  but  it  was  answered,  that  in  this 
action  the  sale  .was  material  (to  show  that  defendant  was  not  a  bare  wrong- 
doer), so  both  matters  were  denied  ( Year-Book,  18  Edw.  II,  s.  99).  In  3 
Edw.  I.,  it  is  said,  in  quare  ejecit  the  plaintiff  shall  recover  his  term  and 
damages,  by  reason  of  the  sale  (Sat  Abr.,  227).  In  the  46  Edw.  III.,  fol.  4, 
it  was  said  that  if  a  lessee  is  ousted  of  his  term  by  reason  of  a  feoffment  by 
the  defendant,  the  lessee  is  put  to  his  writ  of  quare  ejecit,  implying  that  other- 
wise he  could  have  the  writ  of  ejectione.  In  26  Edw.  IV.,  fol.  14,  it  was  said 
that  quare  ejecit  was  where  a  man  was  in  by  title ;  ejectione  firmte,  where  he 
was  in  by  wrong;  but  in  both  equally  the  term  could  be  recovered,  if  it  was 
not  expired ;  but  if  it  were,  then  in  ejectione  the  damages  could  be  recovered. 
As  already  seen,  Bracton  mentions  the  writ,  and  there  can  be  no  doubt  that 
the  writ  of  ejectione  firmos  was  instituted  after  the  statute  of  eonsimUi  casd,  to 
obviate  the  inconvenience,  incident  to  quare  ejecit,  that  it  required  a  lawful 
alienation  to  the  defendant  to  be  alleged,  and  that  it  was  doubtful,  whether, 
if  the  term  had  expired,  damages  could  be  recovered.  It  has  been  said,  that 
the  first  recorded  instance  of  ejectione  firmm  is  44  Edw.  III.,  fol.  22 ;  but  that 
is  a  mistake.  The  case  was  one  of  trespass,  for  that  the  defendants  had  en- 
tered with  force  and  arms,  and  would  have  ejected  the  plaintiff  from  a  manor 
he  held  for  term  of  years ;  the  defendants  set  up  title  to  the  land  as  tenants 

1  Vide  vol.  ii.,  c.  vi. 
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Little  need  be  said  of  the  writ  of  mortauneestor.  This 
remedy  was  less  recurred  to  than  in  the  time  of  Bracton, 
it  being  in  many  cases  supplied  by  the  formedon  in  discendre, 
and  several  writs  of  entry.  The  same  may  be  said  of 
writs  of  cosinage,  of  ael  et  besael;  which,  being  of  similar 
import  with  the  mortauneestor,  followed  its  fate  in  the 
revolution  of  legal  remedies. 

Next  to  the  assize  of  novel  disseisin,  the  most  common 
remedy  in  ousters  of  freehold  was  the  writ 
of  entry.  Writs  of  entry  were  various  even 
in  the  time  of  Bracton;1  but,  still  being  of  a  special 
form,  and  confined  to  certain  circumstances  of  free- 
hold and  estate,  it  had  been  found  necessary  in  the 
reign  of  Henry  III.,2  and  again  in  that  of  Edward 
I.,3  to  accommodate  these  writs  to  new  cases  of  injury  to 
freeholds.  Owing  to  these  parliamentary  enlargements, 
writs  of  entry  had  become  very  numerous  and  common. 
To  bring  into  one  point  what  has  already  been  said  in 
different  parts  of  the  foregoing  History,  and  give  the 
reader  a  j  ust  idea  of  the  variety  and  comprehensiveness 
of  real  remedies,  it  may  be  proper  to  recapitulate  shortly 
these  writs,  with  some  cursory  observations  upon  them,  as 
they  now  stood. 

The  writ  of  entry  which  first  presents  itself,  and  which 
from  its  simplicity  deserves  our  consideration 
first,  is  that  ad  terminum  qui  prceteriit.  The  rmmJLi  in- 
form of  the  writ  was,  Praecipe  A.  quod  juste,  m 
etc.,  reddat  B.  unum  messuagium,  etc.,  quod  eidem  A.  dimisit 
ad  terminum  qui  prceteriit,  ut  dicitur.  M  nisi,  etc.,  et  prcedic- 
tus  B.  fecerit  te  securum,  etc.,  tunc  summone,  etc.,  correspond- 
ing precisely  with  the  form  in  the  time  of  Bracton.4  This 
was  the  remedy  resorted  to  by  a  lessor,  where  lands  or 
tenements  were  let  for  a  term  of  years,  and  the  tenant 
held  over  his  term.  Instead  of  bringing  this  writ,  the 
lessor  might  enter,  and,  if  he  was  ousted,  he  might  have 

in  tail,  and  the  court  said,  they  can  oust  the  plaintiff  of  his  term,  for  that 
he  has  not  done  a  trespass ;  and  the  party  having  the  freehold  could  enter, 
saving  the  estate  to  the  plaintiff,  for  that  it  was  only  a  term  ( Year-Booh,  44 
Edw.  III.,  fol.  22).  This,  it  will  be  seen;  had  only  a  remote  bearing  on  the 
subject.  It  is  plain,  however,  that  the  two  actions  were  the  same,  except  as 
already  mentioned,  and  that  in  both  the  term  could  be  recovered,  if  it  had 
not  expired. 

1  Vide  vol.  ii.,  c.  vi,  8  Vide  vol.  ii.,  c.  ix. 

1  Vide  vol.  ii.,  c.  viii.  4  Vide  vol.  ii.,  c.  vi. 
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an  assize  of  novel  disseisin.  This  writ  of  entry  lay  also 
where  there  was  a  lease  for  the  life  of  another,  and  the 
lessee  held  over ;  or  if  the  tenant  for  life  aliened  and  died. 
If  the  land  was  recovered  against  the  tenant  for  life,  and 
he  died,  the  reversioner  might  have  this  writ  in  the  post;1 
for  this,  like  all  other  writs  of  entry,  might  be  had  in  the 
per,  per  et  cui,  and  post.  Bnt  if  the  reversion  was  granted 
over,  and  the  tenant  for  term  of  life  aliened  and  died,  the 
grantee  of  the  reversion,  being  a  stranger,  could  not  have 
this  writ,  which  lay  only  for  the  lessor  or  his  heir.  For 
a  similar  reason,  it  did  not  lie  for  the  reversioner  after 
the  death  of  a  tenant  in  dower,  or  by  the  courtesy,  who 
took  an  estate  by  the  common  law,  and  not  by  lease.  It 
appears  by  stat.  Westm.  2,  c.  xxv.,2  that  if  a  tenant  for 
years  or  a  guardian  in  chivalry  aliened  in  fee,  the  lessor 
or  infant  might  have  an  assize  of  novel  disseisin,  and  the 
feoffor  and  feoffee  should  both  be  named  disseizors :  tbe 
assize  might  be  brought  during  the  life  of  any  of  them, 
but  if  they  were  all  dead,  recourse  must  be  had.  to  a  writ 
of  entry. 

If  this  or  any  other  writ  of  entry  was  in  the  post,  the 
following  clause,  which  subsisted  even  in  Bracton's  time,3 
was  always  inserted,  et  unde  quceritur  qubd  prmdictus  A.  ei 
deforeeal,  etc.,  but  never  in  those  in  the  per,  and  per  et  cui. 
Again,  wherever  a  person  demanded  of  the  possession  of 
an  ancestor,  it  should  always  be  by  title,  as  quod  clamat 
esse  jus  et  hcereditatem  suam,  etc. ;  but  when  he  went  upon 
his  own  possession,  he  was  never  to  make  title.  There 
was  an  exception  to  this,  where  a  woman  demanded  her 
inheritance  or  maritagium,  that  had  been  aliened  by  her 
husband,  or  her  dower  aliened  by  another  husband ;  for 
in  such  cases,  in  a  cui  in  vitd  to  recover,  she  was  to  make 
title  in  the  above  manner.4 

"We  have  seen  that  in  Bracton's  time,  where  a  gift  was 
alleged  to  be  made  by  a  person  non  compos  mentis,  an  inqui- 
sition used  to  be  made,  whether  the  donor  was  of  sane  mind. 
But  now  there  was  a  remedy,  by  a  writ  of  entry  dum  non 
fuit  compos  mentis;  which  was  in  this  form :  Praecipe  A.  qubd 
juste  et  sine  dilatione  reddat  B.  unum  messuagium,  etc.,  quod 
clamat  esse  jus  et  hcereditatem  suam,  el  in  quod  idem  A.  non 

1  Vide  vol.  ii.,  c.  viii.  *  Vide  vol.  ii.,  c.  vi. 

1  Vide  ante,  c.  xii.  *  O.  N.  B.,  123  b. 
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habet  ingressum  nisi  per  C.  patrem  prcedicti  B.  cujus  hceres  ipse 
est,  qui  Mud  ei  dimisit  dum  nonfuit  compos  mentis,  ut  dieit,  etc.1 
This  writ  lay  for  the  heir  of  the  person  who  was  non  compos 
mentis,  and  who  was  dead ;  and  the  general  opinion  was, 
that  it  would  not  lay  for  the  person  himself  who  had  made 
the  alienation ;  because  no  one  was  to  be  received  to  dis- 
able or  stultify  himself,  as  it  was  afterwards  expressed :  how- 
ever, it  was  laid  down  in  the  register  of  writs,  that  he  might 
maintain  this  writ,  and  in  such  case  the  heir  would  be  re- 
ceived. 

Another  writ  to  recover  land  that  had  been  conveyed  by 
a  person  disabled  in  law  to  make  a  gift,  was  the  writ  of 
entry  dumfuit  infra  cetatem.  This  writ  originated  since  the 
time  of  Bracton,  and  was  in  this  form :  JPrcecipe  A.  qubd 
juste,  etc.,  B.  qui  plence  cetatis  est,  ut  dicit,  duas  acras  terrce,  etc., 
quas  idem  B.  ei  dimisit,  dum  fuit  infra  astatem,  ut  dicit,  etc? 
Where  an  infant  aliened  land  that  had  descended  to  him 
during  his  infancy ;  or  that  he  had  purchased  to  himself 
for  life,  or  in  fee ;  he  might,  when  of  full  age,  have  re- 
covery thereof  by  this  writ.  But  if  an  infant  leased  his 
land  for  a  term  of  years,  and  afterwards  made  a  confirma- 
tion, or  release,  before  he  came  of  age,  he  could  not  when 
of  age  have  this  writ,  because  this  was  no  alienation ;  for 
an  infant  could  not  make  a  demise  of  the  freehold,  till  livery 
of  the  land  was  made  to  him ;  but,  in  such  case,  he  might 
have  an  assize  of  novel  disseisin. 

If  an  infant  aliened  in  fee,  and  died  leaving  issue,  his 
issue,  when  of  age,  might  have  this  writ  for  the  lands  so 
aliened  by  his  father.  It  was  expressly  held,  that  neither 
this  nor  any  other  writ  of  entry  would  lay  for  the  issue  till 
he  was  of  full  age,  excepting  the  case  of  the  issue  of  a  dis- 
seizee, as  directed  by  stat.  Westm.  1,  c.  xlvii.3  "Where  the 
father  aliened  land  descended  to  him  in  tail,  and  died 
leaving  issue,  the  issue  were  to  have  aformedon  in  descendre, 
and  not  a  writ  of  entry  dumfuit  infra  cetatem. 

If  an  infant  aliened  his  land  he  might  enter,  and  if 
ousted,  might,  when  of  age,  have  an  assize  of  novel  dis- 
seisin ;  but  if  he  had  not  made  such  entry,  he  could,  when 
of  age,  only  have  this  writ  of  entry.  And  yet  in  the  third 
year  this  king,  where  an  heir  did  not  enter  till  he  was  of 
full  age,  and  an  assize  was  brought  against  him,  the  judges 

1  Vide  vol.  ii.,  c.  vi.  2  O.  N.  B.,  125.  »  Vide  ante,  c.  ix. 
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held  it  could  not  be  maintained,  because  the  tenant  was 
not  seized  of  the  freehold  after  the  heir  was  of  age ;  that 
is,  the  space  of  a  year  and  a  day  had  not  elapsed,  and  there- 
fore that  the  freehold  could  not  accrue.1 

The  writ  of  entry  super  disseisinam  in  le  quibus,  was  that 
Entry  inu  which  approached  the  nearest  to  the  assize  of 
tmtws.  n0vel  disseisin,  and  is  the  first  writ  of  entry 
mentioned  by  Bracton  as  a  remedy,  where  the  assize  failed 
by  the  death  of  one  of  the  parties.2  The  form  of  it  was 
this :  Prcecipe  A.  qubd,  etc.,  reddat  B.  unum  messmqivm,  etc., 
quod  clamat  esse  jus  et  hcereditatem  suam,  de  quo  idem  A,  in- 
juste  et  sinejudicio  disseisivit  G.patrem  prcedicti  B.  cujus  hceres 
ipse  est,  post  primam  transfretationem  domini  regis,  etc.,  in  Vas- 
coniam.  This  writ  was  always  to  contain  the  words  de 
quo,  or  de  quibus  A.  disseisivit  B.  patrem,  etc.,  and  from 
thence  was  named  disseisinam  in  le  quo,  or  in  le  quibus. 

Where  a  person  was  disseized  and  died,  this  writ  lay  for 
his  heir  against  the  disseizor ;  and  it  lay  for  none  but  the 
heir  of  the  disseizee ;  so  that  in  this  writ  the  demandant 
was  always  to  make  title  as  heir  to  his  father  (a).  It  lay 
notwithstanding  the  nonage  of  the  heir,  as  appears  from 
stat.  "Westm.  1,  c.  xlvii.3  (b).  This  was  on  account  of  the 
fresh  suit;  for  if  it  was  brought  against  the  issue  of  the 
alienee  of  the  disseizor,  the  parol  would  demur  for  his 
nonage,  this  not  being  within  the  statute.* 

Before  we  proceed  any  further  to  inquire  into  the  nature 
Difference  of  of  different  writs  of  entry,  it  may  be  proper  to 
p£%J?aml  consider  more  particularly  those  changes  to 
andW  '  whiCQ  they  were  all  equally  liable;  namely, 
under  what  circumstances  it  was  that  they  were  to  be  drawn 

(a)  On  writ  of  entry  against  heir  of  heir  of  disseizor  —  where  fresh  suit 
was  made  —  it  was  held  upon  this,  that  the  parol  could  not  demur,  and  so 
he  was  ousted  of  his  nonage  (24  Edw.  III.,  25,  46),  although  he  was  not  im- 
mediate heir,  yet  he  was  heir. 

(6)  In  a  writ  of  entry  in  le  quibus  by  the  heir  of  C,  the  disseizee,  the  ten- 
ant, pleaded  that  J.,  whose  heir  the  demandant  was,  being  seized  in  fee,  gave 
to  T.  in  tail,  who  had  issue  C,  and  that  C.  dying  without  issue  of  his  body, 
J.  entered  as  reversioner,  and  enfeoffed  the  tenant,  and  afterwards  released 
to  him  all  his  right  with  warranty.  It  was  held  that  the  release  would  be  a 
good  title  ( Year-Book,  24  Edw.  III.,  fol.  75,  pi.  98).  That  is  to  say,  that  the 
donor  of  an  estate-tail,  failing  issue  in  tail,  could  enter  and  oust  the  heir  of 
the  tenant  in  tail,  and  could  alienate  the  land  and  create  a  good  title ;  in  a 
case  in  which  the  entail  h#d  not  been  barred  by  fine  or  recovery. 

1  O.  N.  B.,  126.  >  Vide  vol.  ii.,  c.  ix. 

2  Vide  vol.  ii.,  c  vL  *  O.  N.  R,  128  b. 
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in  their  simple  form,  or  were  to  be  in  the  per,  the  per  et  cui, 
or  in  the  post.1 

The  above  form  of  the  writ  of  entry  super  disseisinam, 
is  the  simple  one :  the  same,  if  in  the  per  was  thus  :  Pre- 
cipe A.,  etc.,  qubd  juste,  et  sine  dilatione  reddat  JB.  unum 
messuagium,  etc.,  quod  clamat  esse  jus  et  hcereditatem  mam,  et 
in  quo  idem  A.  non  habet  ingressum  nisi  per  E.  qui  Mud  ei 
dimisit  qui  inde  injuste  et  sine  judicio  disseisivit  0.  patrem 
prcedicii  B.  cujus  hceres  ipse  est,  post  primam  transfretationem, 
et.,  et  unde  queritur,  etc.  It  was  the  characteristic  of  this 
writ  always  to  allege,  et  in  quod  idem  A.  non  habet  ingressum 
nisi  per  E.  qui  ittud  ei  dimisit,  qui  injuste,  etc.  This  writ  was 
the  proper  remedy  when  the  disseizor  aliened  to  another, 
or  died  and  his  heir  entered ;  for  then  the  disseizee  or  his 
heir  might  have  this  writ  against  the  alienee,  or  the  heir 
of  the  disseizor ;  and  he  could  have  it  against  no  other 
person.  During  the  life  of  the  disseizor  no  writ  of  entry 
lay  for  the  disseisin,  but  only  an  assize  of  novel  disseisin. 
The  assize  in  such  case  might  be  brought  against  him  and 
the  alienee  both ;  and  if  the  disseizor  would  not  pay  all  the 
damages,  the  alienee  must,  according  to  the  stat.  Gloc, 
c.  i.2  But  if  the  disseizor  aliened  and  died,  and  the  alienee 
aliened  to  another  person ;  or  if  the  disseizor  died,  and 
the  heir  entered  and  died,  and  his  heir  entered ;  then  the 
disseizee  or  his  heir  was  to  have  a  writ  of  entry,  sur  disseisin 
in  the  per  et  cui  ;  and  the  writ  was  to  allege,  et  in  quod  non 
habet  ingressum  nisi  per  tcdem,  cui  talis  ilmd  ei  dimisit,  qui 
inde,  etc.  These  writs  in  the  per,  and  per  et  cui,  could  be 
maintained  against  none  but  the  real  tenant,  who  was  in 
by  purchase  or  descent  of  the  inheritance,  as  appears  by 
the  wording  of  the  two  writs,  one  stating  a  descent,  the 
other  a  demise. 

If  the  alienation  or  descent  was  without  the  degrees,  so 
as  the  writ  could  not  be  in  the  per,  nor  in  the  per  et  cui,  it 
was  then  to  be  in  the  post;  and  it  was  a  rule,  that  when 
an  alienation  or  descent  was  without  the  degrees,  and  in 
the  post,  no  writ  should  ever  after  be  had  on  such  aliena- 
tion or  descent  in  the  per,  or  per  et  cui.  There  were  five  - 
events  that  put  a  writ  out  of  the  degrees,  namely,  intru- 
sion, election,  judgment,  disseisin  sur  disseisin,  and  escheat. 

Thus,  as  to  intrusion :  if  the  disseizor  died  seized,  and  a 

1  Vide  vol.  ii.,  c  viii.  and  c.  ix.  2  Vide  vol.  ii.,  c.  ix. 
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stranger  abated,  the  disseizee  or  his  heir  could  have  no  writ 
in  the  per,  but  must  bring  it  in  the  post ;  for  the  abator  was 
in  neither  by  descent  nor  purchase,  but  by  a  wrong  of  his 
own.  As  to  election :  if  the  disseizor  was  a  man  of  reli- 
gion, and  died,  and  his  successor  entered,  the  disseizee  or 
his  heir  could  have  no  recovery  against  the  successor  by 
any  writ  but  one  in  the  post;  because  the  entry  of  the  suc- 
cessor could  never  be  supposed  congeable  by  the  predeces- 
sor, so  as  that  he  should  be  adjudged  in  by  his  predecessor, 
the  same  as  a  son  is  in  by  his  father.  As  to  judgment:  if 
a  man  recovered  against  the  disseizor,  and  the  disseizor 
died,  the  disseizee  or  his  heir  could  have  no  other  writ  of 
entry  sur  disseisin  but  one  in  the  post,  because  the  tenant 
entered  neither  by  descent  nor  purchase,  but  by  judgment. 
There  were,  however,  some  cases  where  a  judgment  did 
not  put  a  writ  out  of  the  degrees.  Thus,  where  an  abator 
had  issue  and  died,  and  the  issue  was  ousted  by  a  stranger, 
against  whom  the  issue  recovered  by  assize  of  novel  dis- 
seisin ;  if  a  writ  of  entry  sur  disseisin  was  brought  against 
the  issue,  it  should  be  within  the  degrees,  because  this  re- 
covery put  the  issue  in  his  first  estate,  namely,  in  the  same 
descent  in  which  he  was  after  the  death  of  his  father.  As 
to  disseisin  sur  disseisin :  if  the  disseizor  was  disseized  and 
died,  the  first  disseizee  or  his  heir  could  have  no  recovery 
but  by  a  writ  in  the  post;  for  the  tenant  entered  neither 
by  descent  nor  by  feoffment,  but  only  by  disseisin.  As  to 
escheat :  if  the  disseizor  died,  without  heirs,  or  committed 
felony,  and  was  attainted,  and  then  died,  and  the  lord 
entered,  as  into  his  escheat,  the  disseizee  or  his  heir  could 
have  no  writ  of  entry  but  in  the  post;  for  the  lord  was  in 
neither  by  descent  nor  by  feoffment,  but  by  escheat.1 

The  writ  of  entry  sine  assensu  capituli,  was  in  use  in  the 
time  of  Bracton.2  The  writ  was  as  follows :  Pmcipe  A. 
qubd  juste,  etc.,  reddat  B.  abbati  sancti  Augustine  de  N.  unum 
messuagium,  etc.,  quod  clamat  esse  jus  monasterii  sua  prcedicti, 
et  in  quod  idem  A.  non  habet  ingressum  nisi  per  G.  quondam 
abbatem  monasterii  prcedicti,  qui  Mud  ei  dimisit  sine  assensu 
et  voluntate  capituli  monasterii  prcedicti,  ut  dicit,  etc.  Where 
an  abbot,  prior,  or  any  one  who  had  a  convent  or  common 
seal,  aliened  lands  or  tenements  belonging  to  his  church 
without  the  assent  of  the  convent  or  chapter,  and  then  died, 
his  successor  might  have  this  writ.3 

1  0.  N.  B,  129  b.  2  Vide  vol.  ii.,  c.  vL  3  O.  N.  B.,  131  b. 
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The  writ  of  entry  sur  eui  in  vitd,  like  the  former,  was  in 
use  in  Bracton's  time,  and  has  been  frequently  Bntry  mr  mi 
mentioned  since.1  The  form  of  the  writ  was  ™ OT(fl- 
thus :  Praecipe  A.  qubd  juste",  etc.,  reddat  B.  quae  fuit  uxor 
D.  unum  messuagium,  etc.,  quod  clamat  esse  jus  et  hcereditatem- 
suam,  et  in  quod  idem  A.  non  kahet  ingressum  nisi  per  prcedictum 
D.  quondam  virum  ipsius  B.  qui  ittud  et  dimisit,  cm  ipsa  in 
vita  sud  contradicere  non  potuit,  ut  dicit,  etc.  "Where  the  wife 
was  seized  for  term  of  life,  or  in  tail,  or  in  fee,  and  took 
a  husband,  and  the  husband  aliened  and  died,  this  writ 
might  be  brought  to  recover  the  land  (a).  Notwithstand- 
ing this  writ  was  grounded  upon  the  widow's  own  seisin, 
yet  she  was  to  make  title  by  purchase  or  descent ;  and  if 
it  was  a  fee-simple,  the  writ  was  always  required  to  allege, 
quod  clamat  esse  jus  et  hcereditatem  suam  ;  if  it  was  only  an 
estate  for  life,  quod  clamat  tenere  ad  terminum  vita  suck;  and 
bo  mutatis  mutandis,  if  in  fee-tail. 

We  have  before  seen,  that  by  stat.  Westm.  2,  c.  iii.,2  the 
widow  should  recover  her  land  after  her  husband's  death, 
if  it  was  lost  by  default  during  the  coverture,  in  an  action 
brought  against  the  husband  and  wife ;  but  if  the  recovery 
was  against  the  husband  solely,  whether  it  was  by  default 
or  by  action  tried,  the  widow  might  have  an  assize  of 
novel  disseisin,  and  not  eui  in  vita ;  because  she  was  no 
party  to  the  judgment,  and  was  ousted  by  the  recovery  of 
her  freehold. 

By  stat.  Westm.  2,  c.  xl.,3  it  was  ordained  that  where 
a  widow  brought  her  eui  in  vitd  against  the  alienee  of  the 
husband,  and  the  alienee  vouched  the  heir  of  the  husband, 
•being  an  infant,  the  parol  should  not  demur.  But  it  was 
otherwise  where  the  widow  brought  her  eui  in  vitd  in  the 
per  et  eui,  and  the  tenant  vouched  him  by  whom  the  entry 
was  supposed,  and  he  vouched  over  the  heir  of  the  hus- 
band, being  within  age,  and  prayed  the  parol  might  demur 
till  the  full  age  of  the  heir,  for  in  this  latter  case  the  parol 
would  demur;  because  the  statute  is  only  to  be  under- 
stood of  the  alienee  of  the  baron  vouching  the  heir  of 
the  baron. 

If  the  widow  died,  her  heir  would  have  the  same  rem- 

(a)  And  by  the  equity  of  the  statute  of  Westm.  2,  where  she  was  divorced, 
she  oould  have  a  writ  eui  ante  divoreiwm  (14  Hen.  VII.,  17). 

1  Vide  vol.  ii.,  c.  vi.  and  c.  ix.  a  Vide  vol.  ii.,  c.  x.  "Ibid. 

vol.  in. — 21  Q  i 
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edy  by  writ  of  entry  sur  cui  in  vitd.  But  if  the  woman 
was  tenant  in  tail,  and  the  husband  aliened,  or  the  hus- 
band and  wife  lost  by  default,  the  heir  must  resort  to  a 
formedon  in  descendre,  and  could  not  bring  a  cui  in  vitd.  If 
the  issue  brought  a  cui  in  vitd  on  an  alienation  by  the 
father,  he  was  not  to  be  barred  by  the  warranty  of  his 
father,  as  appears  by  the  stat.  of  Grloc,  c.  ii,1  unless  he 
had  land  to  that  amount  in  fee-simple  to  descend  on  him 
from  his  father ;  for  if  it  was  from  any  other  ancestor,  or 
in  fee-tail,  it  was  not  a  bar.  If  a  husband  leased  land 
held  in  right  of  his  wife  for  a  term  of  years,  and  after- 
wards made  a  confirmation  for  life,  or  in  fee,  and  died ;  it 
was  held  that  the  widow  could  not  have  a  cui  in  vitd,  but 
must  bring  an  assize  of  novel  disseisin,  and  the  heir  a 
writ  of  entry  sur  disseisin ;  for  the  writ  was  not  to  sup- 
pose such  alienation  to  be  made  by  confirmation  or  re- 


A  new  writ  of  entry  had  lately  made  its  appearance, 
adapted  to  cases  where  a  divorce  happened  between  the 
man  and  woman  after  the  alienation;  for  then  the  woman, 
instead  of  cui  in  vitd,  might  have  a  writ  called  cui  ante  di- 
vortium  to  recover  the  land  (a).  This  agreed  entirely  with 
the  former ;  only  instead  of  cui  in  vitd,  it  alleged  cui  ipsa 
ante  divortium  inter  eos  celebratum,  etc.,  and  the  writ,  in  its 
nature  and  practice,  was  precisely  the  same  with  the  fore- 
going, to  which  it  was  a  sort  of  appendage.3 

We  find  another  new  writ  of  entry  of  the  following 
tenor:  Praecipe  A.  qubd  juste,  etc.,  redded  B.  unurn  messua- 
gium,  etc,  quod  idem  B.  ei  dimisit,  causa  matrimonii  inter 
eos  pr^locuti,  qui  earn  duxisse  debuit  in  uxorem,  et  nondum 
duxit,  ut  dicit,  etc.  This  was,  from  the  words  of  it,  called 
a  writ  of  entry  causd  matrimonii  prcelocuii.  It  was  no  un- 
common practice,  and  seems  to  have  originated  from  gifts 
in  maritagiumf  for  a  woman  to  give  lands  or  tenements,  or 
a  rent  to  a  man,  on  condition  that  he  should  marry  her 
within  a  given  period.  If  after  this  the  man  would  not 
marry  her  within  the  time,  or  if  he  disabled  himself  by 
marrying  another,  or  entering  into  religion,  or  by  being 
ordained  presbyter,  the  woman  or  her  heirs  might  recover 
the  land  by  this  writ ;  and  might  follow  it  by  a  writ  in 

(a)  14  Hen.  VII,  fol.  17. 
1  Vide  vol.  ii.,  c.  ix.  »  Ibid.,  134 

*  O.  N.  B,  131  b.  «  Vide  Vol.  i,  c.  iii. 
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the  -per,  per  et  cui,  or  the  post,  into  whatsoever  hands  it 
went.  This  condition  to  marry  was  to  be  by  deed  in- 
dented, or  the  writ  could  not  be  supported.1 

In  the  time  of  Bracton  there  were  two  writs  of  intru- 
sion ;  one  was  pone  per  vadium,  etc.,  which  was  to  be 
brought  recently  after  the  intrusion ; 2  the  other  was  a 
writ  of  entry,  and  was  the  remedy  when  the  claimant  had 
chosen  to  lay  by  for  a  space  of  time.3  The  former  of  these 
seems  now  to  have  gone  out  of  use,  and  the  latter  alone 
continued,  which  was  in  this  form :  Praecipe  A.  qubd  juste, 
etc.,  reddat  B.  unum  messuagium,  etc.,  quod  clarnat  esse  jus  et 
hcereditatem  suam,  et  in  quod  idem  A.  non  habet  ingressum  nisi 
per  intrusionem,  quam  in  illud  fecit  post  mortem  G.  quae  fait 
uxor  G.  quce  illud  tenuit  in  dotem  de  dono  prcedicti  G.  quondam 
viri  sui,  patris  prcedicti  B.  cujus  hceres  ipse  est,  ut  dicit,  etc. 
Where  a  tenant  for  a  term  of  life  in  dower,  or  tenant  by 
the  courtesy,  died  seized  of  lands  or  tenements,  and  a 
stranger  entered,  the  person  in  reversion  might  have  this 
writ  against  the  abator,  or  whoever  entered  after  the  de- 
cease. If  an  intrusion  was  made  tempore  vacationis,  the 
successor  might  have  this  writ  against  an  abator  into  any 
lands  or  tenements  belonging  to  his  church ;  and  this  was 
by  the  stat.  Marl.,  c.  xxviii.* 

We  find  a  writ  called  a  writ  of  entry  ad  communem.  legem, 
which  was  in  this  form :  Precipe  A.  qubd  juste,  Entry  ^  ^^ 
etc.,  reddat  B.  unum  messuagium,  etc.,  quod  clamat  mtmem  fe»«OT- 
esse  jus  et  hcereditatem  suam,  et  in  quod  A.  non  habet  ingressum 
nisi  per  C.  quae  fait  uxor  D.  quce  iaud  ei  dimisit,  et  quod  itta  in 
dotem  tenuit  de  dono  prcedicti  D.  quondam  viri  sui,  patris  prce- 
dicti B.  cujus  hceres  ipse  est,  ut  dicit,  etc.  Where  a  tenant  for 
term  of  life,  by  the  courtesy,  or  in  dower,  aliened  in  fee 
and  died,  the  reversioner  might  have  this  writ  to  recover 
the  land,  into  whatsoever  hands  it  passed ;  and  this  was 
by  stat.  Westm.  2,  c.  iii.5  In  the  case  of  a  tenant  for  life 
losing  by  default  and  dying,  the  reversioner  might,  at  his 
option,  have  a  writ  of  entry  ad  terminum  qui  prceteriit,  or  a 
writ  of  entry  ad  communem  legem;  but  a  tenant  by  the 
courtesy,  or  in  dower,  could  not  properly  be  called  a 
termor;  so  that  the  former  writ  of  ad  terminum  qui  prceteriit 
could  not  lie  against  them,  but  only  the  writ  of  ad  commu- 
nem legem,  as  provided  by  the  above  statute.     Further, 

1 0.  N.  B.,  155.  3  Vide  vol.  ii.,  c.  vii.  8  Ibid. 

«  Vide  vol.  ii.,  c.  viii.;  O.  N.  B.,  135  b.  6  Vide  vol.  ii,  c.  x. 
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should  a  tenant  by  the  courtesy  alien,  or  lose  by  default 
and  die,  the  person  in  reversion  might  have  recovery  by 
assize  of  mortauncestor,  ael,  or  cosinage,  and  the  like  writs, 
notwithstanding  the  seisin  of  the  tenant  by  the  courtesy, 
as  appears  by  the  stat.  Gloc.,  c.  iii.,1  or  he  might  have  this 
writ  of  entry  ad  communem  legem..2 

The  writ  of  entry  in  edsu  proviso  was  given  by  the  stat. 
Gloc,  c.  vii.3  The  form  was  as  follows :  Praecipe  A.  qubd 
juste,  etc.,  reddat  B.  unum  messuagium,  etc.,  quod  clamat  esse 
jus  et  hcereditatem  suam,  in  quod  idem  A.  non  habet  ingressum 
nisi  per  G.  quae  fuit  uxor  JD.  quae  illud  ei  dimisit,  quae  illud 
tenuit  in  dotem  de  dono  prmdicti  D.  quondam  viri  sui,  patris 
prcedicti  B.  eujus  hceres  ipse  est,  et  quod  post  dimissionem  per 
ipsam  G.  prcefato  A.  contra  formam  statuti  Glocestrice  de  com- 
muni  consUio  regni  Anglice,  inde  provisi  pactam  in  foedo  ad 
prafatum  B.  reverti  debeat  per  formam  ejusdem  statuti,  ut  dicet, 
etc.  "Where  a  tenant  in  dower  aliened  in  fee,  or  for  term 
of  another's  life,  the  reversioner,  by  the  statute  of  Glouces- 
ter, might  bring  this  writ  against  the  person  in  possession. 
It  was  always  to  be  brought  in  the  life  of  the  tenant  in 
dower.4 

The  writ  of  entry  in  consimili  casti  was  of  kin  to  the 

Bntry  in  cm-   former,  and  owed  its  origin  to  the  stat.  Westm. 

timiucasft,.  g,  c.  xxix.,5  which  permitted  writs  to  be  made 
in  consimili  casti.  Accordingly,  as  the  former  was  a  remedy 
where  a  tenant  in  dower  aliened,  this  was  a  remedy  for 
the  reversioner,  where  a  tenant  for  term  of  life,  or  by  the 
courtesy,  aliened  in  fee.  This,  like  the  former,  must  be 
brought  during  the  life  of  the  tenant  by  the  courtesy,  or 
for  life.  The  form  was  this :  Praecipe  A.  qubd  juste,  etc., 
reddat  B.  unum  messuagium,  etc., -quod  clamat  esse  jus  et  hcere- 
ditatem suam,  et  in  quod  idem  A.  non  habet  ingressum  nisi  per 
C.  qui  iUud  tenuit  per  legem  Anglice  post  mortem  D.  quondain 
uxoris  suae,  matris  prozdicti  B.  cujus  hozres  ipse  est,  et  quod 
post  dimissionem  per  ipsum  C.  prafato  A.  inde  factum  in  foedo 
ad  prafatum  B.  reverti  debeat  per  formam  statuti  in  consimili 
casQ,  provisi,  etc.6 

Thus  far  of  writs  of  entry ;  the  fashionable  remedies  in 
those  days  in  most  cases  of  ouster  of  freehold.  To  these 
may  be  subjoined,  as  nearly  allied  both  to  the  writ  of  entry 

1  Vide  vol.  ii.,  c.  ix.  8  Vide  vol.  ii.,  o.  ix.  B  Vide  vol.  ii..  c.  X. 

2  O.  N.  B.,  136.  *  O.  N.  B.,  137.  "  O.  N.  B.,  137  b. 
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and  writ  of  right,  a  writ  in  use  for  recovery  of  a  freehold, 
called  qubd  ei  deforceat,  which  was  given  by  stat.  "Westm.  2, 
c.  ii.,1  to  tenants  in  tail,  in  frank-marriage,  dower,  courtesy, 
or  for  term  of  life,  when  they  had  lost  by  default.  This 
writ  came  in  lieu,  and  may  be  considered  in  the  nature 
of  a  writ  of  right.  It  could  be  bought  only  by  the  very 
person  who  lost  the  land.2 

The  grand  remedies  for  persons  claiming  under  entails, 
were  the  writs  of formedonindescendre,remainder,   Writa0ffor. 
and  reverter.     The  forms  of  these  writs  have       medon- 
been  already  shown;3  and  nothing  remains  to  add,  but 
some  few  observations  on  their  distinct  natures,  as  laid 
down  by  the  lawyers  of  this  reign. 

In  all  cases  of  a  gift  of  lands,  tenements,  or  a  rent  in 
frank-marriage,  or  to  a  man  and  woman  and  the  heirs  of 
their  bodies  engendered,  or  to  a  man  and  the  heirs  of  his 
body ;  if,  after  the  death  of  such  man  or  woman,  leaving 
issue,  a  stranger  abated ;  or  if  an  alienation  was  made, 
with  fine  or  without ;  or  if  there  was  a  disseisin,  or  re- 
covery by  default,  after  default ;  then  after  the  death  of 
the  donee,  the  issue  might  have  his  writ  of  formedon  in 
descendre  to  recover  the  land. 

The  issue  could  recover  on  the  possession  of  his  ancestor 
by  no  writ  but  this.  But  of  his  own  possession  he  might, 
if  ousted,  have  an  assize  of  novel  disseisin,  or  writ  of 
entry,  as  the  case  might  be ;  so  that  this  was  now  consid- 
ered as  a  writ*  of  right  for  the  heir  in  tail.  It  was  now 
taken  for  settled  law,  as  has  been  before  observed,5  that  in 
this  writ  it  was  a  good  bar  to  plead  the  feoffment  of  the 
ancestor  with  warranty,  with  an  averment  that  the  issue 
had  assets  by  descent  in  fee-simple.  If  a  tenant  in  tail  in 
possession  entered  into  religion,  his  issue  might  have  this 
writ,  alleging,  qubd  pater  suus  habitum  religionis  assumpsit, 
etc.  But  if  the  father  made  a  feoffment  before  he  took 
the  habit  of  religion,  the  issue  could  not  have  this  writ 
till  his  father  was  dead.  In  this  writ,  the  taking  of  the 
profits  was  to  be  laid  only  in  the  person  of  the  first  donee, 
and  the  demandant  was  to  make  himself  heir  in  tail  to 
the  person  last  seized.  In  this  writ,  and  that  in  reverter, 
the  demandant  need  not  show  a  deed ;  but  in  that  in  re- 
mainder, he  must  show  a  deed.6 

1  Vide  vol.  ii.,  c.  x.      a  Vide  vol.  ii.,  ex.  6  Vide  vol.  ii.,  c.  vii. 

» 0.  N.  B.,  140  b.         *  Vide  vol.  ii.,  c.  x.  6  O.  N.  B.,  143. 
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The  writ  of  formedon  in  remainder  lay  for  the  remainder- 
man, whether  the  remainder  was  in  fee,  in  tail,  or  only 
for  life,  against  any  one  who  entered  after  the  death  of 
the  person  seized  of  the  preceding  estate,  if  he  was  seized 
only  for  life,  or  if  he  was  seized  in  fee-tail,  and  died  with- 
out issue.  If  the  tenant  in  tail  in  remainder  was  once 
seized  and  died,  his  issue  could  have  no  writ  but  a  forme- 
don  in  descendre  ;  but  if  he  had  never  been  seized,  he  could 
have  no  writ  but  a  formedon  in  remainder.  This  writ,  as 
was  before  said,  could  not  be  maintained  without  a  spec- 
ialty to  prove  the  limitation  in  remainder.  If  there  was  a 
tenant  for  life,  with  remainder  over,  and  the  tenant  for 
life  was  impleaded,  and  vouched  the  lessor,  and  recovered 
in  value ;  the  remainder-man,  after  the  death  of  the  tenant 
for  life,  might  demand  such  land  recovered  in  value  in  a 
formedon  in  remainder,  the  same  as  he  might  the  original 
lands ;  because  the  tenant  for  life  recovered  by  virtue  of 
the  same  entail  on  which  the  remainder  was  limited.  But 
it  was  otherwise  of  a  reversion  that  was  granted  over, 
because  the  recovery  was  founded  on  another  deed  than 
that  by  which  the  reversion  was  granted ;  and  therefore 
such  recovery  in  value  would  go  to  the  lessor :  yet  if  the 
tenant  for  life  had  vouched  the  grantee  of  the  reversion, 
and  he  had  vouched  over  the  lessor,  the  recompense  would 
go  to  the  grantee,  and  not  to  the  lessor.  If  a  tenant  in 
tail  with  remainder  over  aliened  with  warranty,  and  died 
without  issue,  so  as  that  the  remainder-man  was  his  heir, 
this  warranty  would  be  a  bar  without  assets ;  because  it 
was  out  of  the  provision  of  the  statute,  and  at  common 
law  every  warranty  was  a  bar.  The  remainder-man,  in 
like  manner,  might  be  barred  by  the  deed  of  an  ancestor 
who  was  no  party  to  the  entail. 

Notwithstanding  the  demandant  eould  not  require  an 
answer  of  the  tenant,  unless  he  had  a  deed,  yet  the  tenant 
could  take  no  issue  on  the  remainder,  but  he  was  to  an- 
swer to  the  gift.  "Where  this  writ  was  brought  after  the 
death  of  tenant  for  life,  for  a  fee-simple,  or  fee-tail,  the 
demandant  was  to  allege  esplees  in  the  person  of  the 
donor,  as  in  case  of  a  fee-simple,  and  in  the  person  of  the 
tenant  for  life,  as  in  a  freehold.  But  if  he  claimed  as 
tenant  for  life,  he  was  to  lay  esplees  only  in  the  person 
who  made  the  deed.1 

1  0.  N.  B.,  147  b. 
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The  writ  of  formedon  in  reverter  lay  for  the  reversioner, 
or  his  heir,  after  the  death  of  a  tenant  in  tail,  and  never 
after  the  death  of  a  tenant  for  life,  or  any  other  term. 
In  this  writ,  the  esplees  were  to  be  laid  both  in  the  person 
of  the  donor  and  donee.1 

The  writ  of  dower  unde  nihil  habet,  the  writ  of  right  of 
dower,  and  admeasurement  of  dower,  seem  to  be  in  their 
form,  process,  and  learning,  the  same  as  has  been  already 
shown.2  The  writ  of  right  of  dower  was  to  be  directed 
to  the  heir,  or,  if  he  was  in  ward,  to  his  guardian ;  but 
if  the  heir  had  no  court,  then  to  the  chief  lord ;  and  it 
was  removable  the  same  as  a  writ  of  right  patent,  as  will 
be  more  fully  shown  hereafter.  The  writ  of  right  of  ad- 
vowson  and  the  assize  of  darrein  presentment  were  much  in 
the  same  condition  as  in  Bracton's  time.3  But  the  old 
writ  of  quare  non  permittit  was  now  called,  quare  impedit; 
and  the  quare  impedit,  as  it  was  used  in  Bracton's  time, 
together  with  the  appellation  of  quare  non  permittit,  as 
a  distinct  writ,  had  long  become  obsolete.*  The  other 
auxiliary  writs  in  these  clerical  remedies,  as  used  in  the 
time  of  Bracton,  were  still  in  force.6  A  writ  had  been 
framed  since  his  time,  called  quare  ineumbravit ;  and  lay 
against  the  bishop  for  filling  the  church,  while  a  suit  was 
depending  for  the  presentation.  This  writ  was  formed 
upon  the  model  of  the  prohibitory  writ  mentioned  by 
Bracton  under  the  name  of  ne  incumbraret.  The  process 
in  this  new  writ  was  summons,  attachment,  and  distress.6 
Another  auxiliary  writ  had  been  contrived,  and  called, 
de  vi  laicd  removendd :  this  was  recurred  to,  when  a  suit 
was  depending  between  two  persons  for  a  church,  and  one 
of  them  came  with  force,  as  was  sometimes  done,  and 
took  possession.  This  writ  directed  the  sheriff  to  remove 
such  force,  and,  if  h&  was  resisted,  to  take  the  posse  comi- 
tates, and  attach  the  offenders,  so  as  to  have  their  bodies 
coram  nobis  to  answer  for  their  offence.  This  writ  was 
never  granted  without  a  certificate  from  the  bishop,  testi- 
fying such  resistance.7 

The  writ  of  juris  utrum,  which  had  been  gradually 
opened  by  several  statutes,  was  still  further  enlarged  by 

1  O.  N.  B.,  149  b.  6  Vide  vol.  ii.,  c.  vL 

2  Vide  vol.  ii.,  c.  vi.  6  O.  N.  B.F  33. 
'Ibid.  'Ibid.,  37. 
♦Ibid. 
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the  construction  of  those  statutes  (a).  The  statute  14th 
of  this  king,  st.  1,  ch.  xvii.,1  which  allowed  this  writ, 
amongst  other  persons,  to  guardians  or  wardens  of  chapels, 
was  held  to  extend  to  wardens  of  hospitals;  such  a  varia- 
tion being  justified  (it  was  said)  by  the  statute  of  West- 
minster,2 as  being  in  consimili  casu.  Those  who  had  a 
convent,  or  foundation  with  a  common  seal,  could  not 
maintain  this  writ,  but  such  persons  were  obliged  to 
resort  to  the  writ  of  entry  sine  assensu  eapitidi,  etc}  The 
process  in  this  writ  was  summons,  and  resummons,  as  in 
a  writ  of  mortauncestor. 

We  now  come  to  consider  the  nature  of  writs  of  right, 

as  explained  in  the  writings  of  this  period. 

writs  of  right,  j^  wr^  Q£  ^gkt  was  said  to  he  either  patent  or 

close.  A  writ  of  right  close  was  directed  to  the  sheriff ;  a 
writ  of  right  patent  was  directed  to  the  lord  of  whom  the 
land  in  question  was  holden ;  commanding  him  to  do 
right  and  justice  between  the  parties.  This  writ  might 
be  removed  out  of  the  lord's  court  into  the  county  by  tolt, 
and  out  of  the  county  to  the  common  bench  by  pone,  if 
the  demandant  so  pleased ;  for  which  reason  the  writ  con- 
tained the  clause  of  et  nisi feceris,  vicecomes,  etc.,faciat,  etc.: 
for  the  writ  being  all  along  in  the  custody  of  the  demand- 
ant, he  might  remove  the  plea  without  stating  the  cause 
in  the  pone;  though,  if  the  pone  was  at  the  suit  of  the 
tenant,  it  must  contain  the  cause  of  removal.  The  plea 
might  also  be  removed  per  solium  out  of  the  lord's  court 

(a)  In  the  reign  of  Edward  II.,  there  was  this  case.  The  abbot  of  Tewkes- 
bury, parson  of  the  church  of  Cranbome,  brought  a  writ  of  jure  de  utrftm 
against  one  A.,  and  prayed  that  it  might  be  inquired  by  the  jury  whether  a 
verge  of  land  was  (held  in)  frankalmoign  of  the  church  of  Cranbome,  or 
the  fee  (i.  e.,  property)  of  it.  And  A.  came  and  said  that  the  abbot  ought  to 
demand  nothing,  for  it  was  lay  fee.  And  the  jury  found  that  the  land  was 
appendant  to  the  chapel  of  Woburn :  that  he  held  the  church  to  his  own 
use ;  and  that  in  the  reign  of  King  John,  one  Abbot  Allen,  predecessor  of 
the  present  abbot,  gave  the  tenement  to  one  William,  his  servant,  for  his 
services,  rendering  to  him  and  his  successors  six  shillings  a  year ;  and  that 
William  enfeoffed  the  ancestor  of  the  present  tenant  to  hold  to  him  and  his 
heirs  of  the  chief  lord,  which  facts  the  jury  submitted  to  the  court  for  their 
judgment :  in  effect,  a  special  verdict.  It  was  argued  for  the  abbot  that  the 
tenement  was  held  in  frankalmoigne,  and  that  the  alienation,  without  the 
assent  of  the  ordinary,  could  not  change  the  tenure,  to  which  it  was  an- 
swered that  the  ordinary  had  assented.  It  does  not  appear  what  the  judg- 
ment was,  but  it  is  apparent  that  the  juris  utrum  would  be  for  lands  held  in 
frankalmoigne,  and  that  alienation  might  take  place  with  the  assent  of  the 
ordinary  ( Year-Book,  7  Edw.  II.,  fol.  234). 

1  Vide  vol.  ii.,  c. xiv.     *  Via., ch. 24 ;  vide  vol.  ii., ex.       3  O.  N.  B., 39  b. 
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to  the  common  pleas,  by  recordari  with  cause,  at  the  suit 
of  the  tenant.1  How  far  this  corresponds  with  the  ac- 
count before  given  of  writs  of  right  in  the  lord's  court  in 
the  time  of  G-lanville  and  Bracton,  may  be  seen  on  com- 
paring them.2  The  wording  of  the  writ  now  in  use  agreed 
exactly  with  that  in  Glanville. 

We  find  a  writ  of  right,  entitled,  Quia  dominus  remisit 
curiam  suam  domino  regi,  which  has  not  been  before  men- 
tioned by  that  name,  though  it  was  the  kind  of  writ  which 
might  have  been  resorted  to  in  Glanville's  time,  when  a 
court  was  proved  de  recto  defecisse.3  This  writ  of  right, 
quia  dominus  remisit  curiam,  lay  where  lands  or  tenements, 
nolden  of  some  inferior  lord,  were  demanded  in  a  writ  of 
right,  and  the  lord  held  no  court :  in  such  case  he,  at  the 
request  of  either  of  the  parties  to  the  writ,  would,  trans- 
mit the  writ  to  the  king's  court,  remitting  his  court,  for  that 
time,  to  the  king's  court,4,  with  a  saving  of  his  seigniory  on 
any  future  occasion ;  upon  which  there  issued  this  writ, 
Quia  dominus,  etc.,  returnable  before  the  justices  of  the 
common  pleas :  this  writ  was  always  close.  This  writ 
agreed  with  the  common  form  of  a  writ  of  right,  only 
there  was  added  after  teste  meipso,  etc.,  a  clause  signifying 
the  reason  of  issuing  the  writ  quia  capitatis  dominus  fcedi 
illius  inde  remisit  nobis  curiam  suam,  etc.  The  process  in 
this  was  summons,  grand  cape  and  petit  cape,  the  same  as 
in  other  writs  of  right.5 

There  was  a  writ  of  right  in  London,  directed  to  the 
mayor  and  sheriff  of  the  city,  which  was  patent,  and  not 
close;  for  though  the  cause  of  the  distinction  was,  that 
the  latter  writs  were  directed  to  the  sheriff,  and  the 
former  not,  yet  this,  being  directed  to  the  mayor  as  well 
as  the  sheriff,  was  patent.  This  writ  also  did  not  contain 
the  clause  nisi  feceritis,  vicecomes  faciat,  etc.,  and  therefore 
it  could  not  be  removed  like  the  others.  It  was,  however, 
removable  in  some  particular  cases.  Thus,  where  a  for- 
eigner happened  to  be  vouched,  the  mayor  and  sheriffs 
were  to  adjourn  to  a  certain  day  before  the  justices  of  the 
bench,  and  send  the  record,  which,  when  the  warranty 

'O.  N.  B.,  2.     2  Vide  vol.  i.,  e.  iv.;  vol.  ii.,  o.  vii.      *  Vide  vol.  ii.,  c.  vi. 

'Where  a  lord  adjourned  a  difficult  matter  into  the  superior  court,  it  was 
termed  by  Glanville,  curiam  suam  ponere  in  curiam  domini  regis.  Vide  vol.  i., 
c.  iv. 

*0.  N.  B.,  18. 
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was  determined,  was  to  be  returned  by  a  judicial  writ, 
commanding  the  mayor  and  sheriffs  to  proceed,  the  jus- 
tices having  no  further  authority.1  This  course  corre- 
sponded with  that  which  was  directed  in  the  like  case  of 
foreign  voucher  in  Bracton's  time.2 

The  writ  of  right  de  rationabili  parte  is  only  hinted  at 
by  Bracton,3  and  not  mentioned  by  Glanville.  This  writ 
lay  between  privies  in  blood,  as  between  brothers  and 
sisters,  between  nephews  and  nieces,  and  never  between 
strangers.  It  lay  even  though  the  ancestor  had  made  a 
lease  for  the  life  of  the  lessee,  and  so  died  not  seized  of 
the  freehold,  leaving  co-heirs  ;  in  which  case,  should  any 
of  the  co-heirs  intrude  after  the  death  of  the  lessee,  the 
others  might  have  this  writ.  This  writ  did  not  lie  be- 
tween relations  past  the  third  degree;  it  lay  between 
brothers  and  sisters,  where  one  claimed  by  charter,  and 
the  others  by  descent ;  for  it  was  principally  contrived  for 
trying  the  privity  of  blood.  It  was  a  writ  of  right 
patent,  directed  to  the  lord  of  whom  the  land  was  holden, 
with  process  of  summons,  and  grand  and  petit  cape;  but 
it  did  not  admit  the  duel,  or  grand  assize.  The  words  of 
this  writ  were :  Plenum  rectum  teneas,  etc.,  de  uno  messuagio, 
etc.,  quod  chmat  esse  rationabilem  partem  suam,  quae  turn 
contingit  de  libero  tenemento,  quod  fuit  iV.  patris  sui,  etc.,  quod 
ei  deforceat,  etc.* 

The  writ  of  right  secundum  consuetudinem  manerii,  was  a 
writ  close.  This  was  confined  to  the  court  of  ancient  de- 
mesne. We  are  told  that  every  writ  sued  upon  the  cus- 
tom of  a  manor  was  called  a  writ  of  right  close,6  which 
seems  an  exception  to  the  above  distinction  between  writs 
patent  and  close.  In  the  form  of  it,  it  agreed  exactly 
with  the  writ  of  right  patent,  having  the  additional 
words  above  mentioned,  Prcecipimus,  etc.,  qubd  sine  dilatione, 
et  secundum  consuetudinem  manerii  nostri,  etc,  plenum  rectum, 
etc.,  but  this  writ  could  not  be  removed  by  the  demandant 
into  the  county,  and  common  pleas,  like  the  other.  Yet, 
if  he  complained  that  right  was  not  done,  he  might  have 
a  writ  out  of  the  chancery  to  the  sheriff,  commanding 
him  to  go  in  person  with  four  knights  of  the  county,  to 
see  that  right  be  done.6  The  writ  of  right  of  praecipe  in 
capite,  which  was  for  the  king's  own  tenants,  was  a  writ 

1  O.  N.  B.,  4.  3  Ibid.  «  Vide  vol.  ii. 

*  Vide  vol.  ii.  *  O.  N.  B.,  10.  «  O.  N.  B.,  11. 
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close,. and  agreed  in  its  practice  with  the  proceedings  so 
fully  related  before.1 

Besides  the  above,  there  were  several  others  which  were 
considered  as  writs  of  right,  merely  because  oth„  real 
they  were  taken  by  reason  of  a  seigniory.  In  writo- 
some  of  these  the  grand  assize  and  duel  lay;  in  some  they 
did  not,  but  the  issue  was  to  be  tried  by  a  common  jury; 
according  as  the  demandant  counted  of  his  own  seisin,  or 
that  of  an  ancestor. 

These  we' shall  now  enumerate,  as  they  occur  among 
several  other  writs  for  the  recovery  of  land  and  other 
heritable  rights,  without  attempting  to  arrange  them  in 
any  particular  order. 

The  writ  de  rationabilibus  divisis,  mentioned  by  G-lan- 
ville,2  for  settling  boundaries  was  still  in  use :  the  process 
in  it  was  summons,  grand  and  petite  cape?  There  was 
another  writ  that  was  applicable  to  the  same  occasion, 
and  existed  in  Bracton's  time,*  called  de  peramhulatione 
faciendd,  in  which  there  was  no  process ;  but  the  sheriff 
was  to  go  to  the  place  where  the  encroachment  had  been 
made ;  and  there,  in  the  presence  of  the  parties  and  chief 
men  dwelling  in  the  neighborhood,  he  was  to  make  per- 
ambulation, and  mark  the  boundaries  of  seigniories,  as 
they  had  been  in  former  times.  This  was  an  amicable 
proceeding,  and  the  writ  was  always  obtained  by  agree- 
ment of  the  parties ;  which  agreement  was  to  be  entered 
into  in  the  chancery,  and  there  enrolled,  before  the  writ 
would  be  granted.5 

There  was  a  writ  contrived  for  persons  living  in  towns 
where  by  custom  lands  were  devisable :  this  was  the  writ 
ex  gravi  quereld,  of  which  there  is  no  mention  before  this 
reign.  If  such  lands  were  devised,  and  the  heir  or  any 
other  entered  thereon,  the  devisee  or  his  heir  might  have 
this  writ  against  the  intruder,  who  was  summoned  before 
the  mayor,  or  other  principal  officer  of  the  town,  to  show 
cause,  at  a  certain  day,  wherefore  execution  should  not  be 
done  pursuant  to  the  will ;  and  if  no  cause  was  shown, 
the  devisee  was  put  into  possession.6  The  writ  of  nuper 
obiit  is  only  glanced  at  by  Bracton,7  without  any  discourse 
put  upon  it.     This  was  nearly  allied  to  the  writ  de  ratio- 

lO.  N.  B.,  12  b.;  vide  vol.  ii.,  c.  vii.    *  Vide  vol.  ii.    r  Vide  vol.  ii.,  c  vii. 
Tide  vol.  i.,  civ.  60.  N.  B.,  83. 
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nabili  parte;  it  lay  between  privies  in  blood,  as  that  did, 
and  the  wording  of  both  is  the  same :  the  difference  be- 
tween them  consisted  in  this ;  that  the  writ  de  rationabili 
parte  was  a  writ  of  right,  and  lay  though  the  ancestor  did 
not  die  seized ;  the  present  was  a  possessory  remedy,  and 
could  not  be  supported  unless  the  ancestor  had  died  seized 
of  the  land  in  question.  A  nuper  obiit  was  to  be  brought 
by  all  those  that  were  deforced,  and  not  by  one  only; 
though  some  might  not  choose  to  sue,  yet  all  were  to  be 
named  ;  and  he  who  sued  might  have  a  summoneas  ad  se- 
quendum  simul.  If  they  did  not  comply  after  this,  the 
person  suing  might  have  judgment  and  execution  for  his 
own  portion  singly.  The  process  in  this  writ  was  sum- 
mons, grand  and  petite  cape.  As  the  writs  of  mortauncestor, 
ael  and  cosinage,  were  always  to  be  brought  against 
strangers,  they  differed  in  that  respect  from  these  two 
family  writs  (if  they  may  be  so  called) ;  for  a  nuper  obiit 
and  de  rationabili  parte  always  lay  between  privies  in  blood. 

The  writs  of  cessavit  per  biennium,  and  of  cessavit  per  Men- 
nium  de  fcedi  firmd,  given  by  statute  in  the  reign  of  Ed- 
ward I.,1  were  still  in  use.  The  former  of  these  was  the 
more  general  and  more  common.  There  now  appeared 
another  writ  of  this  kind,  called  cessavit  de  cantarid  per 
biennium.  This  was,  when  lands  were  given  to  a  church, 
for  some  religious  service ;  as  to  pray  for  the  donor's  soul, 
to  give  alms,  to  perform  divine  service,  or  the  like.  If 
this  was  intermitted  for  two  years,  and  there  was  no  dis- 
tress on  the  ground,  the  donor's  heir  might  have  this  writ 
against  the  terre  tenant.  This,  like  the  two  former  writs, 
made  general  mention  of  the  statute ;  qua  ad  prcefatum  B. 
reverti  debet  per  formam  statuti  de  communi  concilia  regni  pro- 
visi;  and  like  the  writs  of  entry  before  mentioned,  they 
might  be  in  the  per,  per  et  cui,  and  post.2  Similar  to  the 
last  of  these  writs,  but  grounded  upon  another  statute,3 
was  that  contra  forma  coUationis  ;  which  was,  where  an  al- 
ienation was  made  by  an  abbot,  or  other  religious  person, 
of  lands  left  in  pure  alms,  for  divine  purposes  :  this  writ 
lay  against  the  sovereign  of  the  religious  society,  and  not 
against  the  tenant  of  the  land. 

The  remedies  for  the  recovery  of  common  deserve  a 
particular  attention.      The  principal  of  these  was  the 

1  Vide  vol.  ii.,  c.  ix.  a  O.  N.  B.,  140.  »  Vide  vol.  ii.,  c.  ix. 
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Qubd  permittat  (a).  The  form  of  this  writ  was :  Praecipe,  etc. , 
qubd  juste,  etc.,  permittat  B.  habere  communiarn  pasture  in  JV. 
de  qud  0.  pater  prcedkti  B.  cujus  haves  ipse  est,  fait  seisitus  ut 
de  fosdo  tanquam  pertinente  ad  liberum  tenementurn  suum  in 
eddem  villd  die  quo  obiit,  ut  dieit,  etc.  This  was  the  remedy 
where  a  man  was  disseized  of  common  of  pasture,  and 
the  disseizor  aliened  and  died,  or  died  and  his  heir  en- 
tered ;  and  it  lay  either  for  the  disseizee  or  his  heir.  If 
neither  of  those  events  had  happened,  the  remedy  was  by 
assize  of  common. 

It  may  be  remarked  here  that  there  was  in  the  time  of 
Glanville  and  Bracton 1  (b)  a  writ,  qubd  permittat  habere  ra- 
tionabile  estoverium,  either  in  bosco  or  in  turbarid;  but  in  the 
place  of  that  writ  the  resort  after  stat.  Westm.  2,  chap, 
xxv.,  was  to  the  assize  of  novel  disseisin.2  That  act  or- 
dains that  if  any  one  was  disseized  of  his  turbary,  piscary, 
or  the  like,  appertaining  to  a  freehold,  he  should  have  an 
assize  of  novel  disseisin.  The  writ  of  qubd  permittat  had 
been  extended  by  stat.  "Westm.  2,  ch.  xxiv.,3  which  en- 
acted, that  where  a  person  was  disseized  of  common  of 
pasture,  he  should,  during  the  life  of  the  disseizor,  have 
an  assize,  and  his  successor  should  have  a  qubd  permittat, 
either  against  the  disseizor  or  his  heir.  Where  several 
persons  had  common  by  special  deed  or  covenant,  and  the 
lord  built  a  mill,  or  otherwise  injured  the  common,  the 
commoners  could  not  have  an  assize,  but  could  only  pro- 
ceed on  their  covenant,  or  specialty,  as  appears  by  stat. 
Westm.  2,  ch.  xlvi.* 

The  writ  of  qubd  permittat  might  be  in  the  debet  and  solet, 
or  in  the  debet  without  the  solet,  according  to  the  nature 
of  the  demandant's  claim.  Thus,  if  the  disseizor  died  and 
his  heir  entered,  the  writ  should  mention  the  disseisin ;  if, 

(a)  An  approvement  of  common  could  be  pleaded,  showing  sufficient 
common  left. 

(b)  The  writ  of  quid  permittat  was  also  a  remedy  for  any  permanent  nui- 
sance to  real  property.  These  real  actions,  it  will  be  observed,  as  they  were 
called,  as  they  lay  only  by  parties  possessed  of  freehold  estates,  were  the 
originals  of  the  modern  actions  in  the  case ;  as,  for  instance,  for  nuisance. 
Thus,  in  a  quid  permittat  for  nuisance,  the  plaintiff  showed  the  manner  of 
the  nuisance ;  to  wit,  that  the  smoke  entered  into  the  house,  so  that  no  man 
could  live  there  ( Year-Book,  4  Edw.  III.,  fol.  36,  Dalby's  case).  So  a  case 
in  which  the  plaintiff  complained  of  a  nuisance  occasioned  by  a  lime-kiln 
(toraile  par  arder  ehaux ;  Danbey  v.  Berch,  4  Edw.  III.,  fol.  36 ;  Liber.  Ass. 
anno  4,  fol.  6 ;  5  Edw.  III.,  fol.  43). 

1  Vide  vol.  iit,  c.  vi.  '  Vide  vol.  ii.,  c.  x.  *  Ibid.  *  Ibid. 

vol.  in.— 22 


254  EDWARD   III.  [CHAP.  XT. 

after  the  death  of  the  disseizor  and  his  heir,  a  stranger 
entered  the  writ,  the  writ  would  make  mention  of  the 
debet  et  sold,  to  try  the  right.  If  the  demand  was  in  right 
of  the  demandant's  ancestor,  who  was  seized  in  fee  the  day 
he  died,  the  writ  was  not  to  make  mention  of  the  dis- 
seisin of  the  ancestor,  but  was  in  the  nature  of  a  mort- 
auncestor ;  if  the  ancestor  was  disseized,  then  the  writ 
was  to  mention  his  disseisin.  When  the  writ  was  in  the 
debet,  without  the  solet,  the  demandant  was  invariably  to 
count  of  the  seisin  of  his  ancestor,  and  in  this  the  battel 
and  great  assize  would  lie.  This  writ,  like  that  of  tres- 
pass, nad  the  process  of  attachment  and  distress,  and  not 
grand  and  petit  cape. 

If  a  person  having  a  freehold  was  ousted  of  his  common 
of  pasture  by  his  lord,  or  if  the  lord  approved  contrary  to 
the  stat.  Mert.,  ch.  iv.,  and  stat.  "West.  2,  ch.  xlvi.,  so  that 
the  tenant  had  not  sufficient  pasture,  he  might  have  an 
assize  of  novel  disseisin ;  and  if  the  pasture  was  surcharged 
by  a  freeholder,  his  remedy  was  by  writ  of  admeasure- 
ment of  pasture.  But  if  the  tenant  surcharged  the  pasture, 
the  lord's  remedy  was  not  by  admeasurement,  but  by  assize 
of  freehold.  He  had  no  other  remedy,  and  some  doubted 
even  of  this  remedy.  A  writ  of  qubd  permittat,  in  the 
nature  of  a  mortauncestor,  could  never  be  pleaded  in  the 
county ;  that  ad  certum  numerum  averiorum  might  be  pleaded 
either  in  the  bench,  in  the  county,  or  in  the  iter.1 

Where  a  person  had  common  of  pasture  time  out  of 
mind  in  the  several  land  of  another,  the  person  who  had 
the  several  land  might  bring  a  writ  of  quo  jure2  (a  writ 
mentioned  by  Bracton  as  applicable  to  this  purpose),  and 
force  the  commoner  to  show  by  what  title  he  claimed  his 
common.  It  was  in  this  form :  Si  A.  fecerit  (e  securum,  etc., 
tunc  summone,  etc.,  B.  qubd  sit,  etc.,  ostensurus  quo  jure  exigit 
communiam  pastures  in  terrd  ipsius  A.,  etc.,  sicut  idem  B. 
nullam  habet  communiam  in  terrd  ipsius  A.  nee  idem  B.  servitia 
ei  fecit,  quare  communiam  in  terrd  A.  habere  debet  ut  dicit,  ek. 
A  lord  who  meant  to  question  his  tenant's  claim  of  com- 
mon could  not  oust  him  at  once,  because  he  would  then  be 
liable  to  an  assize  of  novel  disseisin ;  his  remedy,  there- 
fore, was  by  this  writ,  which  was  given  in  order  to  try  the 
right.     The  process  was  summons,  attachment,  and  dis- 

1 0.  N.  B.,  68.  »  Vide  vol.  ii.,  c  vii. 
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tress ;  and  if  the  party  had  pleaded  and  then  made  default, 
there  issued  the  grand  distress,  and  not  a  petit  cape}  This 
writ  was  to  be  determined  by  the  battel,  or  great  assizej  or 
other  writs  of  right.2 

The  writ  of  admeasurement  of  pasture  might  be  brought 
by  a  commoner  who  had  common  appendant  to  his  free- 
hold, and  complained  that  another  commoner  had  sur- 
charged the  common ;  the  consequence  of  this  writ  was, 
that  as  all  the  commoners  were  admeasured,  the  process 
was  that  which  had  been  ordained  by  stat.  Westm.  2,  ch. 
vii.,3  summons,  attachment,  and  distress  peremptory,  with 
proclamation  made  in  two  counties ;  and  if  the  party  did 
not  appear  to  the  proclamation,  the  admeasurement  was 
made  by  default.* 

When  admeasurement  had  been  made  under  a  writ  di- 
rected to  the  sheriff,  as  just  mentioned,  and  the  person  who 
surcharged  was  again  guilty  of  surcharge,  then  the  party 
grieved  might  have  a  writ,  called  de  secundd  superoneratione 
pasturce.  This  writ  was  sometimes  original,  and  sometimes 
judicial.  The  practice  on  this  writ  seemed  to  rest  wholly 
on  the  stat.  "Westm.  2,  ch.  viii.8 

After  the  regulations  that  had  been  made  in  the  time  of 
Edward  I.,  about  waste,  the  remedies  in  such,  cases  stood 
thus :  there  was  a  writ  of  waste,  grounded  on  Westm.  2, 
c.  xiv.6  This  writ  was  for  the  reversioner,  against  tenants 
for  life,  in  dower,  by  the  courtesy,  guardians  in  chivalry, 
or  tenants  for  years ; 7  it  had  the  process  of  summons,  at- 
tachment, and  distress,  and  on  default,  the  proceeding  di- 
rected by  that  act.8  Next  to  this  was  the  writ  of  estrepe- 
ment,  given  by  the  statute  of  Gloucester,  ch.  xiii.,9  which 
was  a  sort  of  prohibition  to  stop  waste,  while  a  praecipe 
qubd  reddat,  etc.,  was  depending  for  the  lands.  This  writ, 
in  term-time,  was  judicial,  issuing  out  of  the  roll  of  the 
principal  cause;  if  it  was  not  term-time,  it  issued  out  of 
chancery.  The  process  was  attachment  and  distress ;  and, 
for  default  of  distress,  process  of  outlawry.10 

The  writ  in  use  for  recovery  of  services,  where  the  person 
or  his  ancestor  had  not  been  seized  within  the  limitation 

1  Vide  stat.  Westm.  ii.,  ch.  xlvi.  e  Vide  vol.  ii.,  c.  x. 

'O.  ST.  B..  70  b.  'Ibid. 

8  Vide  vol.  ii.,  c.  x.  80.  N.  B.,  41. 

«0.  N.  B,71b.  9  Vide  vol.  ii., ;  c.  ix. 

•  Vide  vol.  ii.,  c.  x.;  0.  N.  B.,  72  b.  10O.  N.  B.,  43. 
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of  an  assize,  was  that  de  consuetudinibus  et  servitiis,  being  a 
writ  of  right,  in  which  might  be  had  the  duel  and  the  great 
assize.1  Where  a  person  was  distrained  for  more  services 
than  he  was  bound  to  by  his  original  infeoffment,  he  might 
have  the  writ  contra  formam  feoffamenU,  given  by  the  stat. 
of  Marlb.,  ch.  ix.2  The  other  writ  in  cases  of  services  was 
the  writ  of  mesne,  with  the  proceedings  so  fully  stated  in 
the  reign  of  Edward- 1.3  Next  follow  the  quid  juris  clamat, 
the  per  quce  servitia,  and  quern  reddiium  reddit;  each  of  these 
writs  was  to  obtain  an  attornment  of  the  tenant,4  after  a 
grant  of  the  reversion  by  fine.  These  were  judicial,  and 
issued  out  of  the  record  of  the  fine.  The  process  was  sum- 
mons and  distringas.  The  writ  of  right  sur  disclaimer  was 
known  in  Bracton's  time,  but  not  by  that  or  any  particu- 
lar name  to  distinguish  it  from  others.5  This  writ  lay, 
when  the  lord  had  avowed,  and  the  tenant  disclaimed  to 
hold  of  him ;  upon  which,  there  being  ^in  end  of  the  suit 
in  replevin,  the  lord  was  driven  to  this  writ,  and,  if  he 
made  out  his  title,  recovered  the  land.  This  was  where 
the  suit  had  been  in  the  common  pleas ;  for  if  it  was  in 
the  county  or  court-baron,  where  the  proceeding  was  not 
of  record,  the  lord  would  be  in  mercy,  as  in  Bracton's 
time.6  There  were  other  actions  besides  replevin  for  re- 
covery of  services,  where  the  tenant  might  disclaim,  one 
of  which  was  a  cessavit;  in  all  such  actions  the  lord  must 
resort  to  this  special  writ  of  right. 

The  old  writs  of  ward  were  still  the  usual  remedies  in 
such  cases,  namely :  the  writ  de  communi  custodid,  ravish- 
ment of  ward,  and  ejectment  of  ward.  All  these  have  been 
sufficiently  discoursed  of  already.7  But  there  now  ap- 
peared a  new  writ,  called  entrusion  de  garde,  which  lay 
where  the  infant  within  age  entered  into  the  lands,  and 
held  the  lord  out.8  The  writs  for  the  value  of  a  marriage, 
and  for  forfeiture  of  marriage,  made  up  the  remainder  of  the 
remedies  contrived  for  guardians.  The  writ  of  escheat  was 
still  the  remedy  for  lords  claiming  under  that  title.9 

Other  writs  in  use,  but  less  frequently  resorted  to  than 
the  former,  were  these :  First,  the  writ  of  monstraverunt, 
which  was  for  tenants  in  ancient  demesne,  when  they 
were  distrained  for  other  services  and  customs  than  they 

1 0.  N.  B.,  86.  40.  N.  B.,  168,  172.  '  Vide  vol."ii.,  c.  x. 

2  Vide  vol.  ii.,  c.  viii.  6  Vide  vol.  ii.  >  O.  N.  B.,  100. 

8  Vide  vol.  ii.,  c.  x.  6O.N.B.,  162.  »  Vide  vol.  ii.,  c.  vi. 
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performed  in  the  time  of  William  the  Conqueror.1  The 
writ  of  ne  injusti  vexes,  which  was  for  common  tenants 
when  they  were  distrained  by  their  lords  to  do  more 
services  and  customs  than  they  were  wont  to  do.  We  find 
this  writ  in  the  time  of  Glanville : 2  it  was  considered  as 
a  writ  of  right  patent  and  ancestral,  and  might  he  deter- 
mined by  the  battel  or  grand  assize :  the  process  in  this 
and  the  monstraverunt  was  one  prohibition,  one  attachment, 
and  then  a  distress.3  We  find  also  the  writ  of  secta  ad 
molendinum,*  the  writ  de  contribuUone  fdciendd,6  and  that  de 
parlMone  faeiendd,  for  parceners  who  claimed  land ; 6  that 
de  warrantid  chartcej  and  the  writ  of  diem  clausit  extremum, 
which  had  no  process,  but  was  a  writ  of  office.8  When  a 
person  had  been  found  heir  to  the  deceased  by  the  last  of 
these  writs,  he  might,  when  he  came  of  age,  bave  the 
writ  de  cetate  probandd  to  prove  that  fact :  this,  like  the 
former,  being  a  writ  of  office,  had  no  process.9  The  writ 
quo  minus  was  for  a  person  who  had  a  grant  to  take 
estovers  every  year  out  of  another's  wood ;  it  was  con- 
sidered as  in  the  nature  of  a  writ  of  waste,  and  seems  to 
have  come  into  the  place  of  an  old  writ,  called  quod  per- 
mitted habere  rationabile  estoverium,  and  just  alluded  to ; 10 
the  process  was  attachment  and  distress.11  The  writ  of 
ad  quod  damnum,  of  which  so  much  was  said  in  the  time 
of  Edward  I.,u  was  still  in  use,  as  were  likewise  the  writ 
of  quo  warranto  ; I3  the  writ  de  idemptitate  nominis,1*  which 
has  been  mentioned  before  this  reign ; 15  that  de  libertate 
probandd,  and  that  de  nativo  habendo.16 

Among  others  was  the  old  writ  de  moderatd  misericordid, 
for  a  person  who  had  been  amerced  in  a  county  court,  or 
court-baron,  with  great  rigor,  without  due  regard  to  the 
nature  of  the  offence.17  The  writ  of  decks  tanikm  was 
given  by  stat.  34  Edw.,  c.  viii.,18  and  lay  where  a  jury  had 
taken  money  of  one  of  the  parties  for  their  verdict :  they 
were  by  this  writ  to  pay  ten  times  as  much  as  they  had 

1 0.  N.  B.,  16  b.  M  Vide  vol.  ii.,  c.  vi. 

'Vide  vol.  i.,  c.  iv.  "O.  N.  B.,  159  b. 

3  O.  N.  B.,  14  b.  12  Vide  vol.  ii.,  c.  xi. 

'Ibid.,  67.  "0.  N.  B.,  160. 

6  Ibid.,  114.  "Ibid.,  166. 

6  Ibid.,  157  b. ;  vide  vol.  ii.,  c.  vi.  16  Vide  ante. 

'  Ibid.,  161  b. ;  vide  vol.  ii.,  c.  viL  le  O.  N.  B.,  47 ;  vide  ante,  o.  xiv. 

8  Ibid.,  162  b.  "  Ibid.,  53 ;  vide  ante. 

•  Ibid.,  163  b.  ls  Vide  ante. 
22*                                         B 
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received,  and  if  they  had  nothing  to  pay,  they  were  to  be 
imprisoned  for  a  year.  This  writ  lay  also  against  em- 
braceors  and  procurors  of  such  inquests.1  The  writs  in 
ecclesiastical  matters  were  prohibition,  indieavit,  and  consulta- 
tion; and  when  a  person  was  excommunicated,  there  lay 
a  temporal  process  against  him  by  writ  of  excommunicato 
capiendo :  when  he  was  to  be  delivered,  he  might  have  the 
writ  de  excommunicato  deliberando.2  The  two  writs  of  dis- 
ceit  and  conspiracy  were  still  in  use.3 

We  have  hitherto  been  speaking  of  original  writs  for 
the  commencement  of  judicial  proceedings;  the  following 
were  the  writs  relating  to  judgments,  and  execution 
thereof.  The  writ  de  executione  judicii  lay  where  the  sheriff 
or  bailiff  prolonged  the  execution  of  the  judgment  in 
favor  of  the  tenant.  The  writ  de  falso  judicio  was,  where 
false  judgment  was  given  in  the  county,  hundred,  or  court 
baron.  This  writ  was  to  bring  the  record  before  the  jus- 
tices in  bank,  or  in  eyre,  which  corresponds  with  the  very 
account  given  of  this  writ  in  Glanville's  time.4  The  writ 
of  error  was  for  the  similar  purpose  of  correcting  false 
judgments.  Where  false  judgment  was  given  in  the 
common  pleas,  this  writ  was  returnable  in  the  king's 
bench:  if  false  judgment  was  given  in  the  king's  bench, 
such  judgment  was  to  be  reversed  in  parliament,  or  by 
the  king's  great  council  upon  petition.5  The  writ  de  errors 
corregenao  was  a  writ  of  error  directed  to  the  justices  be- 
fore whom  the  judgment  was  passed,  commanding  them 
to  correct  the  error  therein,  and  is  what  has  been  since 
called  error  coram  vobis,  etc.6  The  writ  of  audits  quereld,  like 
the  former,  was  to  take  off  the  effect  of  a  judgment ;  but 
this  was  to  be  upon  the  allegation  of  some  fact  that  had 
taken  place  since,  and  entitled  the  party  to  avoid  the 
judgment.  It  was  commonly  used,  where,  after  a  statute- 
merchant,  a  compromise  or  release  of  the  debt  had  been 
made ;  then  if  execution  was  sued,  this  writ  might  be  had 
returnable  in  the  common  pleas.7  The  writs  of  dedvmus 
potestatem,  for  making  an  attorney  and  for  levying  a  fine, 
have  been  mentioned  before.8  The  writ  of  quale  jus  was 
devised  after  the  stat.  Westm.  2,  c.  xxxii,  to  enforce  the 

1  O.  N.  B.,  131  b.  s  o.  N.  B.,  18-20. 

2  O.  N.  B.,  33,  35,  36,  37,  39.  «  Ibid.,  6ll 
8  Ibid.,  56,  63.  » Ibid.'  74. 

*  Vide  vol.  i.  »  Ibid.,  23, 114 ;  vide  ante. 
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provisions  of  that  act.  It  was  a  judicial  writ,  which  an 
abbot  or  other  religious  person,  after  recovery  of  land  by 
default,  was,  before  execution,  to  sue  to  the  escheator,  to 
inquire  whether  he  really  had  a  title  to  the  land,  or  it  was 
lost  by  collusion.1 

Perhaps  the  reader  will  be  better  satisfied  with  this 
concise  enumeration  of  real  writs,  than  if  they  had  been 
treated  fully  and  at  length ;  but  those  which  remain  de- 
serve a  more  particular  attention,  and  will  therefore  be 
reserved  for  more  deliberate  consideration  in  the  follow- 
ing chapter. 

>0.  N.  B.,  177;  Vide  ante, 


CHAPTER  XVI. 

EDWABB  III. 

Action  of  Debt — Of  Detinue — Of  Accompt  — Of  Trespass — Of 
Actions  on  the  Case — Proceedings  by  Bill,  etc. — Of  Pleading — 
The  Secta  and  Law-Wages — Trial  by  Proofs,  and  other  Trials 
— Trial  per  Pais— Of  the  Venue— Of  Process— The  Crime  of 
Treason — Homicide — Larceny  —  Burglary — Appeals  —  Indict- 
ments—  Of  Penance — Trial  by  Battle  and  Jury  —  Sanctuary 
and  Clergy — Of  Forfeiture  —  The  King  and  Government  — 
The  Nova  Statuta  —  Reports — Old  Tenures  —  Natura  Bre- 
vium  —  Nov.E  Naerationes  —  Miscellaneous  Facts. 

HAVING-  dismissed  the  numerous  real  actions  that 
were  now  in  use,  we  come  to  personal  actions :  these 
constitute  a  subject  of  inquiry  that  has  survived  the 
changes  to  which  the  former  have  long  yielded;  and  a 
considerable  portion  of  what  we  shall  say  upon  them 
makes  a  part  of  the  law  of  the  present  time  (a).    The 

(a)  Attention  has  already  been  directed  (in  the  note  at  the  commencement 
•  of  c.  xiv.)  to  the  close  connection  between  trial  by  jury,  wager  of  law,  and 
arbitration,  whether  voluntary  or  compulsory,  as  in  the  action  of  account; 
and  it  has  been  seen  that  trial  by  jury  was  merely  trial  by  the  knowledge 
of  the  jurors,  such  as  it  was,  of  the  matter  in  dispute ;  and  that  the  unsatis- 
factory nature  of  such  a  mode  of  trial  had  led  the  law  to  allow  of  the  awk- 
ward procedure  by  compurgators,  and  to  provide  a  special  procedure  in 
matters  of  account,  and  had  also  allowed  the  parties  to  resort  to  the  con- 
venient procedure  by  arbitration.  These  other  modes  of  proceeding  were 
chiefly  resorted  to  in  personal  actions,  and  it  was  probably  in  these  that  the 
imperfection  of  the  system  of  trial  by  jury,  as  a  trial  of  their  own  knowledge, 
first  and  most  frequently  was  made  manifest.  So  long  as  the  matter  which 
arose  related  only  to  the  possession  of  land,  which  was  open  and  notorious, 
the  defects  of  the  system  were  less  apparent,  and  so  even  as  to  personal  prop- 
erty and  personal  contracts,  so  long  as  men's  transactions  were  few,  and  simple, 
and  public.  But  as  wealth  increased,  and  as  trade  advanced,  and  men's  trans- 
actions became  more  numerous  and  complicated,  the  necessity  for  a  more 
efficient  and  intelligent  mode  of  trial  must  have  been  more  and  more  mani- 
fest, and  hence,  in  this  reign,  the  great  recourse  to  arbitration  and  the  action 
of  account.  Of  these  different  modes  of  trial  or  adjudication,  it  is  to  be  ob- 
served, that,  although  arbitration,  being  voluntary  and  by  consent,  was  at 
the  election  of  the  parties,  provided  they  could  both  agree  to  it,  it  was  not 
left  to  them,  or  either  of  them,  to  elect  between  the  other  forms  of  compul- 
sory procedure.  Thus,  it  was  not  in  the  power  of  the  defendant,  at  his 
pleasure,  to  wage  his  law  in  every  species  of  action,  but  only  in  such  as  were 
deemed  not  fit  for  trial  by  pwi»  —  i.e.,  by  the  "country,"  or  the  jury,  which 
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personal  actions  now  in  practice  were  the  action  of  debt, 
of  detinue,  annuity,  accompt,  replevin,  trespass,  and  tres- 
pass upon  the  case.      Of  these  we  shall  speak  in  their 
order,  beginning  with  the  action  of  debt. 
The  action  of  debt  was  the  common  remedy  in  most 

virtually  meant  the  neighbors,  giving  their  verdict  of  their  own  knowledge. 
This  mode  of  trial,  it  was  obvious,  was  only  applicable  to  matters  which 
were,  from  their  nature,  likely  to  be  within  their  knowledge,  and  for  such 
as  were  not  so,  and  were,  from  their  nature,  likely  to  be  secret  between  the 
parties,  as  most  private  contracts,  wager  of  law  was  allowed  (40  Edw.  III., 
fol.  40).  On  the  other  hand,  the  plaintiff  was  not  allowed  to  resort  to  the 
procedure  by  account,  except  in  cases  in  which  the  procedure  was  properly 
applicable,  the  matter  really  being  one  of  account.  The  law  left  him  in 
other  cases  to  an  ordinary  action  of  debt,  in  which,  in  most  cases,  the  de- 
fendant could  wage  his  law.  The  defendant,  again,  in  action  of  account, 
could  not  avoid  the  obligation  to  account  by  wager  of  law,  although,  in  an 
action  of  debt  for  arrears  of  account,  he  could  wage  his  law  (44  Edw.  III., 
fol.  2).  It  was  there  objected  by  the  plaintiff,  that  the  matter  was  one  which 
lay  within  the  knowledge  of  the  " country"  (i.  e.,  the  neighbors),  but  it  was 
said  by  the  court  that  possibly  he  might  have  paid  the  money  since  the  ac- 
counting (Ibid.).  In  debt,  upon  a  contract,  also,  the  defendant  could  plead 
payment  as  to  all  or  part,  and  wage  his  law  as  to  that  part  (46  Edw.  III.,  fol. 
6),  as  well  as  in  a  denial  of  the  debt  (42  Edw.  III.,  fol.  10).  It  has  been  seen 
how  summary  and  effective  the  procedure  in  the  action  of  account  was  (41 
Edw.  III.,  fol.  31 ;  21  Edw.  Ill,  fol.  9),  and  it  was  therefore  a  matter  of  con- 
siderable importance  whether  or  not  this  procedure  was  allowable,  and  there 
are  therefore  numerous  cases  on  the  subject  in  Year-Books  of  this  and  subse- 
quent reigns.  And  here  arises  an  important  matter  of  procedure.  Supposing 
the  form  of  action  objected  to,  it  is  obvious  that  it  would  be  desirable  that  it 
should  be  objected  to  at  the  earliest  possible  stage,  and  as  the  writ  in  those 
days  was  special,  and  disclosed  what  the  form  of  action  was,  it  is  obvious 
that  the  exception  to  it  could  conveniently  be  taken  upon  the  writ,  and,  so 
soon  as  the  party  sued,  came  into  court,  and  so  in  effect  it  was.  For  it  is  to 
be  borne  in  mind,  that,  as  the  records  and  the  Year-Books  show,  the  plead- 
ing in  those  days  was  oral,  and  began  so  soon  as  the  parties  came  into  court 
— that  is,  upon  the  appearance  of  the  party  sued  (38  Edw.  Ill,  fol.  28)  — 
when  the  plaintiff  "  declared,"  or  "  counted,"  that  is,  simply  recited  the  effect 
of  his  writ,  perhaps  a  little  more  fully  —  the  office  of  the  writ  or  "brief" 
being  to  state  it  shortly — and  thereupon  the  defendant  could  plead  in  abate- 
ment of  the  writ  (46  Edw.  III.,  fol.  26),  i.  e.,  allege  some  matter  of  fact  against 
it,  or  could  demur  to  it,  or  take  some  legal  objection  to  it :  as,  that  the  form 
of  action  was  not  applicable  for  instance,  that  it  was  in  account  when  it 
ought  to  be  in  debt,  or  in  debt  when  it  ought  to  be  in  covenant,  and  so  forth ; 
and  as  the  procedure  in  different  kinds  of  action  varied,  as  we  have  seen, 
according  to  the  nature  of  the  action,  and  a  mode  of  trial  would  be  proper 
in  one  which  would  not  be  allowed  in  another,  it  is  manifest  that  the  sooner 
this  was  determined  the  better  for  both  parties.  And  it  is  evident  that  in 
an  age  when  pleading  was  oral  at  the  bar,  and  began  so  soon  as  the  de- 
fendant appeared,  this  matter  could  be  and  was  settled  very  soon  at  the  out- 
set of  the  case,  and  so  the  Year-Books  show.  In  the  course  of  this  and  the 
ensuing  reign,  however,  it  was  found  that  it  would  be  convenient  summarily 
to  examine  the  plaintiff  or  his  attorney,  in  actibns  of  account,  on  oath,  as  to 
whether  the  matter  was  or  was  not  matter  of  account,  and  accordingly  such 
examination  was  allowed  by  statute  in  the  reign  of  Henry  IV.    Vide  post. 
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contracts  for  the  recovery  of  money ;  and  since  its  pro- 
cess had  been  strengthened  by  a  statute  of 
Action  of  debt..  th-g  ^\ng^  ft  became  more  efficacious  and  use- 
ful. The  process  now  was  summons,  attachment,  and  dis- 
tress; and  on  default  of  distress,  three  capiases,  and  an 
exigent  proclaimed  in  five  counties,  and  then  to  outlawry. 

The  writ  of  debt  was  the  same  in  form  as  in  the  reign 
of  Edward  I.1  •  We  have  now  au  opportunity  of  seeing 
the  forms  of  some  declarations  in  this  action,  which  are 
furnished  by  a  book  of  precedents  collected  in  this  reign: 
some  specimens  of  these  may  not  be  unacceptable  to  the 
curious.  The  formal  beginning  of  such  a  declaration 
was  the  same  as  the  beginning  of  a  petition  to  parliament, 
Ceo  vouz  monstre  I.  R.,  etc.  Being  of  a  date  previous  to 
stat.  36  Edw.  HI.,  these  declarations  are  in  French :  a  lit- 
eral translation  may  serve  as  well  for  specimens  as  the 
original.  Ceo  vouz  monstre,  etc.  This  showeth  unto  you,  A., 
who  is  here,  that  B.,  who  is  there,  unjustly2  detains  from  him, 
and,  will  not  render  him  £10  of  money  which  he  owes  him;  and 
therefore  unjustly,  because,  at  such  a  day,  year,  and  place,  the 
said  B.  granted  himself  to  be  bound  to  the  aforesaid  A.  in  £10, 
to  be  paid  at  such  a  day,  year,  and  place;  at  which  day  the  said 
A.  went  to  the  aforesaid  B.,  and  requested  him  to  pay  him  the 
aforesaid  £10,  and  he  would  not  pay  it,  nor  yet  will,  k  tort  et 
a  ses  damages  of  100  shillings;  and  if  he  denies  it,  he  can 
bring  good  suit,  etc. 

The  declaration,  or  counting  upon  the  writ  of  debt, 
was  various,  according  to  the  special  nature  of  the  de- 
mand :  the  following  are  the  substance  of  different  decla- 
rations. Upon  a  lending,  it  might  be  thus :  Therefore  un- 
justly, because  on  such  a  day,  year,  and  place,  the  said  A.  lent 
to  the  said  B.  £10,  to  be  paid  on  such  a  day,  at  which  day  he 
did  not  pay  it,  etc.  Upon  a  selling,  thus :  Was  obligated  to  the 
said  A.  in  £10,/or  a  horse,  or  for  corn,  namely,  etc.,  or  for  a 
bag  of  corn,  etc.,  or  for  ten  quarters  of  corn,  which  he  sold  to 
him,  to  be  paid  on  such  a  day,  at  which  day,  etc.,  and  then  go 
on  as  before.  Again :  And  therefore  wrongfully,  for  that 
whereas  the  said  A.  was  bound  to  one  Robert  Fox  in  £10,  which 
the  said  A.  bailed  to  the  aforesaid  B.  to  pay  to  the  aforesaid 
Robert,  the  said  £10  to  the  aforesaid  Robert  he  paid  not;  by 
reason  of  which  the  said  Robert  the  aforesaid  £10  against  the 

1  Vide  vol.  ii.,  c.  xi.  iA  tart. 
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said  A.  on  such  a  day,  and  year,  and  place,  before  such  justices, 
did  recover;  by  reason  of  which  the  said  A.  hath  often  come  to 
the  aforesaid  B.  and  requested  him  to  kebail  the  aforesaid  £10, 
but  he  has  never  been  willing  so  to  do,  nor  yet  will,  a  tort,  bt  a 
damages,  etc.  Upon  a  bailment  of  money,  thus:  And  there- 
fore wrongfully,  for  that  whereas  the  said  A.  by  a  writing  oblig- 
atory was  bound  to  one  Robert  in  £10,  which  the  said  A.  bailed 
to  the  aforesaid  B.  to  pay  the  aforesaid  Robert,  so  that  he  might 
be  acquit  of  the  aforesaid  £10,  the  said  B.  the  said  £10  to  the 
aforesaid  Robert  did  not  pay;  by  reason  of  which  the  said 
Robert  the  aforesaid  £10  such  a  day,  year,  and  place,  before 
such  justices,  against  the  said  A.  demanded,;  pending  which 
plea,  the  said  A.  came  to  the  said  B.  and  requested-  him  to 
acquit  him  of  the  said  £10,  and  he  would  not  acquit  him;  by 
reason  of  which  the  said  Robert  the  aforesaid  £10  against  the 
said  A.  for  default  of  acquittance  of  the  said  B.  did  recover;  by 
reason  of  which  the  said  A.  requested  that  he  would  rebail  to  him 
the  aforesaid  £10,  etc.,  as  above.  Again,  on  a  bailment  of 
money :  And  therefore  wrongfully,  for  that  whereas  the  said  A. 
such  a  day  bailed  to  the  said  Abbot,  and  one  Robert  a  monk 
there,  £10  to  keep  till  he  demanded  it  of  them;  by  reason  of 
which  the  said  A.  at  such  a  day,  year,  and  place,  demanded  the 
aforesaid  £10,  and  they  would  not  pay  it,  etc.  For  rent  on  a 
lease:  And  therefore  wrongfully,  for  that  whereas  the  said  A. 
on  such  a  day,  etc.,  leased  to  the  aforesaid  B.  one  carve  of 
land  in  C.  for  the  term  of  ten  years,  the  term  commencing  such 
a  day,  etc.,  to  pay  £10  per  annum  during  such  term;  and  the 
payment  of  the  two  first  years  amounting  to  £20  is  arrear; 
by  reason  of  which  the  said  A.  has  frequently  come  to  the  afore- 
said B.  and  requested  him  to  pay  the  aforesaid  £20,  which  he 
has  never  been  willing  to  do,  nor  yet  will,  etc.  Against  a 
pledge,  or  collateral  security,  thus :  And  therefore  wrong- 
fully, for  that  whereas  the  said  A.  sold  to  one  Robert  Fox  ten 
quarters  of  corn  for  £10,  to  be  paid  on  such  a  day,  etc.,  for 
which  the  said  B.  became  his  pledge;  at  which  day  the  said 
Robert  did  not  pay  anything;  for  which  reason  the  said  A.  often 
came  to  the  said  B.,  and  requested  him  that  he  would  pay  him 
the  said  £10,  yet  he  would  not  so  do,  etc.  Upon  a  conditional 
promise  to  pay :  And  therefore  wrongfully,  for  that  whereas 
the  aforesaid  B.  granted  to  make  a  feoffment  to  the  said  A.  of 
one  carve  of  land,  etc.,  in  G.  on' such  a  day,  etc.,  and  if  he  did 
not,  that  he  was  bound  to  the  aforesaid  A.  in  £10,  at  which  day 
he  did  not  infeoff  him;  for  which  reason  he  requested  him  to  pay 
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him  the  aforesaid  £10,  yet  he  has  not  been  willing,  etc.  Upon 
the  stat.  Westm.  2,  c.  xi.,  against  a  keeper  of  a  prison : 1 
And  therefore  wrongfully,  for  mat  whereas  one  Robert  Fox  on 
such  a  day,  etc.,  tendered  accompt  to  the  said  A.  before  X.  Y.  Z., 
auditors  assigned  by  the  said  A.  to  hear  the  accompt  of  the  said 
Robert,  of  the  time  that  he  was  bailiff  of  the  manor  of  R.,  etc., 
or  thus :  receiver  of  his  money  arising  from  ten  tunnels  of  wine 
of  the  said  A.,  sold,  by  the  said  Robert,  for  the  profit  of  the  said 
A.  at  Oxford,  and  remained  £10  in  arrear  before  the  aforesaid 
auditors;  by  reason  of  which,  by  the  testimony  of  the  auditors, 
the  aforesaid  Robert  was  committed  to  the  prison  of  B.,  accord- 
ing to  the  form  of  the  statute  of  our  lord  the  king  in  this  matter 
provided;  and  there  such  a  day,  year,  and  place,  etc.,  and  by 
the  aforesaid  B.,  then  keeper  of  the  prison  aforesaid,  was  re- 
ceived, and  in  the  said  prison  detained  from  the  aforesaid  day 
to  such  a  day,  when  the  aforesaid  B.,  without  the  assent  of  the 
said  A.,  and  without  gree  being  made  to  the  said  A.,  let  the  said 
Robert  go  out  of  the  aforesaid  prison;  by  reason  of  which, 
according  to  the  form  of  the  aforesaid  statute,  an  action  hath 
accrued  to  the  said  A.  to  demand  the  aforesaid  £10  of  the  afore- 
said B.,  and  the  said  A.  hath  often  come  to  the  said  B.  and 
requested  him  to  pay  the  aforesaid  £10,  and  he  was  not  willing 
so  to  do,  etc.2  These  may  be  sufficient  specimens  of  the  form 
in  which  narrations  upon  the  writ  (as  they  were  then 
called)  were  conceived. 

It  next  follows,  that  we  should  take  notice  of  such  de- 
cisions as  tended  to  reduce  this  action  nearer  towards  the 
form  in  which  it  appeared  in  later  times.  "We  have  seen, 
in  the  last  reign,  that  a  deed  made  in  a  place  not  within 
the  process  of  the  court  could  not  be  the  subject  of  an  ac- 
tion, as  deeds  made  in  Chester,  Durham,  Ireland,  and 
other  places  beyond  sea.3  As  to  Chester  and  Durham, 
the  difficulty  was  probably  now  removed  by  stat.  9  Edw. 
III.,  st.  1,  c.  iv.,  and  in  other  cases  they  seem  to  have  hit 
upon  an  expedient  to  avoid  this  objection.  But  places  out 
of  the  realm  caused  the  same  difficulties  as  heretofore,  and 
drove  lawyers  to  the  necessity  of  resorting  to  expedients 
to  remove  them.  Thus,  where  an  obligation  was  made  at 
Harfleet  in  Normandy,  the  plaintiff  counted  upon  it  as 
made  at  Harfleet  in  Kent ;  and  though  it  was  objected 
that  there  was  no  such  place*  in  Kent,  the  objection  seems 

1  Vide  vol. ii., ex.     »  Novas  Narr., fol. 37  b.  to  39 b.     *  Vide  ante, c. xii. 
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not  to  have  been  attended  to.  This  bond  concerned  a  re- 
tainer of  men  to  serve  in  France  in  the  wars.  It  was 
argued,  that  this  being  for  duties  to  be  performed  out  of 
the  kingdom  in  foreign  parts,  it  ought  to  be  tried  before 
the  constable  and  marshal  (a  new  jurisdiction,  of  which 
nothing  was  heard  till  this  reign);  but  it  was  held  that 
the  action  would  well  lie  in  a  court  of  common  law.  It 
was  at  the  same  time  held,  that  where  a  demand  was 
grounded  on  an  obligation,  the  plaintiff  could  not  go  for 
less  than  the  whole  sum,  unless  satisfaction  was  confessed 
for  the  remainder.1 

It  was  held,  that  an  action  of  debt  would  lie  for  dam- 
ages recovered  in  a  real  action ;  so  that,  should  the  an- 
cestor die  before  execution,  the  heir  might  have  execution 
of  the  land,  and  the  executor  of  the  damages.2  Where 
money  was  given  to  a  man  to  make  a  profit  of  it  for  the 
plaintiff  (as  in  one  of  the  declarations  above  stated),  he 
might,  at  his  option,  have  either  an  action  of  debt,  or 
accompt.3  Where  a  person  came  to  a  creditor  and  en- 
gaged to  him,  that,  should  his  debtor  not  pay  him,  he 
would  become  his  principal  debtor,  and  pay  him  at  such 
a  time,  it  was  held  that  an  action  of  debt  Would  not  lie 
without  a  specialty,  for  this  was  no  discharge  of  the  first 
debtor ;  though  it  would  have  been  otherwise  if  the  prom- 
ise had  been  by  deed.4  If  a  man  committed  a  felony, 
it  was  held  he  did  not  forfeit  his  debts  without  specialty, 
though  he  did  those  upon  specialty:  for  if  the  king 
brought  an  action  for  the  former,  the  defendant  would  be 
deprived  of  his  law-wager  by  the  prerogative,  which  the 
law  would  not  suffer.6  Such  differences  were  made  be- 
tween specialties  and  common  debts.  Where  two  were 
bound  severally  in  an  obligation,  two  several  praecipes 
were  brought,  and  they  were  held  good.  Where  a  bond 
was  accompanied  with  a  condition,  the  defendant  might 
aver  the  payment  at  the  day  without  a  specialty ;  for  though 
he  could,  upon  a  single  bond,  compel  the  obligee  to  give 
an  acquittance,  he  could  not  in  case  of  a  bond  upon  con- 
dition. But  a  plea  of  payment  after  the  day,  though  the 
'  acceptance  of  the  obligee  was  alleged,  would  not  prevent 
the  plaintiff  from  recovering.6 

1  48  Edw.  III.,  2.  *  44  Edw.  Ill,  21. 

2  43  Edw.  Ill,  2.  6  49  Edw.  Ill,  5 ;  vide  vol.  ii,  c.  xi. 

3  42  Edw.  Ill,  9.  6  46  Edw.  Ill,  29. 

vol.  in.— 23 
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In  debt  for  rent,  if  the  lessor's  estate  was  determined 
by  tbe  entry  of  any  one  upon  him,  as  of  the  disseizee 
upon  the  disseizor,  the  person  who  infeoffed  upon  condi- 
tion or  the  like,  all  this  would  be  a  good  plea  in  bar  of 
the  action.  If  a  man  holding  for  years  leased  his  whole 
term,  he  could  not  distrain,  because  he  had  no  reversion  ; 
but  he  might  have  an  action  of  debt  for  the  rent.1  If  a 
lessor  entered,  it  would  be  a  good  plea  to  discharge  the 
rent  accruing  since.2  If  a  man  leased  for  his  own  life, 
debt  lay  for  his  executors  without  a  specialty;  in  like 
manner  if  the  lease  was  for  the  life  of  the  lessee,  it  lay 
against  the  executors  of  the  lessee  without  specialty.3  A 
lease  was  made  to  two  by  indenture,  which  one  sealed  but 
the  other  did  not ;  yet  the  other  was  held  bound  to  pay 
the  rent  by  the  occupation,  though  he  was  not  bound  to  the 
conditions  of  the  lease.4  It  was  held  an  action  of  debt 
would  lie  for  rent,  notwithstanding  a  right  of  re-entry 
was  reserved  ;5  but  if  the  plaintiff  entered  this  might  be 
pleaded  in  bar  of  the  action.6  Where  rent  was  reserved 
in  kind,  the  writ  was  brought  in  the  detinet  only,  and  not 
in  the  debet;  and  though  it  was  urged  that  this,  being  a 
rent,  should  be  demanded  as  a  debt,  it  was  answered  that 
the  chancery  would  never  make  a  writ  in  the  debet,  except 
it  was  for  money ;  the  writ  was  accordingly  adjudged  to 
be' good.7 

Where  an  action  was  brought  against  a  baron  and  feme 
for  damages  recovered  against  her  dum  sola,  the  writ  was 
debent  et  detinent :  when  it  was  strongly  contended  that  it 
should  be  only  in  the  detinent,  it  was  decided  to  be  good. 
Again,  where  an  action  was  brought  by  an  abbot  or  prior 
on  an  obligation  to  his  predecessor,  it  was  laid  in  the 
debet  et  ditinet,  though  it  would  be  different  in  the  case  of 
executors:8  yet  where  one  executor  sold  goods  of  the  tes- 
tator, he  might  have  his  writ  alone,  and  as  for  a  debt  of 
his  own.9  If  a  feme  died,  the  baron  was  discharged  from 
all  her  debts,  and  deprived  also  of  all  her  credits  dum  sola.10 
Where  money  was  paid  for  instructing  a  child  in  a  certain 
trade  within  so  many  years,  and  the  child  died  before  the 
time  expired,  it  was  held  debt  would  not  lie  to  recover 

1  45  Edv  .  III.,  8.  •  38  Edw.  Ill,  22.  8  47  Edw.  Ill,  23. 

*  45  Edw.  Ill,  4.  «  45  Edw.  Ill,  4.  •  38  Edw.  Ill,  9. 
»  44  Edw.  Ill,  42.  '  50  Edw.  III.;  16.  w  49  Edw.  Ill,  25. 

*  38  Edw.  Ill,  8. 
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the  money ;  and  if  the  money  had  not  been  paid,  the  in- 
structor would  not  have  been  entitled  to  an  action.1  It 
was  held,  that  where  a  man  promised  to  give  so  much 
money  to  I.  S.  if  he  would  take  his  daughter  to  wife, 
debt  would  lie ;  but  if  the  money  had  been  promised  in 
marriage,  it  would  not  lie  on  account  of  the  word  marriage, 
it  being  then  become  an  object  of  spiritual  cognizance.2 
If  an  heir  pleaded  falsely  he  was  to  be  charged  in  his  own 
land,  which  he  took  by  purchase,  as  well  as  in  that  he 
took  by  descent.3 

A  defendant  pleaded  to  an  obligation  that  he  had  per- 
formed the  conditions  upon  which  it  had  been  made,  that 
accordingly  the  plaintiff  restored  it  to  him,  and  after- 
wards took  it  with  force  and  arms ;  this  was  held  a  good 
plea.4  Again,  in  another  action  depending  in  the  ex- 
chequer, the  same  was  allowed  as  a  good  plea  in  debt, 
though  it  was  not  in  trespass,  where  nothing  but  damages 
recovered  could  be  a  bar.5 

It  may  be  proper  here  to  mention  the  writ  de  plegiis 
aequietandis,  which  was  a  common  remedy  for  a  surety 
against  the  principal  debtor  after  having  paid  the  debt 
for  which  he  was  bound.  This  writ  was  in  use  in  Glan- 
ville's  time;6  and,  though  word  for  word  the  same,  it 
then  lay  for  the  creditor  against  the  surety.  The  present 
notion  of  suretyship  was,  as  has  just  been  observed,  that 
such  a  collateral  engagement  to  pay,  on  default  of  the 
real  debtor,  was  not  good  without  writing ;  and  therefore 
the  writ  de  plegiis  aequietandis  could  not  be  maintained 
against  the  original  debtor  without  writing.7  The  writ 
of  si  reeognoscat  was  still  in  use.8 

The  action  of  detinue  still  preserved  very  strongly  its 
original  affinity  with  the  former:  the  wording  of  this 
writ  was  the  same  as  in  the  reign  of  Edward  I.9  Kespect- 
ing  these  two  writs,  when  they  were  to  be  in  the  debet  and 
when  in  the  detinet,  we  find  the  following  rule :  In  a  writ 
for  chattels  it  was  never  to  be  alleged  quce  ei  debet;  nor  in 
a  writ  of  debt,  if  brought  by  an  executor,  or  by  any  other 
against  an  executor,  whether  it  was  a  debt  or  a  chattel, 

1  21  Edw.  III.,  12.  »  Vide  vo\.  i. 

2  22  Ass.,  70.  '  43  Edw.  III.,  11 ;  44  Edw.  III.,  21. 

3  21  Edw.  III.,  9.  8  Vide.  ante. 

4  43  Edw.  III.,  23.  "  Vide  vol.  ii.,  c.  xi. 

5  43  Edw.  III.,  27. 
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and  in  whatsoever  court  the  writ  was  brought ;  for  it  waa 
always  required  to  be  injuste  detinet.  In  other 
of  detinue.  regpects  there  was  a  difference  between  the 
practice  in  the  common  pleas  and  before  the  justices 
itinerant ;  for  in  the  former  it  might  be  debet  et  detinet,  if 
they  were  not  chattels,  nor  against  or  for  executors  or 
administrators,  for  then  it  should  be  detinet  only :  in  the 
latter,  if  for  debt  it  was  to  be  debet  only,  and  for  chattels 
detinet.1 

The  following  are  some  specimens  of  declarations  upon 

a  writ  in  the  detinet.    First,  upon  a  bailment: 

Detinet.      ^o  mug  monsfre^  efc.     This  showeih  you  A.  that  B. 

wrongfully  detains  from  him  chattels  to  the  value  of  £20,  and 
therefore  wrongfully,  for  that  whereas  the  said  A.  on  a  certain 
day,  year,  and  place,  bailed  to  the  aforesaid  B.  linen  and  wool- 
len cloth,  to  keep  till  he  demanded  it,  the  said  A.  on  such  a  day, 
year,  and  place,  requested  the  said  B.  to  return  the  aforesaid 
chattels,  yet  he  was  not  willing  to  return  them,  nor  yet  will,  etc. 
For  restoring,  after  a  divorce,  certain  goods  given  in  frank- 
marriage  :  Ceo  vous  monstre,  etc.  This  showethyou  Mien,  who 
was  the  daughter  of  A.  who  is  here,  that  iV.  Fox,  who  is  there, 
wrongfully  detains  and  will  not  return  to  her  chattels  to  the  value 
of  £10,  and  therefore  wrongfully,  for  that  whereas  the  said  A. 
on  such  a  day,  year,  and  place,  gave  the  aforesaid  N.  chattels  to 
the  value  of  £10,  namely?  corn  and  grain,  in  frank-marriage 
with  the  said  Mien,  the  said  iV.  after  espousals  solemnly  had 
between  them,  came  and  procured  one  Alice  to  demand  Mm  as 
her  husband,  by  precontract  made  between  them;  so  that  at  the 
suit  of  the  said  Alice,  and  by  the  procurement  of  the  said  iV.  a 
divorce  was  had  between  the  aforesaid  N.  and  Mien  on  such  a 
day,  year,  and  place,  before  the  ordinary,  etc.,  by  reason  of  which 
divorce  an  action  hath  accrued  to  her  to  demand  the  aforesaid 
chattels  given  with  her  in  frank-marriage  in  the  form  aforesaid; 
by  reason  of  which  the  said  Mien  hath  often  come  to  the  said  N. 
and  requested  him  to  return  the  aforesaid  chattels,  yet  he  has 
never  been  willing  to  return  them,  etc.3 

Very  little  need  be  said  on  this  action,  as  distinguished 
from  that  of  debt ;  they  may  perhaps  be  considered  as 
identically  the  same  in  all  their  properties,  process,  cir- 
cumstances, and  form,  with  the  difference  that  one  was 
for  the  recovery  of  a  chattel,  the  other  of  money.     Any 

1  O.  N.  B.,  63.  2  ScUieia.  »  O.  N.  B.,  40  b.,  41  a. 
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one  who  had  a  right  to  a  chattel,  though  he  had  never 
been  in  possession  thereof,  might  have  this  writ  to  recover 
it ;  as  where  a  deed  was  bailed  to  A.  to  deliver  to  B.,  B. 
was  entitled  to  detinue.1  So  an  heir  might  have  detinue 
for  an  heir-loom,  though  he  never  had  had  possession 
thereof.2  There  was  another  writ  of  detinue,  which  had 
been  held  maintainable  without  any  possession,  but  which, 
after  some  discussion  in  the  former  reign 3  upon  another 
point,  was  at  last  held  not  to  be  warranted  by  law  (a). 
This  was  an  action  by  a  widow  against  the  executor, 
for  her  reasonable  part  of  her  husband's  goods.  These 
actions,  notwithstanding  that  decision,  continued  to  be 
brought,  and  were  variously  treated  by  the  courts. 

The  point  upon  which  this  question  rested  seems  to 
have  no  other  authority  in  the  law-books  than  a  chapter 
in  Magna  Chartd*  and  a  passage  in  G-lanville.5  That  chap- 
ter of  the  Q-reat  Charter  is  directly  upon  the  subject  of 
distributing  the  effects  of  deceased  persons ;  but  having 
ordained  a  surer  method  of  levying  the  king's  debt,  it 
adds,  as  a  security  to  the  subject,  that  all  the  rest  shall 
belong  to  the  dead  person,  saving  their  reasonable  parts  to 
the  wife  and  children :  a  saving  which  seems  sufficiently 
necessary,  if  it  were  only  on  account  of  the  particular 
customs  in  some  counties  and  other  places,  which  required 
a  man  always  to  leave  something  to  his  wife  and  children, 
and  which  would  otherwise  have  been  abrogated  by  the 
general  scope  of  the  former  provision.  It  does  not,  there- 
fore, seem  a  necessary  conclusion  from  thence,  that  such 
a  distribution  of  the  effects  was  the  general  law  of  the 
kingdom.  As  to  the  passage  in  Q-lanville,  there  seems  in 
it  an  ambiguity,  if  not  a  contradiction.  That  author 
might  be  quoted  as  well  in  favor  of  as  against  the  propo- 
sition, that  it  was  the  general  law  of  the  kingdom  for  a  man's 
wife  and  children  to  be  entitled  to  a  proportion  of  his  effects,  not- 
withstanding a  will.  Upon  these  authorities,  together  with 
the  determinations  mentioned  in  the  last  reign,  stood  this 
question,  when  it  underwent  the  following  discussion. 

(a)  Sed  qucere.  This  seems  to  have  been  a  mistake  of  the  author.  He 
took  cases  which  showed  the  action  answered,  as  showing  that  no  such  action 
lay.  It  only  lay  in  cases  of  intestacy,  and  was  answered  by  a  plea  of  plene 
administravit.    Vide  ante. 

'39  Edw.  III.,  17.  "  Vide  ante,  c.  xii.  6  Vide  vol.  i. 

*  39  Edw.  III.,  6.  *  Vide  vol.  ii. 
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In  the  third  year  of  the  king  we  find  an  action  of 
detinue  brought  by  a  husband  and  wife  against  the  execu- 
tor of  the  wife's  father,  for  a  child's  portion :  it  was  laid 
upon  the  custom  of  the  county  of  Northampton,  and  she  alleged 
she  was  not  advanced  by  her  father.     The  cause  went  off 
upon  the  issue,  whether  married  and  advanced  by  her 
father,  without  any  question  arising  about  the  point  of 
law.1    In  17  Edw.  III.  such  a  writ  of  detinue  was  brought 
by  a  baron  and  feme,  for  her  reasonable  part  of  her  former 
husband's  goods,  against  his  executors ;  which  writ  made 
mention  of  the  custom  of  the  realm ; 2  but  this  went  off 
upon  another  point.     In  the  30th  year  there  was  another 
writ  of  detinue,  stating,  Cum,  per  consueiudinem  totius  regni 
Anglice  hactenus  usitatam.  et  approbatam,  uxores  debent  et  sotent 
a  tempore,  etc.,  habere  suam  rationabilem  partem bonorum  rnari- 
torum  suorum,  ita  videlicet,  qubd  si  nullos  habuerint  libros,  turn 
medietatem,  et  si  habuerint  tunc  tertiam  partem,  etc.    It  was 
objected  to  this  writ,  that  it  made  mention  of  common 
usage  through  the  whole  realm,  which  could  mean  nothing 
but  the  common  law ;  and  if  it  was  the  common  law,  he 
might  have  a  simple  writ  of  detinue :  for  if  a  man  brought 
a  writ  of  ael  or  assize  of  mortauncestor,  reciting  that 
heirs  ought  by  the  common  custom  of  the  realm  to  inherit 
to  their  ancestors  who  had  died  seized,  the  writ  should 
abate.     The  same  here :  for  should  a  traverse  be  taken  to 
this  part,  it  could  not  be  tried  by  an  inquest,  because  the 
issue  would  be  what  was  the  common  law  of  the  land ; 
which  could  not  be  tried  by  a  pais  of  a  particular  county, 
but  could  only  be  tried  by  the  court.     They  admitted  that 
a  man  might  have  a  writ  of  the  custom  of  a  particular 
place,  for  it  might  be  tried  by  the  country.     With  respect 
to  the  present  writ  it  was  added,  that  such  a  one  had  been 
abated  before  Sir  Win.  Herle ;  meaning,  no  doubt,  that 
before  mentioned  in  17th  year  of  Edward  II.3    It  was 
argued  that  in  that  case  the  writ  was  abated,  because  it 
purported  to  be  founded  on  the  Great  Charter. 

In  like  manner,  should  a  woman  bring  a  writ  of  dower 
and  demand  a  moiety,  if  the  custom  was  comprised  in  the 

1  Bro.  de  Rati.,  Parte  8,  3  Edw.  III.  J 17  Edw.  III.,  9. 

*  Vide  ante,  62,  63.  [But  this  seems  to  have  been  a  mistake.  It  was  held 
that  the  writ  was  good,  and  that  the  action  lay,  but  that  it  was  answered  by 
plea  of  administration,  as  it  only  lay  in  cases  of  intestacy,  and  as  regarded 
the  surplus  after  payment  of  all  debts.] 
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writ,  it  would  be  bad ;  and  therefore  she  should  make  her 
demand  in  the  writ  generally,  and  upon  that  should  show 
special  matter  to  maintain  her  demand :  so  it  might  be 
here,  and  the  plaintiff  might  count  according  to  his  case. 
Then  Stamford,  one  of  the  clerks,  showed  a  writ  that  was 
brought  by  an  infant  not  advanced,  containing  all  the 
matter  of  this  writ,  which,  he  said,  was  held  maintainable. 
Here  the  debate  upon  the  form  of  the  writ  rested ;  and 
when  the  executors  began  to  resort  to  other  points,  namely, 
that  they  were  to  account  before  the  ordinary,  and  that 
this  question  of  distribution  belonged  rather  to  the  spirit- 
ual than  the  temporal  court,  they  were  told  they  were  not 
to  plead  to  the  jurisdiction  after  they  had  objected  to  the 
writ ;  so  that,  upon  the  whole,  it  should  seem  as  if  the 
writ  was  there  approved  of.1 

The  next  action  that  appears  in  the  books  was  grounded 
upon  the  custom  of  the  county  of  Sussex,  which  was  stated 
as  allowing  a  reasonable  part  of  the  intestate  father's  goods 
to  go  to  the  son ;  but  this  being  upon  an  intestacy,  led  to 
no  debate  upon  the  before-mentioned  point;  though  it 
was  said,  this  custom  precluded  the  father  from  making 
a  will  in  prejudice  of  his  wife  and  children.2  On  that  oc- 
casion, it  was  said,  that  this  writ,  in  case  of  intestacy,  had 
always  been  admitted'  by  the  ordinary.  The  next  is  in 
the  40th  year  of  the  king.  This  is  grounded  upon  the 
custom  of  a  vill,  by  which  the  children  were  to  have  a 
reasonable  part  of  their  father's  goods ;  but  it  does  not 
appear  whether  it  was  brought  against  executors  or  upon 
an  intestacy :  however,  the  defendant  set  up  an  advance- 
ment as  a  plea  in  bar  (a);  to  which  the  plaintiffs  replied, 

(a)  That  is  to  say,  admitting  the  custom  as  alleged,  which,  there  is  little 
doubt,  was  general,  and  was  so  pleaded,  it  will  be  observed,  in  several  of  the 
cases ;  but  the  courts  were  so  strongly  adverse  to  it  that  it  was  attempted  to 
set  it  up  as  a  local  custom  rather  than  as  general  law.  It  seems  strange 
that  it  should  have  been  always  assumed  that  it  was  a  claim  notwithstanding 
a  will ;  and  so  a  claim  to  restrain  the  power  of  making  testamentary  dis- 
positions. And  if  it  were  considered  only  to  have  applied  in  cases  of  intes- 
tacy, it  ought  to  have  been  so  stated ;  but  it  was  not  so  stated.  And  this 
seems  to  have  been  the  cause  of  the  objection  the  courts  entertained  to  the 
claim,  as  a  claim  to  restrain  the  power  of  testamentary  disposition.  And 
as,  on  the  other  hand,  it  was  admitted  that  an  advancement  did  away  with 
the  application  of  the  custom,  it  would  seem  that  a  testamentary  provision 
in  favor  of  the  party  would  have  like  effect ;  at  all  events,  if  the  bequests 
were  to  an  amount  equal  to  the  share.    And  it  is  not  likely,  of  course,  that 

1  30  Edw.  III.,  25,  26.  s  39  Edw.  III.,  9,  10. 
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the  gift  mentioned  was  only  a  reversion,  and  therefore  no 
lawful  advancement  to  bar  their  reasonable  portion.  The 
defendant  said  it  was,  and  demanded  judgment,  which 
drew  from  the  bench  the  following  observations.  Thorpe, 
one  of  the  justices,  said,  How  can  we  give  judgment  when  you 
have  accepted  an  action  which  is  contrary  to  the  law,  and  have 
pleaded  matter  in  affirmance  of  it  ?  And  Mowbray,  another 
justice,  said,  The  lords  in  parliament  would  never  grant  that 
this  action  should  be  maintainable  by  any  common  custom  or  law 
of  this  realm.  But  as  the  plaintiff  had  not  pleaded  to  the 
writ,  the  justices  took  time  to  .advise  what  should  be 
done.1  The  writ  in  question  being  grounded  on  a  particular 
custom,  and  it  not  appearing  whether  it  was  brought  in 
the  case  of  a  will,  or  of  an  intestacy,  we  are  quite  at  a 
loss  for  the  grounds  on  which  the  judges  pronounced  the 
above-mentioned  opinion ;  for  though  there  might  be 
arguments  against  such  a  general  custom,  or  against  alleg- 
ing it  in  the  writ,  it  is  difficult  to  say  that  such  a  particu- 
lar custom  might  not  be  good  ;  though  Thorpe  doubted  of 
it  in  the  former  case  from  Sussex,  saying,  it  was  hard  to 
restrain  a  man  from  making  a  will  of  his  own  effects. 

Thus,  the  law  stood  at  the  latter  end  of  this  reign,  as  it 
did  at  the  close  of  the  former  {a) ;  and  conformably  with 
this  opinion  against  the  writ,  it  is  not  inserted  in  the  old 
Natura  Brevium,  which  has  only  the  writ  of  right  de  ra- 
tionabili  parte.  It  is  remarkable,  that  this  writ  of  right  is 
omitted  in  Fitzherbert,  and  the  writ  of  detinue  now  in 

a  party  who  had  a  share  by  will  would  sue  for  it  on  the  custom.  Practically, 
therefore,  the  customary  claim  was  a  claim  to  a  share  of  the  goods,  either  in 
case  of  an  intestacy,  or  of  a  will,  not  including  the  claimant,  so  that  vir- 
tually, in  cases  of  wills,  it  did  interfere  with  the  power  of  testamentary 
disposition,  and  hence  the  aversion  with  which  it  was  regarded.  And  the 
reader  will  observe  that  the  aversion  is  actually  avowed  and  assigned  as  a 
reason  for  holding  the  law  to  be  otherwise.  The  legislature,  in  the  statute 
of  distributions,  afterwards  adopted  the  principle  in  cases  of  intestacy ;  but 
all  attempts  to  control  wills  soon  ceased ;  and  the  remedy  to  enforce  admin- 
istration was  in  chancery. 

(a)  There  are  numerous  cases  of  actions  of  account  in  this  and  the  ensu- 
ing reigns.  Thus,  in  this  reign  there  were  many,  which  will  be  found 
reported  in  the  Year-Books,  especially  Sir  N.  Tamworth's  case,  50  Edward 
III. ;  and  there  were  a  great  many  in  the  reign  of  Richard  II.,  some  of 
which  will  be  found  in  Beltane's  Cases,  temp.  Rich.  II.  In  one  of  these  cases 
it  appears  that,  when  the  auditors  were  assigned,  if  the  defendant  before 
them  claimed  an  allowance  which  was  objected  to,  or  if  in  any  other  way 
a  question  of  law  arose,  it  was  referred  to  the  court. — (Bellewc's  Oases,  temp. 
Mich.  II.,  fol.  13.) 

1  40  Edw.  III.,  38  b. 
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question  adopted,  under  the  denomination  of  de  rationabili 
parte  bonorum.  There  is  in  the  Novae  Narrationes,  a  book 
certainly  long  prior  to  the  above  determination,  a  decla- 
ration in  detinue  by  a  widow  against  an  executor  for  a 
moiety ;  and  it  is  added  in  a  note,  that  the  same  would  lie 
pro  hcerede  de  tertid  parte,  if  the  wife  was  alive ;  and  if 
dead,  for  a  moiety.1  What  deference  was  paid  to  the  last 
decision  will  be  seen  in  the  sequel.  It  seems  strange  that 
a  question  of  so  extensive  importance,  and  so  frequent  re- 
currence, as  the  disposition  of  a  deceased  person's  effects, 
whether  by  will  or  administration,  should  remain  a  doubt- 
ful case  at  this  time.  Perhaps  the  jurisdiction  that  the 
spiritual  court  had  exercised  over  testamentary  matters, 
tended  to  keep  this  point  of  law  in  obscurity,  and  unde- 
cided. After  all,  it  is  difficult  at  this  time  to  account  for 
so  singular  a  difference  of  opinion. 

To  return  to  the  common  writ  of  detinue.  In  a  declara- 
tion upon  a  bailment  of  sheep,  the  defendant  pleaded,  that 
they  were  bailed  to  him  to  feed  his  ground,  and  that  he 
gave  notice  to  the  plaintiff  to  take  them  back,  which  he 
neglected ;  so  that  the  defendant  distrained  them  damage 
feasant.  This  was  held  a  good  plea  in  discharge  of  the 
bailment,  without  any  other  possession  in  the  plaintiff 
afterwards ;  and  therefore  he  was  put  to  traverse  the 
notice.2  If  a  bailment  was  made  to  a  barou  and  feme, 
detinue  was  held  to  lie  against  the  baron  alone,  and  the 
writ  would  abate  if  brought  against  them  both  ;  but  if  a 
chattel  came  to  a  woman's  custody  as  executrix,  and  she 
took  a  husband,  the  action  might  be  against  the  husband 
and  wife  jointly.3  It  was  once  held,  that  should  a  chattel 
come  to  the  hands  of  one  executor,  detinue  would  lie 
against  him  alone,  upon  the  idea  that  he  was  charged  upon 
the  possession  only,  and  not  upon  the  bailment  ;4  but  this 
was  afterwards  overruled,  and  upon  a  plea  that  there  were 
other  executors.5 

It  was  observed  in  the  former  reign,6  that  the  writ  of 
detinue  was  frequently  brought  to  recover  charters  that 
had  been  deposited  for  assuring  land,  and  other  purposes. 
This  was  a  very  common  action,  but  was  considered  as  of 
a  particular  nature,  and  differing  from  the  common  action 
of  detinue.     Thus,  after  the  statute  of  this  king  which 

1  Nov.  Narr.,  40.  »  O.  N.  B,  64.  ~  5  41  Edw.  III.,  30. 

1 43  Edw.  III.,  21.  *  39  Edw.  Ill,  5.  •  Vide  ante,  c.  xii. 
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gave  process  of  outlawry  in  debt,  and  detinue  of  chattels, 
it  was  held  that  charters,  as  they  appertained  to  the  free- 
hold, should  in  an  action  for  them  be  privileged  as  the 
freehold  was,  concerning  which  no  process  of  outlawry 
lay.  A  detinue  of  charters  therefore  was  not  a  detinue  of 
chattels,  and  the  process  was  only  summons,  attachment, 
and  distress.1  The  writ  de  chartis  reddendis  did  not,  how- 
ever, in  other,  respects,  differ  from  the  common  action  of 
detinue,  except  in  the  description  of  the  subject.  It  was, 
Praecipe,  etc.,  qubd  reddat  quandam  cistam  cum  chartis  scriptis 
et  aliis  munimentis,  ac  diversis  chartis  et  bonis  in  eddem  cistd 
contentis  serurd  ipsius  B.  clausam,  quam,  etc.;  or,  quandam 
chartam,  or  duas  chartas,  or  quoddam  scriptum  obligatorium,  or 
quoddam  scriptum  conventionale,  etc.,  and  so  on,  as  in  the  com- 
mon writ.2  A  declaration  upon  a  writ  de  chartis  reddendis 
might  be  thus,  etc. :  Two  charters,  two  writings  obligatory,  and 
one  quit-claim,  which  he  wrongfully  detains  ;  and  therefore  wrong- 
fully, for  that  the  said  A.  such  a  day,  year,  etc.,  bailed  to  the  said 
N.  two  charters,  that  is  to  say,  one  charter  by  which  one  Robert 
Map  infeqffed  him  of  a  mesne  in  C,  one  charter  by  which  one 
John  P.  infeqffed  one  Jordan  at  C,  of  the  manor  of  L.  ;  and 
two  writings  obligatory,  that  is  to  say,  one  writing  by  which  one 
G.  H.  was  bound  to  the  said  A.  in  100  shillings,  and  another 
by  which  one  W.  JR.  was  bound  to  the  said  A.  in  20  shillings; 
and  one  quit-claim,  in  which  it  was  contained,  that  one  S.  T.  to 
him  released  and  quit-claimed  all  the  right  which  he  had  in  the 
manor  of  W.,  to  keep  till  he  demanded  them  ;  by  reason  of  which 
the  said  A.  often  came  to  the  said  N.  and  requested  him  to  return 
Mm  the  aforesaid  charters  and  writings,  yet  he  was  not  willing 

SO  tQ  do,  etc.,  A  TORT  ET  A  DAMAGES,  etc? 

There  arose  much  debate  whether  a  writ  was  to  be  con- 
sidered as  a  common  writ  of  detinue,  or  of  the  latter  kind ; 
and  the  distinction  depended  on  the  action  being  generally 
for  a  box  of  charters,  or  specially  for  certain  charters  by 
name  and  description.  It  was  laid  down  as  a  rule,  that  if 
the  plaintiff  did  not  count  of  a  box  that  closed,  or  sealed, 
he  should  count  of  the  charters  specially,  for  in  such  case 
he  might  easily  inform  himself  of  them.*  In  detinue  for 
a  bag  of  charters  it  was  held,  that  if  the  defendant  was 
returned  nihil,  the  plaintiff  might  have  a  capias,  because 
the  bag  was  only  a  chattel ; s  but  if  the  writ  was  for  charters 

1  Vide  ante.  s  Nov.  Narr.,  41.  «  40  Edw.  III.,  25. 

*O.N.B.,65.  «  39  Edw.  III.,  7,  8. 
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in  special,  capias  would  not  lie.1  Sometimes,  when  the 
writ  was  general  for  a  box  and  charters,  the  count  should  be 
special,  naming;  the  charters  ;  which  way  of  declaring  was 
not  at  first  looked  upon  as  consistent,2  but  was  at  length 
allowed.3  The  advantage  gained  by  this  new  way  was,  that 
the  tenant  was  thereby  excluded  of  his  law-wager,  to 
which  he  was  entitled  upon  a  general  declaration  in 
detinue.  Some  difficulty  was  raised  in  these  actions  by 
the  property  of  the  box  and  that  of  the  charters  being  in 
different  persons :  the  former  belonging,  as  a  chattel,  to 
the  executor ;  the  latter,  as  a  muniment  of  his  estate,  to 
the  heir.  Yet  charters  did  not,  of  course,  go  with  the 
title  to  the  land.  It  did  not  follow  that  the  feoffee  upon 
his  feoffment  became  entitled  to  the  charters  of  the  estate ; 
for  it  might  be  necessary  for  the  feoffor  to  keep  them,  to 
enable  him  to  make  his  claims  of  warranty  and  the  like 
against  his  lord  paramount.4  It  was  laid  down,  that  where 
charters  were  burnt,  the  plaintiff  should  recover  damages 
to  the  value  of  the  land  to  which  they  related,  if  the  action 
was  de  chartis  reddendis  ;  but  if  in  trespass,  he  was  to  have 
only  damages  for  the  taking  against  the  peace;  in  the 
former  case,  therefore,  it  was  proper  to  allege  the  value  of 
the  land  in  the  declaration.5 

The  writ  of  annuity  was  nearly  allied  to  the  writ  of 
debt,  being  a  demand  for  arrears  of  annuity  which  were 
detained.  This  writ  agrees  with  that  in  the  time  of  Ed- 
ward I.6  The  following  is  a  specimen  of  a  declaration : 
Ceo  vous  monstre,  etc.  iV*.  wrongfully  detains,  and  will  not 
render  to  him  four  marks  of  silver,  which  are  in  arrear  of  an 
annual  rent  which  he  owes  him ;  and  therefore  wrongfully,  for 
that  whereas  the  said  N.  on  such  a  day,  year,  and  place,  obli- 
gated himself  by  this  deed  here  present,  to  the  aforesaid  E  in 
two  marks  to  be  paid  to  the  aforesaid  E.  on  the  day  of  Easter 
from  year  to  year,  during  all  the  life  of  the  said  E,  of  which 
the  said  E.  was  seized  by  the  hands  of  the  said  N.  till  two  years 
before  the  writ  purchased,  which  he  has  withdrawn  to  his  damage, 
etc.7  The  process  in  this  writ  was  summons,  attachment, 
and  distress.  It  was  held,  this  writ  would  not  lie  for  ex- 
ecutors, who,  in  lieu  of  this  action,  de  annuo  redditu,  were 
to  have  a  writ  of  debt  in  the  detinei.8    If  the  annuitant 

1  42  Edw.  III.,  13.    *  44  Edw.  III.,  1.  '  Nov.  Narr.,  37. 

2  41  Edw.  III.,  2.      6 17  Edw.  III.,  45 ;  21  Edw.  III.,  20.  B  O.  N.  B.,  75. 
8  44  Edw.  III.,  41.    6  Vide  toI.  ii.,  c.  xi. 
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assigned  his  annuity,  the  assignee  could  not  recover  ar- 
rears by  the  writ  of  annuity,  for  that  would  be  granting 
a  right  of  action  which  the  law  did  not  allow.1  It  was 
held,  that  an  heir  should  not  be  charged  with  an  annuity 
by  prescription,  by  the  mere  payment  of  his  ancestor.* 
And  whether  an  annuity  was  demanded  on  a  prescription 
or  grant  by  deed,  the  plea  of  rien  arrere  could  not  be  sup- 
ported without  an  acquittance.3  If  an  annuity  was  granted 
to  a  physician,  or  a  lawyer  (as  was  very  common),  pro  con- 
cilio  impenso  et  impendendo,  or  pro  auxilio,  et  coneilio  habendo, 
it  became  discharged  on  a  refusal  in  the  former  to  attend  the 
grantor,  or  in  the  latter  to  give  advice;  for  it  was  said,  a  law- 
yer was  not  to  be  expected  to  come  to  his  client  If  such  a  grant 
was  with  the  general  reservation  pro  coneilio  habendo,  and 
the  like,  it  would  be  interpreted  to  mean  that  which  the 
grantee  was  best  qualified  by  his  profession  to  give.4  An- 
nuities were  frequently  charged  upon  land,  which  grave 
the  grantee  a  power  of  distress,  and,  if  interrupted  in 
such  distraining,  an  assize  of  novel  disseisin. 

There  were  two  ways  of  proceeding  with  a  person  who 
of  aocom  t  was  ^aD^e  *°  ^compt.  One  was,  for  the  party 
to  bring  him  to  account  before  himself,  or  be- 
fore auditors  assigned  by  himself ;  the  other  was,  by  an 
original  writ  of  account  summoning  him  into  court  to 
make  his  account  there.  If  a  person  took  himself  the 
account  of  his  receiver  or  bailiff,  who  was  found  in  ar- 
rears, he  had  no  further  remedy  but  an  action  of  debt  for 
these  arrears :  if  the  account  was  passed  before  auditors 
assigned,  he  might  have  his  action  of  debt  for  the  arrears, 
or  proceed  in  a  more  summary  way,  by  imprisonment 
under  the  stat.  Westm.  2,  c.  xi.  ;5  and  the  accountant,  if 
falsely  charged,  might  have  his  writ  of  ex  parte  talis  to  re- 
examine the  account  in  the  exchequer,  as  directed  by 
that  act.6 

If  the  plaintiff  chose  neither  of  these  courses,  or  the 
party  could  not  be  brought  to  account,  he  might  resort  to 
the  writ  of  account.  The  writ  was  thus:  Tfrcecipe,  etc., 
qubd  juste,  etc.,  reddat  B.  rationabUe  compotwm,  suum  de  tem- 
pore quo  fait  ballivus  suus  in  C,  or,  receptor  denariorum  ipsws 
B.,  etc.7    The  following  are  specimens  of  declarations  in 

1  41  Edw.  III.,  27.    *  22  Edw.  Ill,  7 ;  41  Edw.  Ill,  6, 19.    »  Ibid,  57  b. 

2  49  Ed  w.  Ill,  5.      6  Vide  vol.  ii,  c.  x. 
8  44  Edw.  Ill,  18.    6  O.  N.  B.,  60. 
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account:  Ceo  vous  monstre,  etc.,  A.  that  N.,etc,  wrongfully 
will  not  render  him  a  reasonable  accompt  of  the  time  that  he  was 
his  bailiff  in  C. ;  and  therefore  wrongfully,  for  that  whereas  he 
icas  his  bailiff  of  the  manor  of  C,  which  was  worth  £100  per 
annum,  having  the  administration  of  its  stock,  namely,  oxen,  cows, 
hogs,  and  sheep,  and  other  chattels,  from  such  a  day  and  year 
to  such  a  day  and  year,  by  reason  of  which  the  aforesaid  A. 
often  came  to  tlie  aforesaid  N.  and  requested  him  to  render  him 
an  account  of  the  issues  arising  from  the  said  manor,  which  he 
refused,  and  still  does,  a  tort  et  a  damages  of  £100.  As 
receiver,  etc.,  Adam  Pye,  etc.,  that  B.  Fox,  merchant,  wrong- 
fully will  not  render  his  reasonable  account  of  the  time  he  was 
receiver  of  the  moneys  of  the  said  Adam;  and  therefore  wrong- 
fully, for  that  whereas  the  said  R.  on  such  a  day,  etc.,  received 
of  the  said  Adam  £10  to  merchandise  and  improve  for  the  use 
of  the  said  Adam-,  he  has  merchandised  with  the  said  £10,  and 
received  the  profits  from  the  aforesaid  day  till  such  a  day,  with- 
out rendering  any  account  thereof;1  by  reason  of  which  the  said 
Adam  has  frequently  come  to  the  said  _R.  and  prayed  him  to 
render  an  account  of  the  same,  etc.  Again:  And  therefore 
wrongfully,  for  that  whereas  the  aforesaid  N.  was  the  bailiff  of 
the  said  A.  from  such  day  continually  for  a  whole  year  to  such  a 
day,  of  the  goods  and  chattels  of  the  said  A. — namely,  of  corn, 
grain,  etc.,  to  the  value  of  ten  marks,  by  reason  of  whidh  the  said 
A.  often,  etc.2 

This  action  was  the  common  remedy  in  mercantile 
transactions,  and  in  almost  all  cases  where  there  were 
dealings  and  an  unliquidated  demand  (a).    The  common 

(a)  This,  perhaps,  may  be  a  convenient  and  proper  place  in  which  to 
mention  a  matter  of  considerable  importance,  which  our  author  appears  to 
have  overlooked,  viz.,  arbitration.  The  action  of  account,  it  will  be  observed, 
was  a  compulsory  procedure  for  the  appointment  of  arbitrators  or  auditors, 
who  were,  in  effect,  arbitrators  of  matters  of  account;  and  it  is  a  curious 
and  instructive  instance  of  the  unchanging  character  of  the  exigencies  aris- 
ing out  of  the  common  affairs  of  life,  and  the  good  sense  of  our  ancient  in- 
stitutions, that  one  of  our  latest  improvements  in  civil  procedure  was  the 
restitution  of  this  old  jurisdiction  in  account,  by  establishing  a  compulsory 
reference  of  matters  of  account  to  auditors  or  arbitrators;  but  from  the 
earliest  period  voluntary  references  of  matters  in  litigation  to  arbitrators  was 
to  the  utmost  encouraged,  and  if  there  was  a  reference  in  an  action  by  order 
of  the  court,  by  consent  it  was  enforced ;  though,  in  after  times,  great  diffi- 
culties were  raised,  arising  out  of  the  interest  the  officers  of  courts  had  in 
fees,  as  to  an  award  being  a  bar  to  an  action  on  the  same  matter;  and  this, 
of  course,  greatly  diminished  the  benefit  of  arbitration  when  the  award  was 
in  favor  of  a  defendant.    On  the  other  hand,  when  it  was  in  favor  of  a 

1  Sans  ceo  que.  a  Nov.  Narr. 
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way  of  charging  the  defendant  was  either  as  bailee  or  re- 
ceiver; and  some  significant  reasons  were  given  why  he 
should  be  charged  in  one  or  the  other  character.  Where 
silver  wares  were  bailed  by  the  plaintiff  to  the  defendant, 
to  be  sold,  and  he  sold  them,  and  received  the  money  ft>r 
them,  it  was  said  he  should  be  charged  as  bailee,  and  not 
as  receiver :  the  same  where  one  employed  a  person  to  sell 
his  wines.1  Again,  where  herrings  were  intrusted  to  a ' 
man  to  sell,  it  was  held  the  action  should  be  against  him 
as  bailee,  not  as  receiver ;  and  the  reason  given  was,  that 
a  receiver  was  allowed  no  costs,  but  a  bailee  was ;  there- 
fore the  defendant,  who  might  have  been  obliged  to  go 
from  one  place  to  another  to  sell  these  articles,  suffered  an 
injustice,  if  he  was  declared  against  as  a  receiver  of  money, 
where  he  would  not  be  allowed  his  expenses.2  But  this 
action  would  lie  against  others  than  receivers  and  bailees. 
Where  a  lord  had  entered  into  lands  as  guardian  in  chiv- 
alry, and  it  was  meant  to  try  whether  they  were  pot 
socage,  an  action  of  account  was  brought  against  him  as 
occupier  for  the  profits  he  had  received ; 3  though  perhaps, 
in  this  case,  the  proper  idea  was  that  of  a  receiver,  which 
was  an  universal  character  that  suited  every  one  who  had 
received  money  or  profit  to  the  use  of  another,  for  which 
he  ought  to  account.  Upon  this  principle  it  was  that  the 
following  actions  were  supported.  Two  being  possessed 
of  an  ox  in  common,  and  one  having  sold  it,  the  other 
might  have  account  against  him :  so  where  trees  were  cut 
by  one  who  held  pro  indiviso  with  another.4  If  tenant  by 
elegit  committed  waste,  the  remedy  was  a  writ  of  accompt, 
and  not  waste.5  Money  was  bailed  to  have  a  security  of 
land  given  for  it ;  if  not,  to  be  rebailed ;  upon  no  security 
being  given,  an  action  of  accompt  lay.6  One  joint  lessee 
for  years  might  have  accompt  against  another,  if  he  took 
the  issues  and  profits  to  his  own  use ;  for  he  would  other- 
wise be  without  remedy,  as  he  could  not  have  an  assize. 
But  one  executor  could  not  have  account  against  the  other, 
because  they  took  nothing  to  their  own  use,  and  they  were 

plaintiff,  difficulties  were  often  raised  from  the  same  motive  by  arbitrary 
rules  of  law.  For  instance,  in  the  reign  of  Henry  IV.,  it  was  held  that 
arbitrators  could  not  make  an  award  of  freehold,  so  as  to  adjudge  the  land 
of  one  to  another;  although  the  arbitrament  might  perhaps  be  pleadable  in 
bar  of  an  action  ( Year-Book,  14  Henry  IV.,  19). 

1  46  Edw.  III.,  3.  3  49  Edw.  III.,  10.  «  Bro.  Accompt,  36. 

s  Ibid.,  9.  *  42  Edw.  Ill,  22.  •  41  Edw.  III.,  7. 
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bound  to  account  before  the  ordinary.  If  two  guardians 
were  in  common,  and  one  took  tbe  entire  profits  to  his 
own  use,  accompt  lay,  and  the  count  was  to  be  against 
him  as  receiver  to  their  common  use :  so  of  coparceners ; 
but  not  so  of  tenants  in  common,  for  they  might  have  an 
assize.^  If  a  defendant  was  counted  against  as  receiver, 
the  plaintiff  must  allege  by  whose  hands  he  received ;  but 
if  he  could  not  put  this  in  certain,  he  might  charge  him 
as  bailee,  and  then  it  would  not  be  necessary.2 

In  this  action  there  were  two  judgments:  the  first  was 
qubd  computet,  upon  which  auditors  were  assigned ;  and 
after  the  account  made,  then  came  the  final  judgment  for 
the  arrears.  As  the  writ  was  grounded  upon  a  complaint 
that  he  refused  to  account,  it  was  reasonable  that  plene 
computavit  should  be  a  good  plea  to  the  action,  and  an  ac- 
count before  the  plaintiff  would  be  sufficient.3  He  might 
plead  ne  ungue  receivor,  or  ne  unque  receivor  per  main  I.  N., 
the  person  through  whose  hands  the  declaration  alleged 
him  to  have  received  moneys ;  that  he  was  not  bailiff  to 
the  plaintiff  of  such  a  manor,  but  lessee.  He  might  plead 
a  release  of  all  receipts  ;  he  might  plead  nonage ; i  and  if ' 
any  of  the  above  pleas  were  found  against  him,  there 
would  be  a  judgment  qubd  computet.  He  might  plead  prist 
d'accompter;  and  then  there  was  of  course  the  same  judg- 
ment, and  auditors  would  be  assigned.  Before  the  audi- 
tors he  would  be  allowed  to  allege  such  matters  as  would 
go  in  discharge  of  himself.  He  might  plead  payment  to 
the  plaintiff  without  showing  an  .acquittance.5  Upontthe 
judgment  to  account,  there  lay  the  process  of  capias  and 
outlawry  against  the  defendant,  according  to  the  stat.  of 
Westm.  2.6  It  was  held,  that  the  first  judgment  was  not 
such  as  could  be  revived  by  scire  facias  upon  the  death  of 
the  plaintiff  before  the  account  taken ;  nor  could  a  writ 
of  error  be  brought  thereon;  yet  the  plaintiff  could  not 
be  nonsuited  after  it.7  It  was  on  the  final  judgment  only 
that  execution  could  be  had.  It  was  held,  that  where 
there  were  two  defendants,  and  one  was  sued  to  outlawry 
and  then  taken,  and  the  other  not,  the  proceeding  might 
be  against  him  alone  that  was  taken.8 

1 49  Edw.  III.,  27.  *  43  Edw.  III.,  21. 

» 41  Edw.  III.,  3,  9 ;  45  Edw.  Ill,  14. 

*  49  Edw.  III.,  10 ;  21  Edw.  III.,  8 ;  24  Edw.  III.,  32,  67 ;  10  Edw.  III.,  7. 
6  41  Edw.  III.,  25.  '  21  Edw.  III.,  9,  32;  42  Ass.,  11. 

6  Vide  vol.  ii.,  c.  x.  8  41  Edw.  III.,  9. 
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An  action  of  covenant  was  the  common  remedy  where 
an  indenture  of  agreement  was  sealed  and  properly  exe- 
cuted by  two  parties,  and  one  of  them  did  not  perform 
his  part.  This  writ  was  always  founded  upon  such  a 
specialty  ;  and  the  process  was  summons,  attachment,  and 
distress.  The  following  is  a  specimen  of  a  declaration 
upon  a  writ  of  covenant:  A  tort,  etc.,  wrongfully  keeps  not 
the  covenant  made  between  them,  to  maintain  honorably  the  afore- 
said Edward  in  living  and  clothing,  as  long  as  the  one  and,  the 
other  lived;  and  therefore  wrongfully,  for  that  whereas  on  such 
a  day,  and  year,  and  place,  a  covenant  was  made  between  the 
aforesaid  Matthew  and  Edward,  by  which  the  aforesaid  Matthew 
granted  by  his  deed  here  shown,  to  maintain  honorably  the  said 
Edward  in  living  and  clothing,  as  long  as  the  one  and  the  other 
lived;  and  therefore  wrongfully,  for  that  whereas  on  such  a  day, 
year,  and  place,  a  covenant  was  made  between  the  aforesaid  Mat- 
thew and  Edward,  by  which  the  aforesaid  Matthew  granted  by 
his  deed  here  shown,  to  maintain  honorably  the  said  Edward  in 
living  and  clothing  as  long  as  the  one  and  the  other  lived ;  yet 
the  said  Matthew  the  aforesaid  Edward  according  to  the  form  of 
the  aforesaid  covenant  maintains  not;  by  reason  of  which  he 
has  often  come  to  him,  and  prayed  him  to  keep  this  covenant  ac- 
cording to  the  form  of  the  writing  aforesaid,  '•but  he  would  not, 
nor  yet  will,  a  tort,  etc.1 

A  writ  of  covenant  was  that  upon  which  fines  were 
most  commonly  levied.  In  such  case,  the  declaration 
was,  a  tort,  and  wrongfully  keeps  not  his  fine  made  in  the 
coifft  of,  etc.,  unless  the  covenant  to  convey  had  been  made 
out  of  court,  and  then  it  was  termed  a  mere  covenant. 
Indeed,  in  most  cases,  there  was  not  actually  a  previous 
fine  or  covenant,  but  the  writ  of  covenant  was  brought 
upon  such  supposed  transaction ;  and,  being  an  amicable 
proceeding,  it  passed  of  course  without  inquiry,  and  was 
afterwards  maintained  for  the  assurance  of  estates,  and 
the  quiet  of  property.  These  were  called  covenants  real; 
the  writ  of  covenant  in  this  instance  having  the  effect  of 
actually  transferring  the  land,  and  so  producing  a  specific 
effect.  Other  writs  of  covenant  were  said  to  be  personal, 
because  damages  only  were  recovered  for  the  breach  of 
them.  There  was  one  instance  in  which  a  doubt  seems 
to  have  arisen,  whether  this  writ  was  real  or  personal. 

1  Nov.  Narr.,  44  b. 
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"We  have  seen  that  a  writ  of  covenant1  was  the  remedy 
which  a  termor  for  years  had  against  his  lessor  when 
ejected,  and  that  the  quare  ejecit  infra  terminum  was  con- 
trived in  aid  of  this  writ.  However,  it  was  still  held, 
that  where  a  lessor  ousted  his  lessee,  the  latter  might  in 
covenant  recover  both  his  term  and  damages ;  and  if  the 
term  was  expired,  he  would  recover  the  whole  in  dam- 
ages.2 In  the  38th  year,  when  it  was  said  that  a  term 
should  be  recovered  in  covenant,  it  was  denied  by  Thorpe 
and  Skip,  who  said  the  plaintiff  should  recover  only 
damages;3  though  by  a  case  in  the  47th  year  it  should 
seem,  the  general  opinion  was,  that  in  covenant  by  the 
lessee  against  the  lessor,  he  should  recover  his  term.4 

Another  point  of  debate  in  covenant  was,  whether  the 
obligation  and  benefit  of  such  agreements  descended  on 
the  representatives  of  the  covenanters  and  covenantees 
respectively.  It  was  clearly  held,  that  an  executor  was 
not  bound  to  perform  a  covenant,  if  the  covenantor  had 
not  bound  his  executors  expressly;  for  covenants  only 
bind  those  who  make  them,  and  not  their  heirs  or  execu- 
tors, unless  named5(a).  But  where  laud  was  let  to  one 
habendum  to  him  and  his  assigns  for  years,  it  was  said 
that  the  assigns  might  have  an  action  of  covenant  against 
the  lessor,  even  though  they  were  not  named  in  the  deed.6 
And  where  one  brought  an  action  of  covenant  as  heir 
against  an  abbot  for  not  performing  service  in  the  manor- 
chapel,  and  it  was  objected  that  he  had  an  elder  brother, 
and  so  was  not  heir ;  it  was  agreed  by  the  court,  that  if 
he  was  terre-tenant  it  was  sufficient,  and  he  might  have  the 
action  without  the  privity  of  heir,  because  it  was  a  cove- 
nant that  went  along  with  the  land.  Again,  where,  upon 
a  partition  between  parceners,  one  covenanted  to  discharge 
the  other  from  all  suits,  it  was  held,  an  alienee  should 

(a)  The  law  upon  the  subject  has  long  since  been  settled  by  the  statute  of 
distributions  (Charles  II.),  which  substantially  legalizes  and  establishes  the 
ancient  customs  in  cases  of  intestacy ;  and  there  can  be  no  doubt  that,  but 
for  the  narrow  rule  of  law,  that  an  action  will  not  lie  for  what  is  matter  of 
trust,  however  clear  and  plain,  an  action  might  be  maintained  against  an 
administrator  for  the  reasonable  share  after  payment  of  debts.  As  it  is,  the 
remedy  is  in  equity  by  an  administration  suit,  in  which  accounts  are  taken 
of  debts  and  assets,  and  the  residue,  if  any,  is  divided  among  the  next  of 
kin,  according  to  the  statute,  and  upon  the  general  principle  established  by 
ancient  custom. 

1  Vide  vol.  ii.,  c.  vi.  »  38  Edw.  III.,  24.      6  48  Edw.  III.,  1. 

'26  Edw.  III.    Fitz.  Cov,  3.      *47  Edw.  Ill,  24.      6Bro.  Cov,  45. 
24* 
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have  covenant  if  he  was  not  discharged.1  And  this  seems 
to  have  been  the  principle  upon  which  representatives 
might  claim  the  benefit  of,  or  be  liable  to,  covenants, 
namely,  if  such  covenants  were  attached  to,  and  dependent 
upon,  the  land  which  they  enjoyed. 

The  action  of  replevin  might  be  prosecuted  either  before 
the  sheriff  or  in  banco.    If  in  the  latter,  this  action  might 
be  in  two  ways ;  either  by  original  writ  at  common  law, 
or  by  pone,  according  to  stat.  1  Westm.  2,  c.  ii.3    The  fol- 
lowing is  a  specimen  of  a  declaration  in  banco :  Ceo  vous 
monstre,  etc.,  that  _D.,  etc.,  wrongfully  took  the  cattle,  etc.,  name- 
ly, etc.,  stich  a  day,  year,  and  plate,  and  chased  them  to  his 
house,  and  there  impounded  them,  and,  them  so  impounded,  de- 
tained from  such  a  day  to  such  a  day  then  next  ensuing,  when 
deliverance  was  made  by  John,  etc.,  a  bailiff  of  our  hrd:  the 
king,  sworn  and  known,  etc.,  a  tort  et  a  damages,  etc.3    The 
process  in  this  action  was  summons,  attachment,  and  dis- 
tress.    If  the  sheriff  could  not  find  the  cattle  to  make 
replevin,  we  have  seen  that,  in  Bracton's  time,  he  was  to 
take  some  of  the  defendant's  cattle ;  and  if  the  defendant 
had  no  land  or  chattels,  then  he  was  to  be  personally  at- 
tached.    The  same  course  still  obtained,  only  some  new- 
terms  had  been  adopted :  the  cattle  so  removed  were  said 
to  be  eloigned;  and  upon  the  sheriff  returning  the  averia 
ebngata,  there  issued  a  process  to  take  the  defendants, 
called  capias  in  withernam ;  and  if  that  failed,  there  went 
a  capias  against  the  person.4     With   these  immaterial 
alterations  in  expression,  the  proceeding  in  replevin  stood 
upon  the  foot  of  the  practice  in  Bracton's  time,  and  the 
statutes  of  Edward  I.     The  requisites  to  this  action  are 
said  to  be  six :  1st,  very  tenant ;  2d,  very  lord ;  3d,  services ; 
4th,  arrear  at  the  day  of  taking;  5th,  seisin  of  the  service; 
6th,  within  his  fee.5    As  the  defendant  in  his  avowry 
was  to  set  forth  his  title  to  make  the  distress,  the  obliging 
him  to  allege  seisin  kept  the  inquiry  within  bounds,  and 
prevented  a  debate  upon  the  right,  which  was  not  to  be 
decided  by  any  trial  but  the  duel  of  great  assize,  neither 
of  which  could  be  had  in  this  action.     The  seisin  had 
been  limited  by  the  stat.  Westm.  2,6  to  the  time  allowed 
for  bringing  an  assize.     Thus  every  question  of  title  that 
might  be  agitated  in  a, writ  of  novel  disseisin,  might  be 

1  42  Edw.  III.,  3.  s  Nov.  Narr.,  62  b.        6  O.  N.  B.,  41J). 

'  Vide  vol.  ii.,  c.  ix.  and  x.        *  43  Edw.  III.,  26.        8  Vide  vol.  ii.,  c.  x. 
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brought  forward  by  a  writ  of  replevin,  but  with  a  differ- 
ent effect;  as  the  former  only  gave  the  seisin  of  the  dis- 
tress, the  latter  the  seisin  of  the  land.  However,  it 
naturally  followed,  that  many  titles  to  real  property  were 
tried  in  replevin.  The  process  upon  the  writ  of  recaption 
was  the  same  as  that  upon  the  pone  and  replevin.  There 
was  a  writ  de  catallis  nomine  districtionis  captis  reddendis, 
which  could  only  be  maintained  within  a  borough,  where 
it  was  the  custom  to  take  the  doors,  windows,  or  grates, 
in  the  way  of  distress.1 

Before  we  take  our  leave  of  this  action,  we  should  no- 
tice a  replevin  of  a  particular  sort,  the  writ  de  homine 
replegiando.  This  lay  where  a  man  was  imprisoned,  but 
was  by  law  replevisable ;  a  writ,  therefore,  for  his  being 
replevied  issued  to  the  sheriff  to  the  following  effect : 
Prcecipimus  tibi,qubd juste  etsine  dilatione  replegiari  facias' A. 
quern  B.  cepit,  et  captum  tenuit  (or,  quern  B,  cepit,  et  tu  captum 
tenes,  as  the  case  might  be)  nisi  captus  sit  per  speeiale  prce- 
ceptum  nostrum,  vel  capitalis  justitiarii  nostri,  vet  pro  morte 
hominis,  vel  pro  aliquo  alio  facto,  quare  secundum  consilium 
regni  nostri  Anglian  non  sit  replegiabilis,  etc.  This  writ  was  a 
justicies,  and  not  returnable.  If  the  sheriff  did  not  obey 
this  writ,  there  issued  a  sicut  alias,  or  causom  nobis  signijwes, 
and  then  apluries;  and  if  the 'sheriff  still  disobeyed,  then 
an  attachment  followed  against  the  sheriff,  directed  to 
the  coroners,  who  were  also  to  see  the  first  writ  executed.2 

The  action  of  trespass  became  in  this  reign  still  more 
general  than  in  the  former ;  and  though  simple  in  its  first 
origin,  it  was  by  construction  and  legal  intendment  ren- 
dered applicable  to  an  infinitude  of  cases  where  an  injury 
was  done,  either  to  the  person  or  property.  The  manner 
of  declaring  upon  this  writ  was  rather  general,  without 
stating  much  particularity  of  circumstances.  The  fol- 
lowing are  some  examples  of  declarations,  etc.  Wrong- 
fully came,  such  a  day,  etc.,  and  vi  et  armis,  namely,  etc.,  the 
aforesaid  N.  took  and  imprisoned,  and  in  prison  him  detained 
from  such  a  day  to  such  a  day,  on  which  he  was  delivered  by  the 
king's  writ ;  and  other  harms,  etc.,  namely,  etc.,  a  tort,  and 
against  the  peace  of  our  lord  the  king,  etc.  For  various  tres- 
passes :  Ceo  vous  monstre,  A.,  etc.,  that  C,  etc.,  such  a  day,  year, 
and  place,  came  with  force  and  arms,  namely,  etc.,  in  the  part 

» O.  N.  B.,  73.  •• 

3  Vide  stat.  Westm.  1,  ch.  xv. ;  vide  vol.  ii.,  cix.;  O.  N.  B.,  40. 
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of  tlxe  aforesaid  A.,  at  J.,  in  the  said  county,  and  there  entered, 
and  therein  being  without  his  license  and  vM,  six  deer  chased  and 
took,  and  his  trees  there  growing,  namely,  etc.,  of  the  value  of 10 
marks,  cut ;  and  in  his  several  fishery fished,  and  his  fish,  namely, 
etc.,  of  the  value,  etc.,  took  arid  carried  away,  and  other  injuries 
to  him  did,  a  tort  et  a  damages,  etc.,  and  against  the  king's 
peace.1 

When  this  writ  was  brought  for  a  trespass  on  land,  it 
led  to  a  justification  upon  a  title,  like  the  avowry  in  re- 
plevin: but  this  happened  very  rarely,  it  not  being  so 
usual  to  bring  on  questions  upon  titles  in  this  as  in  the 
writ  of  replevin.  When  a  title  was  set  out  in  this  action 
by  the  defendant,  it  was  not  necessary  for  the  plaintiff  to 
do  the  same,  but  merely  to  deny  or  traverse  the  defend- 
ant's supposed  title ;  the  plaintiff,  as  he  was  in  possession, 
was  presumed  to  have  a  right  to  that  possession,  and 
therefore  the  law  would  not  put  him  to  state  it  specially.2 
Thus,  where  right  of  common  was  pleaded,the  plaintiff  only 
replied,  de  son  tort  demesne,  sans  ceo  qui  il  ad  common,  prist, 
etc.3  Where  a  defendant  justified  as  taking  possession 
under  the  escheator,  the  reply  was  a  voire  oeps  demesne  sans 
tiel  cause.*  The  same  idea  prevailed  in  other  writs  of  tres- 
pass that  did  not  relate  to  land ;  and  the  defendant,  as  a 
wrong-doer,  was  expected  to  make  out  a  justification, 
when  called  upon  by  the  plaintiff  who  had  sustained  the 
injury. 

The  principal  and  most  common  actions  of  trespass 
now  in  use  were  three ;  namely,  those  for  an  injury  to 
the  person,  as  for  battery  or  assault ;  those  for  taking 
goods,  that  is,  a  cepit  et  asportavit ;  and  those  for  entering 
land  or  a  house,  or,  as  it  has  been  since  called,  a  clausum 
fregit.  In  order  to  understand  the  notions  now  enter- 
tained concerning  these  actions,  we  shall  consider  some 
cases  applicable  to  each  of  these  heads,  beginning  first 
with  battery. 

Actions  for  a  battery  were  usually  laid  with  an  assault 
also ;  insutium  fecit,  et  ipsum  verberavit,  vulneravit,  et  male  trac- 
tavit,  etc.  In  the  twenty-second  year,  a  jury  found  that 
the  defendant  struck  at  the  plaintiff  with  a  hatchet,  but 
did  not  hit  him ;  and  they  prayed  the  discretion  of  the 
court  as  to  the  law  upon  the  point,  when  the  damages 

1  Nov.  Nan,  74  b.,  66  b..  a  40  Edw.  in,  5.  »  22  Ass.,  42. 

*  Ibid,  57. 
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were  ordered  to  be  taxed  for  the  assault  only,  and  the 
judgment  against  the  defendant  was  capiatur.1  Again, 
where  a  defendant  was  found  guilty  of  the  assault,  but  not 
guilty  of  the  battery,  the  plaintiff  recovered  damages  for  the 
former,  and  was  amerced  for  the  latter.2  Thus  an  assault 
began  to  be  considered  as  a  distinct  and  independent  cause 
of  action.  The  day  on  which  the  battery  and  assault 
were  laid  began  to  be  considered  as  of  no  consequence ; 
for  where  a  battery  was  found  to  be  on  the  day,  and  on  a 
day  after,  and  even  where  they  found  it  on  another  day, 
it  was  held  sufficient  to  support  the  declaration.3  It  was 
esteemed  a  good  justification  in  assault  and  battery  to 
say  that  the  plaintiff  was  in  a  rage,  and  the  defendant 
only  restrained  him  from  doing  mischief.4  If  a  person 
had  recovered  damages  in  an  appeal  of  mayhem,  this  was 
looked  upon  as  a  recompense  "only  for  the  wounding,  and 
he  might  afterwards  have  an  action  for  the  battery.5 
However,  in  an  action  of  battery,  the  plaintiff  might  give 
in  evidence  a  mayhem,6  as  he  was  not  to  be  deprived  of 
redress  for  the  mayhem,  though  he  chose  to  resort  to  an 
inferior  remedy.  If  a  wife  was  beat,  an  action  of  battery 
lay  for  the  husband  and  wife ;  and  though  the  husband 
only  would  have  the  damages  recovered,  yet,  being  orig- 
inally a  redress  to  which  the  wife  was  entitled,  it  might 
he  laid  ad  damnum  ipsorum.7  An  action  of  battery  would 
lie  for  the  master  against  any  one  who  beat  his  servant.8 
An  action  of  vi  et  armis  would  lie  also  for  the  taking 
away  of  his  servant,9  and  a  fortiori  for  taking  away  his 
villein;  but  if  any  one  married  a  female  villein,  and  aft- 
erwards took  her  away,  the  lord  had  no  remedy  vi  et  armis 
against  the  husband.10  A  man  might  have  trespass  for 
taking  away  his  eldest  son.11  These  were  properly  tres- 
passes on  a  cepit  et  asportavit ;  as  was  that  de  uxore  abductd 
cum  bonis  viri,  in  which  it  was  held  to  be  no  plea  to  say 
that  the  plaintiff  was  divorced  from  his  wife ;  for  the 
action  was  for  damages,  which  should  equally  be  recov- 
ered if  they  were  married  at  the  time.12    However,  it  was 

1  22  Ass,  60.  '  46  Edw.  in.,  3. 

2  40  Edw.  m,  40.  e  39  Edw.  Ill,  1. 

8  39  Edw.  Ill,  1 ;  45  Edw.  Ill,  24.  »  39  Edw.  Ill,  37. 

*  22  Ass,  57.  w  46  Edw.  Ill,  6. 

6  Ibid,  82 ;  43  Ass,  39.  u  28  Ass,  35. 

6  39  Edw.  Ill,  20.  u  23  Edw.  Ill,  23 ;  vide  vol.  ii,  c.  x 
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agreed  that  where  two  were  married  before  years  of  con- 
sent, the  husband  could  not  have  this  action  till  he  had 
arrived  at  such  age,  and  they  had  assented  or  dissented 
from  the  marriage.1 

"When  trespass  was  brought  for  goods,  it  sometimes  be- 
came a  question  what  should  be  construed  a  taking,  and 
what  a  taking  vi  et  armis.  A  defendant  pleaded  that  the 
goods  were  thrown  into  the  sea  in  a  storm,  and  he  took 
them,  and  when  he  came  to  land  he  gave  them  the  plain- 
tiff's servant  to  his  use ;  and  this  was  held  a  bar  of  the 
taking  and  trespass.2  One  tenant  in  common  might  have 
trespass  of  another  of  things  severed  from  the  land,  as 
corn,  hay,  and  the  like ;  but  not  of  things  fixed  to  the 
freehold,  for  then  they  might  have  waste  pro  indiviso.3 
Yet,  where  goods  were  left  to  an  executor,  and  another  to 
distribute,  it  was  held  that  trespass  could  not  lie  for  the 
one  against  the  other.*  Again,  though  an  heir  might 
have  a  detinue  of  charters  against  an  executor,  he  could 
not  have  trespass.5  The  primd  facie  right  was  held  to 
privilege  such  persons  from  the  imputation  of  trespassers. 
Where  a  person,  acting  under  authority  of  law,  any  ways 
abused  that  authority,  he  became  a  trespasser.  As  in 
trespass  for  taking  and  killing  the  plaintiff's  horse  contra 
pacem,  the  defendant  justified  as  taking  it  damage  feasant, 
and  impounding ;  and  because  it  had  leaped  several  times 
over  the  pound,  he  tied  it,  and  so  the  horse  strangled  it- 
self, which  plea  was  held  ill  upon  demurrer.6 

When  the  writ  was  for  breaking  a  house,  or  entering 
land,  the  plaintiff  was  not  to  allege  a  continuance  of  the 
trespass,  because  it  was  a  single  act :  but  where  it  was  for 
depasturing  grass,  and  the  like,  it  might  be  laid  with  a 
continuando.7  There  was  long  time  a  doubt  how  far  this 
action  would  lie  for  a  lessee  against  his  lessor,  and  the 
contrary.  This  being  for  a  trespass  vi  el  armis,  was  thought 
not  to  lie  against  the  lessor,  though  he  had  been  guilty 
of  violating  his  lessee's  possession,  in  direct  opposition  to 
his  own  lease.  This  was  upon  the  idea  of  the  lessor's 
freehold,8  and  the  right  he  had  of  entering  upon  any  part 
of  it ;  while  the  lessee  was  construed  to  have  a  precarious 
possession,  that  made  him  little  more  than  bailiff  to  his 

1  Bro.  Tresp.,420.  *  27  Asa.,  64.  »  46  Ass.,  9. 

1 46  Edw.  III.,  15.  '  43  Edw.  III.,  24.      8  Vide  ante,  c  xii,  etc. 

s  21  Edw.  in.,  9,  29.  6  27  Ass.,  64. 
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lessor.  But  the  opinion  of  a  farmer's  interest  was  now 
altered,  and  the  plea  of  freehold  had  long  been  disre- 
garded ;  therefore,  where  a  lessor  distrained,  or  did  any 
other  act  upon  the  land  which  in  the  case  of  a  common 
person  would  be  trespass,  the  lessee  for  years  might  have 
trespass  vi  et  armis.1  On  the  other  hand,  where  in  a  lease 
to  one  for  life  there  was  a  reservation  of  certain  trees ; 
which  trees  the  tenant  cut :  there  it  was  held,  that  tres- 
pass vi  et  armis  would  lie  by  the  lessor  against  the  lessee 
for  cutting  the  trees.2  Trespass  was  a  remedy  grounded 
upon  the  actual  possession  of  the  plaintiff;  therefore  it 
was  a  rule,  wherever  a  person  was  any  way  put  out  of 
possession,  he  could  not  maintain  a  trespass  till  he  had 
made  a  re-entry.3 

Respecting  trespass  in  general ;  it  had  long  been  held, 
that  there  were  no  accessaries  in  trespass,  but  all  were 
principals ;  and  therefore,  that  a  person,  by  assenting  aft- 
erwards to  a  trespass  committed,  was  liable  to  an  action.4 
A  writ  of  trespass,  as  it  was  for  a  wrong  done,  was  to  be 
brought  against  the  wrong-doers  individually,  and  there- 
fore it  would  not  lie  against  a  corporation,  against  which 
no  capias  could  issue : 6  and  it  was  agreed  that  more  tres- 
passes than  one  might  be  joined  in  one  writ.  It  was  a 
common  plea  in  trespass  for  hunting,  to  say,  that  the  de- 
fendant had  license.6  In  all  actions  of  trespass,  any  mat- 
ter stated  as  a  recompense  to  the  plaintiff  might  be  pleaded 
in  discharge ;  as,  recovery  in  another  action ;  amercement 
in  an  inferior  court;7  that  he  had  agreed  with  the  plaintiff 
for  the  trespass ; 8  or  even  such  as  was  only  in  a  course  of 
giving  the  plaintiff  satisfaction,  namely,  that  an  action 
of  replevin  was  depending  for  the  same  taking.9  An 
officer  might  justify  in  trespass  under  the  process  of  a 
court,  however  erroneous  ;  but  not  so,  if  the  cause  of  ac- 
tion arose  without  the  limits  of  the  court's  jurisdiction.10 

But  not  content  with  the  writ  of  trespass  in  its  old 
form,  they  endeavored  to  make  it  more  uni-    of  ,„,Uoiia  on 
versal,  by  enlarging  its  scope,  and  modifying      thecase- 
its  terms,  so  as  to  adapt  it  to  every  man's  own  case;  in 

1  48  Edw.  ni.,  5,  6,  7 :  vide  vol.  ii..  c.  xi.  6  42  Edw.  III.,  1,  2. 

a  46  Edw.  ni.,  22.  7  47  Edw.  III.,  19. 

>  44  Edw.  III.,  18.  e  22  Ass.,  51. 

4  38  Edw.  III.,  18 ;  30  Ass..  6.  »  38  Edw.  III.,  35. 

6  22  Ass.,  67.  10  22  Abs.,  64. 
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doing  which  they  availed  themselves  of  the  statute  of 
"Westm.  2,  authorizing  writs  to  be  framed  consimili  casft.1 
This  novelty  did  not  show  itself  till  towards  the  middle 
of  this  reign ;  and  when  it  appeared  in  court,  it  under- 
went a  discussion  and  debate  that  indicated  great  doubt 
about  the  propriety  and  nature  of  the  innovation. 

The  first  case  of  this  sort,  to  be  found  in  the  reports,  is 
in  the  22d  year  (a) ;  when  an  action  was  brought  against 
a  man,  for  that  he  had  undertaken  to  carry  the  plaintiff's 
horse  in  his  boat  over  the  Humber,  safe  and  well ;  but 
that  he  overloaded  his  boat  with  other  horses,  by  which 
overloading  the  plaintiff's  horse  perished,  a  tort  et  a  dam- 
ages^ etc.  It  was  objected  to  this  writ,  that  it  supposed  no 
tort  in  the  defendant,  but  on  the  other  hand  proved  the 
plaintiff  should  rather  have  a  writ  of  covenant.  But  it 
was.said  by  one  of  the  judges,  that  the  defendant  com- 
mitted, as  it  should  seem,  a  trespass  in  overloading  the 
boat,  by  which  his  horse  perished,  and  that  the  action 
would  lie.2  Thus  the  notion  of  a  trespass,  or  a  malfeasance, 
was  the  principle  upon  which  the  application  of  this  new 
remedy  was  explained,  and  justified,  even  in  this  in- 
stance, which  seems  to  approach  nearer  to  the  nature  of 
a  contract. 

It  was  taking  the  idea  of  trespass  in  a  very  large  sense, 
to  consider  this  and  some  writs  which  follow  to  be  at  all 
allied  to  it.  From  this  time  to  the  42d  year,  we  find 
mention  of  several  actions,  and  dicta  concerning  remedies, 
which  could  be  no  other  than  actions  formed  upon  the 
special  case  of  the  party,  without  including  any  trespass, 
except  of  the  vague  kind  above  supposed.  It  was  said 
that  should  a  contract  be  made  between  two  men,  that 
one  should  give  the  other  £10  in  case  he  would  marry  his 
daughter,  an  action  would  lie  for  the  money.3  This  ac- 
tion could  not  be  such  an  one  as  we  have  hitherto  inthe 
course  of  this  History  met  with;  for  covenant,  which 
seems  the  only  writ  applicable  to  such  a  case,  would  not 
lie  but  upon  a  deed :  it  must  therefore  have  been  a  special 

(a)  This  is  a  mistake.  There  are  cases  of  the  "action  sur  le  case"  in  the 
Year-Book  Edward  II.,  and  one  or  two  earlier  than  that  here  mentioned  in 
that  of  Edward  I.  There  can  be  no  doubt  that  this  class  of  actions  had 
originated  in  the  statute  of  consimili  cosil  of  Edward  I.,  and  had  been  gradu- 
ally gaining  ground  ever  since. 

1  Vide  ante,  c.  x.  *  22  Ass.,  41.  •  Ibid.,  70. 
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writ  upon  the  case.  "We  find  several  of  the  same  kind  : 
an  action  against  a  sheriff  for  quashing  the  plaintiff's 
essoin  in  a  plea  of  replevin  before  him,  without  the  assent 
of  the  suitors:1  an  action  against  a  sheriff  for  a  false  re- 
turn of  summons;2  for  directing  a  wrong  officer  to  sum- 
mon a  panel,  which  was  therefore  quashed  ;3  an  action  of 
slander  for  calling  the  plaintiff  traitor,  felon,  and  robber;4 
an  action  against  a  man  because  he  took  certain  cattle 
from  another,  and  offered  them  to  sale  to  the  plaintiff  as 
his  own,  who,  confiding  in  his  word,  bought  them,  and 
they  were  afterwards  taken  from  him  by  the  true  owner:5 
all  these  were  actions  of  a  new  form ;  those  against  the 
sheriff  being  writs  of  deceit  upon  the  case  (mentioned  under 
that  name  in  the  old  Natara  Brevium)  introduced  in  the 
room  of  the  writ  of  deceit  which  has  been  mentioned 
before,  and  were  merely  for  the  purpose  of  recovering 
damages  against  the  sheriff.  Two  of  them  were  such  for 
which  the  old  law  provided  no  remedy,  matters  of  scandal 
being  wholly  of  spiritual  cognizance ;  and  the  last  being 
within  the  scope  of  none  of  the  common-law  writs  which' 
we  have  met  with  in  former  reigns. 

The  same  may  be  said  of  the  following :  Trespass  (says 
the  Report)  was  brought  against  an  innkeeper  and  his 
servant ;  upon  which  the  plaintiff  counted,  that  whereas 
it  was  a  custom  and  usage  through  all  the  realm  of  Eng- 
land, that  in  all  common  inns  the  innkeeper  and  his  ser- 
vants should  take  good  care  of  what  things  their  guests 
had  in  their  chamber  in  the  inn,  the  plaintiff  came  to  the 
defendant's  inn,  and  left  certain  things  in  his  chamber 
there;  and  while  he  was  gone  out,  some  persons  came  and 
took  them  away,  through  the  neglect  of  the  defendant 
and  his  servants,  per  tort,  et  enconter  les  peas,  and  to  the 
damage  of  the  plaintiff,  etc.,  and  he  had  (says  the  Report) 
a  writ  upon  the  whole  matter  according  to  his  case ;  and 
the  action  was  held  good.6 

In  the  foregoing  cases  there  was  no  debate  upon  the 
form  of  the  action ;  in  the  following  some  few  objections 
were  started,  which  serve  to  give  a  better  idea  of  the  no- 
tion they  then  entertained  of  these  special  writs.  An 
action  of  trespass  was  brought  against  a  farrier,  for  that 
being  employed  to  shoe  the  plaintiff's  horse,  quare  clavwm 

1 26  Ass.,  45.  J  38  Ass.,  13.  s  42  Ass.,  8. 

1  Ibid.,  48.  *  30  Ass.,  29.  «  42  Edw.  III.,  13. 

vol.  m.— 25  T 
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fecit  in  pede  equi  sui  in  certo  loco  per  quod  prqficuum  equi  mi 
per  longum  tern/pus  amissit,  etc.  To  this  writ  it  was  objected, 
that  it  was  in  trespass,  and  yet  was  not  laid  vi  et  armis. 
It  was  answered,  that  the  plaintiff's  writ  was  according 
to  his  case,  and  therefore  good;  and  though  it  was  still 
urged  that  the  writ  should  say  vi  et  armis,  or  malitiosijixit, 
and  if  any  trespass  was  done,  it  ought  to  be  against  the 
peace,  yet  the  writ  was  held  good.1 

This  seemed  to  be  giving  up  the  idea  of  trespass  en- 
tirely. But  notwithstanding  this  reasoning,  we  find  the 
name  was  still  preserved :  for,  two  years  afterwards,  there 
is  a  report  of  a  writ  of  trespass  sur  son  case  brought  by  a 
man  against  a  surgeon,  much  upon  the  same  ground  as 
that  just  mentioned.  The  writ  stated,  that  the  plaintiff's 
right  hand  had  been  hurt,  and  the  defendant  undertook 
to  cure  it ;  but  by  the  negligence  of  the  defendant,  and 
his  want  of  care,  his  hand  was  made  so  much  worse,  as 
to  become  a  mayhem,  a  tort  et  a  ses  damages,  and  the  writ 
was  neither  vi  et  armis,  nor  contra  pacem.  However,  this 
was  held  good,  and  treated  as  an  action  of  trespass :  and 
yet,  because  it  did  not  allege  force  and  arms,  and  contra 
pacem,  it  was  considered,  so  far,  as  differing  from  trespass, 
properly  so  called ;  and  for  that  reason  it  was  the  opinion 
of  one  of  the  justices,  that  the  defendant  should  be  ad- 
mitted to  wage  his  law.2 

The  following  is  termed  by  the  Reporter  trespass  upon 
the  case,  and  yet  is  laid  vi  et  armis  and  contra  pacem.  It 
was  brought  against  a  miller,  and  the  writ  charged,  qubd 
cum  prcedictus  Johannes,  etc.,  et  antecessor es  sui  a  tempore  cujus 
memoria  non  existit,  molere  debuerunt  sine  mutturd,  etc.,  prce- 
dictus defendens,  etc.,  preedictum  querentem  sine  multurd  molere 
vi  et  armis  impedivit,  etc.  Upon  this  the  plaintiff  declared, 
that  when  he  came  to  have  his  corn  ground,  the  defend- 
ant took  two  bushels,  etc.,  with  force  and  arms.  It  was 
objected  to  this,  that  as  the  plaintiff,  in  his  declaration, 
stated  that  the  defendant  took  toll,  he  might  have  had  a 
general  writ  of  cepit  et  asportavit  his  corn  with  force  and 
arms,  and  not  this  special  writ.  To  this  it  was  answered, 
that  surely  the  plaintiff,  if  he  had  sustained  an  injury,  was 
entitled  to  a  remedy  applicable  to  his  case.  But  the  court 
decided,  that  as  he  must  have  brought  a  general  writ  if  all 

1  46  Edw.  III.,  19  pi.  *  48  Edw.  III.,  15. 
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his  corn  had  been  taken,  so  he  must  if  part  was;  and 
therefore  it  was  held  that  this  writ  was  hot  good.1  How- 
ever, about  three  years  afterwards  the  same  writ  was  held 
good.2  Again,  we  find  an  action  of  trespass  against  a 
woman  for  burning  the  plaintiffs  house  with  force  and 
arms.  There  was  no  debate  upon  the  form  of  the  writ, 
though  the  jury  found  that  the  house  was  burnt  by  negli- 
gence, and  not  with  force  and  arms,  or  malice,  and  that 
the  house  in  question  was  rented  by  the  woman  from  the 
plaintiff,  from  year  to  year.3 

From  the  foregoing  instances  it  appears  not  to  have  been 
well  agreed  when  the  proper  remedy  was  a  general  com- 
mon law  writ  of  trespass,  and  when  a  special  writ ;  nor 
again,  when  a  special  writ  should  be  laid  vi  et  armis,  and 
when  not.  These  were  difficulties  in  this  new  remedy, 
which  were  left  to  be  settled  by  the  refined  notions  that 
obtained  in  after-times  upon  this  subject.  The  great 
motive  to  inserting  vi  et  armis  was,  that  the  plaintiff  be- 
came thereby  entitled  to  process  of  capias,  and  the  defend- 
ant could  not  wage  his  law ;  whereas  in  a  writ  not 
containing  that  suggestion,  there  lay  only  distringas,  audi 
the  defendant  might  wage  his  law. 

Thus  far  of  particular  actions :  we  shall  next  speak  of 
the  proceeding  and  process,  which  were  more  pr00eedings  by 
or  less  applicable  to  all  the  foregoing  writs.  >»".<*>• 
Whatever  conjectures  may  be  formed' concerning  the  origin 
of  proceedings  by  bill,  it  is  beyond  all  question  that  actions 
were  brought  in  this  way  during  all  this  reign,  and  the 
books  are  full  of  them.  But  we  are  not  enabled  to  pro- 
nounce upon  the  nature  and  properties  of  this  new  method, 
as  no  debate  arose  upon  it.  We  can  only  say,  that  they 
proceeded  by  bill  on  all  the  three  courts,  of  king's  bench, 
common  pleas,  and  exchequer ;  that  the  bill  begun  A. 
queritur  de  B.,  etc.,  and  went  on  as  a  common  writ;  nor 
does  it  appear,  from  any  of  the  cases  reported,  that  in  bills 
in  the  king's  bench  there  was  any  mention  of  the  custody 
of  the  marshal.  If  that  was  the  ground  of  jurisdiction, 
it  was  so  understood,  and  not  thought  necessary  to  be 
alleged.  The  bills  in  the  exchequer  are  in  general  against 
sheriffs,  who  may  be  considered  as  privileged  persons,  in 
the  light  of  king's  officers.      The  bills  in  the  common 

1 44  Edw.  III.,  20.  "Ibid.  s  48  Edw.  III.,  25. 
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pleas,  were  sometimes  for  and  against  attorneys.  There  is 
one  brought  qui  tarn  pro  domino  rege  qu&m  pro  seipso ;  and 
was  for  an  assault  by  a  person,  who,  being  plaintiff  in  an 
action  in  that  court,  was,  while  bringing  a  writing  thither 
to  prove  his  case,  attached  by  the  defendant.1  This  being 
a  contempt  of  the  king's  peace  and  justice,  might  for  that 
reason  be  considered  as  the  subject  of  an  action  in  that 
form.  It  was  laid  down,  that  a  person  might  have  an  ap- 
peal by  bill  in  the  king's  bench  of  any  matter  that  touched 
the  king,  whether  mediately  or  immediately.2  For  fur- 
ther information  on  this  subject,  we  must  wait  till  we 
arrive  at  later  times,  when  they  began  to  speak  more 
plainly  about  the  commencing  of  actions  by  bill,  and  the 
extent  of  this  privilege  was  explained  upon  certain  and 
settled  rules. 

There  was  another  course  by  which  matters  used  to  be 
commenced  or  forwarded  in  court,  which  was  by  surmise 
or  suggestion.  In  one  sense  of  these  terms,  (and  the  origi- 
nal one),  in  all  probability,  nothing  more  was  meant  than 
a  verbal  application,  praying  that  process  might  issue  for 
carrying  on  a  suit  already  commenced  ;  and  in  that  sense 
we  frequently  meet,  in  the  Reports  of  this  reign,  with  a 
suggestion  to  the  court.3  But  there  certainly  was  in  the  ex- 
chequer an  original  commencement  of  a  suit,  as  has  been 
mentioned  in  another  place,  by  a  mere  verbal  surmise  or 
suggestion;4  and  though  this  was  sometimes  disputed  in 
the  case  of  common  persons,  yet  it  was  still  held  to  be  the 
course  of  that  court,  and,  in  the  case  of  the  king,  was  not 
attempted  to  be  withstood.5  This  was  the  shape  in  which 
that  proceeding  first  showed  itself,  which  afterwards  grew 
into  an  information. 

Pleading  in  causes  was  carried  on  through  great  part  of 

,    0f  pleading     this  reign  much  in  the  way  in  which  it  was 

described  in  the  former  period  («);  but  it  is 

(a)  _  It  is  most  important  to  bear  in  mind  that,  during  this  age,  as  the 
pleading  was  only  oral,  upon  any  objection  taken  at  the  bar  by  reason  of 
demurrer,  the  other  party  could  at  once  discuss  it,  and,  if  he  saw  any  ground 
for  it,  demand  his  'pleading ;  and  it  was  only  if  both  parties  insisted  upon 
the  ppint— one  on  his  pleading,  and  the  other  on  his  objection  —  that  they 
remained  in  judgment,  as  it  was  called,  and  even  then,  before  judgment^ 
either  party  could  withdraw  his  pleading  (BellewJs  Oases,  temp.  Rich.  II.,  foL 
131).    It  was  only  when  the  parties  remained  in  judgment  that  the  demurrer 

1  30  Ass.,  14.  >  Passim.  *  40  Ass,  35. 

'  17  Ass.,  5.  4  Vide  ante,  c.  xiv. 
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said,1  that  about  the  middle  of  this  reign  it  became  the 
practice  to  draw  up  the  declaration  and  pleas  out  of  court, 
knd  deliver  them  in  writing  to  the  prothonotary,  from 
whom  the  adverse  party  received  a  copy,  to  enable  him  to 
give  in  his  plea  in  answer.  The  book  entitled  Novce 
Narrationes  is,  adduced  as  a  confirmation  of  such  conjecture. 
But  this  seems  to  give  little  credit  to  a  conjecture  other- 
wise without  foundation.  There  appears  nothing  in  the 
Reports  of  this  reign  to  assure  us  of  any  such  alterations  ; 
for  they  state  the  pleading  on  both  sides  in  the  same  man- 
ner as  the  Reports  of  the  time  of  Edward  II. ,  as  though  they 
were  debated  vivd  voce  in  court.  Yet  it  cannot  be  denied, 
that,  towards  the  latter  part  of  this  king's  time,  pleading 
Was  brought  to  more  certainty  and  system  than  it  had 
before  exhibited ;  such  as  it  was  natural  should  follow  from 
the  deliberation  with  which  proceedings  might  be  penned 
when  drawn  out  of  court.  It  is  therefore  truly  said  by 
Sir  Matthew  Hale,  that  pleadings  were  now  somewhat 
more  polished  than  in  the  former  reign,  without  running 
into  uncertainty,  prolixity,  or  obscurity.2  The  putting  of 
pleadings  into  writing  was  the  first  step  towards  the  re- 
finement and  subtlety  affected  by  pleaders  in  after-times ; 
though  at  present  they  went  no  further  than  was  necessary 
to  bring  the  matter  in  question  before  the  court  with  due 
clearness  and  precision. 

Sufiicient  has  been  said,  in  speaking  of  different  actions, 
to  give  some  idea  of  the  state  of  pleading  at  this  period : 

was  entered  (Keilway,  81).  It  is  evident,  therefore,  that  the  rules  of  pleading 
might  well,  under  such  a  system,  be  safely  enforced,  for  the  judgment  could 
never  be  given  upon  the  pleading  unless  it  was  really  material.  The  author, 
following  Gilbert,  supposes  that  the  ancient  practice  was  changed  in  this 
reign,  but  it  appears  by  the  case  cited  from  BeUewe's  Beports  that  it  was  not 
so ;  and  all  through  the  Year-Books  of  this  and  ensuing  reigns  there  is  no 
trace  of  any  alteration  of  the  practice,  but  pleading  went  bn  orally  at  the 
bar,  either  party  amending  upon  any  objection  made,  if  he  elected  so  to  do 
at  the  time;  and  if  ever  pleadings  were  put  into  writing,  it  could  only  have 
been  when  the  parties  either  "remained  in  judgment"  on  demurrer,  or,  on 
the  other  hand,  when  they  had  "  pleaded  to  issue ;"  and  of  course  the  record 
was  made  up  for  nisi  prius.  It  would  indeed  have  been  idle  to  reduce  the 
pleadings  to  writing  until  they  were  finally  settled,  either  on  a  demurrer  or 
an  issue  of  fact,  the  pleading  being  undoubtedly  oral,  in  the  first  instance, 
all  through  the  Year-Books,  up  to  the  reign  of  Henry  VIII.  But  no  doubt 
when  the  parties  had  agreed  as  to  their  pleading,  the  prothonotaries  entered 
then  of  record,  and  to  that  end  required  each  party  to  present  his  pleading 
in  writing. 
1  Gilbert's  Orig.  of  King's  Bench.  a  Eut.  Cam.  Law,  173. 

25* 
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what  remains  to  be  added  will  be  very  short  and  general. 
It  seems  that  in  the  beginning  of  this  reign  the  order  of 
pleading  to  the  count  before  the  writ  began  to  obtain 
in  practice ;  for  it  is  said  in  the  4th  year  that  after  oyer 
of  the  writ,  (which  was  necessary  previous  to  its  being 
pleaded  to,)  the  defendant  should  not  plead  to  the  count ;° 
and  though  afterwards 2  the  contrary  was  permitted,  yet  a 
few  years  after,  namely,  in  the  30th  year,  it  seems  to  have 
been  settled  in  the  following  way :  that  a  defendant  should 
plead  first  to  the  jurisdiction,  then  to  the  person  of  the 
plaintiff  or  defendant,  then  to  the  count,  then  to  the  writ, 
and  lastly  to  the  action.3  There  might  be  reasons  of  con- 
venience and  propriety  which  contributed  to  establish  this 
course.  When  pleadings,  were  put  into  writings  it  was 
natural  that  the  count  should  become  more  strict  and 
formal ;  and,  as  it  contained  the  substance  of  the  writ,  it 
was  sufficiently  full  and  explicit  to  become  the  first  object 
of  criticism  to  the  defendant,  as  the  writ  had  been  in 
earlier  times ; i  the  defendant  therefore  in  his  defence  was 
expected  first  to  take  notice  of  that,  or  entirely  to  waive 
all  objections  to  it. 

The  fashion  of  these  times  was  to  state  special  matter 
of  justification  or  title  in  almost  all  actions,  and  to  avoid 
as  much  as  possible  the  general  issue:  this  led  to  much 
vying  and  revying  on  both  sides.  Perhaps  this  arose  from 
the  nature  of  assizes  and  real  actions,  which,  being  special 
in  their  form  and  for  the  trial  of  some  title,  necessarily 
called  upon  the  parties  to  be  particular  in  their  pleadings; 
the  personal  actions  in  use  naturally  partook  of  the  pre- 
vailing taste ;  not  to  mention  that  in  trespass  and  replevin 
some  question  of  title  was  very  often  litigated. 

We  have  seen  in  the  preceding  reign,6  that  the  practice 
me  seda  and   of  examining  the  seeta  of  the  plaintiff  had 

iaW-wager.  ceage,^  though  they  still  continued  to  be  pro- 
duced ;  but  since  they  had  thus  become  almost  useless,  it 
may  be  doubted  whether  now  they  continued  even  to  be 
produced;  at  least,  there  is  no  mention  of  the  secta  all 
through  this  reign ;  though  the  formal  conclusion  of  decla- 
rations by  inde  producit  sectam,  as  it  was  still  used,  preserved 
a  remembrance  of  the  old  practice.  The  secta,  however, 
were  still  produced  by  a  defendant,  who  waged  his  law, 

14Edw.III.,133)134.     3  Thel.  Dig.,  lib.  10,  c.  i.,  21.     *  Vide  ante ,c  xiL 
8  24  Edw.  in.,  35,  47.      *  Vide  ante,  c.  xii. 
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though  it  may  be  presumed  they  were  never  examined,  as 
the  only  object  of  such  examination  had  formerly  been  to 
confront  them,  and  weigh  their  evidence  against  that  of 
the  plaintiff's  secta. 

The  law-wager  did  not  seem  to  be  settled  upon  such 
fixed  principles  as  to  leave  no  doubt  about  the  instances 
where  it  should  and  where  it  should  not  be  allowed.  "We 
find  some  difference  of  opinion  upon  this  point.  The  state 
in  which  this  piece  of  old  law  stood  in  this  reign  will  be 
better  understood  from  a  short  view  of  some  adjudged 
cases. 

We  have  before  seen  that  a  defendant  was  not  per- 
mitted to  wage  his  law  against  an  obligation.  However, 
though  he  could  not  deny  the  obligation,  and  the  debt 
grounded  thereon,  in  this  way,  he  was  allowed,  in  an  ac- 
tion upon  a  deed,  the  privilege  of  waging  his  law -of  non- 
summons,  and  the  like,  in  the  same  manner  as  had  long 
been  used.1  The  following  are  some  instances  of  law- 
wager.  In  accompt,  the  defendant  said  that  he  gave  the 
plaintiff  a  statute  for  the  debt,  and  a  tunnel  of  wine  for 
the  damages ;  to  which  the  plaintiff  replied  that  he  never 
received  them,  and  tendered  his  law,  which  was  received;2 
the  issue  being  considered  as  in  the  nature  of  the  general 
issue  in  detinue,  where  the  law-wager  was  the  common 
trial.  In  an  action  of  accompt,  where  the  receipt  was 
alleged  to  be  by  the  hands  of  another,  the  law-wager  was 
allowed ; 3  the  same  also  in  debt  upon  the  arrear  of  an 
account.4 

In  detinue  of  charters  law-wager  was  allowed,5  notwith- 
standing it  was  urged  that  charters  being  things  relating 
to  the  freehold,  ought  to  take  the  action  out  of  the  com- 
mon course,  like  an  obligation  upon  which  an  action  of 
debt  was  founded.  In  another  action,  some  years  after, 
for  detaining  charters,  this  matter  was  argued  again,  and 
a  difference  seems  to  have  been  taken  between  a  general 
declaration  of  charters  and  one  that  specified  the  charters 
detained,  upon  which  the  plaintiff  had  leave  to  amend; 
and,  after  specifying  the  charters,  the  defendant  was  forced 
to  plead  to  the  country.6  This,  however,  was  of  a  bail- 
ment to  the  predecessor  of  the  defendant,  who  was  dean 

1  28  Edw.  Ill,  100  a. :  29  Edw.  Ill,  44  b.  4  49  Edw.  Ill,  3 ;  43  Edw.  Ill,  1  a, 
'  30  Edw.  Ill,  4  b.  *  38  Edw.  Ill,  7  a. 

s  47  Edw.  Ill,  18.  6  44  Edw.  Ill,  41  b. 
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of  a  church,  which  was  an  additional  reason  for  putting 
it  to  the  country. 

It  was  held  that  law-wager  should  not  lie  in  deht  for 
recovery  of  rent,  because  it  was  connected  with  the  realty.1 
The  rent  in  this  case  consisted  not  in  money,  but  in  corn 
and  other  things ;  and  the  action  was  laid,  not  in  debt, 
but  as  for  a  detinet  of  those  articles,  upon  which  ground  it 
was  that  the  defendant  offered  his  law-wager,  and  upon 
the  above  reason  it  was  refused. 

In  an  attachment  upon  a  prohibition,  the  defendant  was 
not  suffered  to  wage  his  law ;  for  it  was  Baid  that  suing 
in  the  spiritual  court  was  a  trespass  and  contempt  of  the 
king's  writ  and  authority,  and  in  such  case  no  wager  at 
law  could  be  allowed.2  Notwithstanding  this  determina- 
tion it  was  allowed  in  a  subsequent  case,,  though  in  another 
they  returned  back  to  the  first  resolution,  and  so  settled 
the  law.3  Indeed  it  was  held  generally  that  no  defendant 
could  wage  his  law  against  the  king,*  for  which  reason  it 
was  never  allowed  in  the  court  of  exchequer.  It  was 
held,  that  where  a  testator  might  wage  his  law,  his  ex- 
ecutors might  also.5 

The  trial  by  proofs,  which  is  so  often  mentioned  in  G-lan- 

Trwbyprooft,  ville  and  Bracton,6  continued  still  in  use, 
and  other  trials,  though  its  application  was  extremely  circum- 
scribed (a).  It  seems  to  have  been  resorted  to  only  in  such 
cases  where  the  matter  could  not,  by  construction  of  law, 
be'  supposed  to  be  within  the  knowledge  of  the  pais  or 
country.  The  most  common  instances  we  meet  with  of 
this  trial  were,  where  the  husband  was  alleged  to  be  alive 
in  another  county.  Thus,  in  an  assize  brought  by  a 
woman,  quce  fu.it  uxor  B.,  the  tenant  said  that  B.  was  alive 

(a)  Trial  by  witnesses  was  applicable,  anciently,  to  an  issue  arising  on  the 
death  of  the  husband  in  an  action  of  dower ;  and  in  some  other  cases  (Abbot 
of  Strata-Mw-cdla's  ease,  9  .Rep.  30  b. ;  Grace  Faux  v.  Barnes,  Lord  Baym.  174). 
In  dower,  if  tenant  pleads  that  the  husband  is  still  living,  the  trial  shall  not 
be  by  jury,  but  witnesses  (1  Bulst.,  131).  In  case  of  trial  by  witnesses,  the 
court  upon  issue  of  writ  orders  that  both  parties  produce  in  court,  at  a  given 
day,  their  respective  witnesses.  The  judges  examine  and  decide,  and  the 
judgment  is  pronounced  accordingly.  On  thiB  trial  the  affirmative  must  be 
proved  by  two  witnesses  at  least  (3  Bio.  Com.,  336). 

1  50  Edw.  in.,  16  b.  !  18  Edw.  III.,  4  a. 

8  24  Edw.  III.,  39  a.  j  44  Edw.  in,  32.  <  50  Edw.  III.  1. 
6  29  Edw.  III.,  36  b.,  37  a.  -  ' 

6  Vide  vol.  i.,  c.  iv. ;  vol.  iL,  c.  v. 
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in  another  county,  and  he  was  ready  to  prove  it,  to  put  it 
on  the  trial  by  proofs.  To  this  it  was  answered  by  the 
other  side,  that  this  amounted  to  the  issue  of  covert  baron, 
which  was  triable  by  the  assize ;  therefore  they  prayed  the 
assize  might  pass.  But  it  was  the  opinion  of  the  court, 
that  this  point  had  formerly  been  always  tried  by  proof, 
and  so  it  must  continue ;  yet,  they  said,  had  the  assize 
been  brought  without  the  plaintiff  alleging  quae  fuit  uxor 
B.  it  would  have  been  otherwise.  If  the  deed  of  an  ances- 
tor was  pleaded,  and  it  was  contended  on  the  other  side 
that  such  ancestor  was  alive  in  another  county,  or  beyond 
sea,  it  was  the  opinion  of  some  that  this  should  be  tried 
by  the  assize,  and  not  by  proofs}  In  an  assize  against 
baron  and  feme  the  baron  did  not  appear,  but  the  wife  did, 
and  pleaded  ,the  death  of  the  baron  in  a  foreign  county ; 
upon  which  the  plaintiff  prayed  the  assize,  without  alleg- 
ing the  baron  to  be  alive  in  the  first  county;  but  this 
creating  a  difficulty,  the  justices  adjourned  it  to  West- 
minster, where  it  was  adjudged  that  it  should  be  tried  by 
proofs.2  Again,  in  an  appeal  in  the  king's  bench,  by  a 
woman  for  the  death  of  her  husband,  in  the  county  of  B., 
the  defendant  said  that  he  was  alive  in  the  county  of  N., 
and  they  had  a  day  given  them  to  bring  their  proofs  on 
both  sides ;  one  to  prove  the  death,  the  other  the  life  of 
the  party.3  This  trial  in  appeal  was  considered  as  per- 
emptory ;  and  therefore,  if  there  was  a  doubt  of  succeed- 
ing, they  would  withdraw  that  plea,  and  plead  the  general 
issue,  not  guilty.4 

The  foregoing  trials  were  all  upon  one  point.  The  fol- 
lowing was  of  another  sort.  In  an  assize  there  arose  the 
issue,  whether  the  priory  of  D.  was  donative  and  remov- 
able, or  perpetual ;  and  the  Reporter  says,  it  should  seem 
this  ought  to  be  tried  by  the  assize,  and  not  by  proofs,  be- 
cause it  lay  in  the  knowledge  of  the  pais  whether  the 
priors  had  enjoyed  the  land  all  their  lives,  and  acted  as 
lawful  owners  all  that  time ;  but  it  was  said  by  Percy  that 
as  the  prior  was  a  .prior  alien,  and  the  chief  priory  was 
beyond  sea,  it  should  be  tried  by  proofs.5  It  may  be  ob- 
served, that  the  formal  words  by  which  a  party  signified 
that  he  meant  to  make  out  what  he  asserted  per  pais — 
namely,  that  he  was  ready  to  verify  it — seemed  to  import 

1  36  Ass.,  5.  _ s  41  Ass.,  5.  6  Ibid.,  4. 
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a  higher  confidence  in  this  decision  than  in  any  other;  and 
again,  while  the  evidence  of  proofs  could  no  more  than 
prove  the  matter  on  one  side  and  the  other,  the  determi- 
nation of  the  jury  was  called  veredictum,  that  is,  as  it 
should  seem,  a  verity  not  to  be  controverted. 

There  were  other  methods  of  inquiry,  which  might  be 
called  trials  per  proves,  and  were  the  remains  of  the  old 
jurisprudence.  A  recovery  by  default  in  dower  on  a  petit 
cape  was  pleaded  in  an  assize,  and  the  plaintiff  said  the 
land  in  question  was  not  comprised  in  that  recovery.  This 
was  to  be  tried  by  the  summoners  and  viewers  in  the  first 
action ;  and  if  it  had  been  upon  a  grand  cape,  then  by  the 
summoners,  viewers,  and  pernors.1  In  other  cases,  where 
land  was  to  be  identified,  there  was  a  mixed  trial,  consist- 
ing partly  of  the  pais  and  partly  of  proofs ;  as  where,  in 
an  assize,  there  arose  an  issue  whether  the  land  in  ques- 
tion was  extended,  and  put  in  execution  under  a  statute 
merchant,  there  process  was  awarded  against  the  extendors 
to  be  joined  with  the  assize  to  try  the  issue.2  "Where  a 
recovery  was  pleaded  in  a  former  assize  before  the  same 
justices,  and  the  plaintiff  said  they  were  not  the  same 
tenements,  he  put  himself  to  prove  it  per  primos  juratores 
et  per  alios,  and  it  was  tried  in  that  manner.3  This  trial 
by  the  former  jurors  and  by  others  was  very  common 
where  a  former  recovery  was  in  question.4  The  practice 
of  joining  the  witnesses  in  a  deed  to  the  panel  of  jurors 
was  very  ancient,  and  continued  still  in  use,  as  will  be 
seen  presently. 

Another  mode  of  trial  was  by  the  certificate  of  the 
bishop,  who  had  cognizance  in  certain  questions  of  a  sup- 
posed spiritual  nature.  Much  debate  had  been  occasioned 
by  the  contests  about  spiritual  jurisdiction  between  the 
lay  and  ecclesiastical  courts.  When  the  grand  bounds  of 
these  two  tribunals  were  settled  by  parliament,  and  by 
long  usage,  there  apparently-still  remained  disputes  about 
terms,  which  led  into  many  subtle  explanations  and  arti- 
ficial distinctions.  Though  it  was  beyond  all  question, 
that,  in  cases  of  general  bastardy,  matrimony,  profession, 
divorce,  and  the  like,  the  court  Christian  was  to  deter- 
mine ;  yet  it  was  held  that  even  those  points  might  be 
brought  into  debate  in  such  a  way  as  to  draw  the  cog- 

1  48  Edw.  Ill,  11.  3  31  Ass,  6.  3  22  Ass,  16.  *  40  Ass,  4. 


CHAP.  XVI.]  OF  TRIAL  BY  PROOFS  OR  CERTIFICATE.       299 

nizance  of  them  from  the  spiritual  to  the  lay  tribunal. 
It  depended  therefore  upon  the  pleading  and  the  form 
of  the  issue  *  (a)  whether  they  were  to  be  tried  by  certifi- 
cate or  per  pais.  So  minutely  were  these  pretended  dis- 
tinctions refined  upon,  that  they  did  not  always  escape 
the  charge  of  contradiction. 

In  an  assize  by  baron  and  feme,  it  was  alleged  by  the 
tenant,  that  there  had  been  a  divorce  between  the  plain- 
tiffs, and  one  of  them  had  since  been  married  to  the 
tenant,  therefore  she  was  the  wife  of  the  tenant,  and  not 
of  the  plaintiff.  After  much  debate  and  argument,  it  was 
held,  this  should  be  tried  by  the  pais,  and  not  by  certifi- 

(a)  Glanville,  "  inde  de  quis  versus  aliquem  hsereditatem  aliquam  tanquam 
hseres  petat  et  alias  ei  objiciat,  quod  hteres  inde  esse  non  potest,  eo  quod  ex 
legitime  matrimomo  non  fit  natus,  tunc  quidem  illud  in  curia  Domine  Begin 
remanebit,  et  mandabitur  episcopo  loci,  quod  de  matrimonio  ipso  cognoscat 
et  quod  inde  judicaverit,  id  Domino  Eegi  vel  ejus  justiciis  scire  faciat"  (lib. 
vii.,  c.  xiii.).  So  Bracton  lays  it  down :  "  Cum  autem  talis  proponatur  ex- 
ceptio  quod  dotem  habere  non  d cheat,  eo  quod  fuit  tale  non  (per  quern  petit) 
matrinionialiter  dispensata  vel  legitime  matrimonio  copulata  :  hujusmodi 
inquisitio  fieri  non  potest  nee  debet  in  fori  seculari  cum  sit  spirituale :  et 
ideo  demandetur  inquisitio  facienda  ordinario  loci  sicut  episcopo,  etc.,  quo- 
niam  hujusmodi  causae  cognitio  ad  forum  spectat  ecclesiasticum "  (fol.' 302). 
So  Britton,  s.  107,  p.  252,  "  Exceptionis  de  concubinage,  tolle  non  effert."  So 
Fleta,  "  Super  contentionein  autem  despensationis  et  divortii  celebrationem 
non  poterit  justiciarius  procedere  in  fori  seculari,  ideoque  demanditur  inqui- 
sitio facienda  episcopi  loci,  quia  hujusmodi  causarum  cognitio  spectat  ad 
forum  ecclesiasticum ;  quod  convocatis  convocandis  veritatem  diligenter  in- 
quirant  et  inde  certificant  justiciariis  per  literas  suas  patentes "  (lib.  v.,  c. 
xxviii.).  Thus  in  the  Year-Books  of  Edward  II.,  Katerine  de  Bavensdon 
brought  trespass  against  Philip  de  Hardwick,  who  pleaded  that  she  was  his 
wife:  "dit  que  fuit  sa  feme:"  which  she  denied,  and  demanded  where  he 
married  her?  He  said  at  Bavensdon,  within  the  jurisdiction  of  the  bishop 
of  N. ;  upon  which  the  court  sent  a  writ  to  the  bishop,  who  gave  proof  to  the 
parties  which  showed  that  she  was  not  his  wife.  "  L'evesque  dona  prove  a 
les  parties  que  prova  quel  ne  fuit  mys  safeme."  It  was  set  up  that  the  place 
was  in  the  jurisdiction  of  another  bishop,  but  this  the  court  would  not  regard 
( Year-Book,  7  Edw.  II,  22).  Thus  in  an  assize  of  novel  disseisin  of  lands 
in  the  diocese  of  Winchester,  when  the  plea  of  bastardy  was  set  up,  and  a 
marriage  alleged  to  have  been  had  in  London,  the  writ  to  certify  was  sent  to 
the  Bishop  of  Winchester,  and  not  to  the  Bishop  of  London  (38  Assize,  fol. 
30,  p.  231).  So  in  a  writ  sui  eui  in  vitd,  where  bastardy  was  pleaded,  and  a 
marriage  replied  in  the  county  of  S.,  the  writ  was  awarded  to  the  bishop  of 
E.,  where  the  lands  were  ( Year-Book,  7  Sen.  V.,7).  So  in  an  assize  of 
mort  d'ancestor  the  tenant  pleaded  bastardy  in  the  demandant,  who  said  he 
was  bom  in  another  diocese,  and  prayed  a  writ  to  the  bishop  of  that  diocese 
to  certify  the  writ  was  sent  to  the  bishop  of  the  diocese  where  the  lands  lay 
(35  Assize  ;  7  Bro.  Abr.,  Certificate  oVEvesque,  fol.  14).  In  11  Hen.  IV.,  fol. 
78,  it  is  said  that  a  trial  of  matrimony  by  certificate  was  only  in  dower.  It 
was  not  allowed  in  personal  actions  (Mackell  v.  Qarett,  3  Salk.,  64). 
1  Vide  vol.  ii.,  c.  viii. 
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cate  of  the  ordinary;  and  this  was  on  account  of  the  con- 
clusion of  the  plea,  et  essent  nient  son  feme1  (a):  for  if  he 
had  rested  upon  the  divorce  only,  that  being  wholly  a 
spiritual  matter,  must  have  gone  to  that  tribunal ;  but  the 
conclusion  being  a  matter  in  pais,  brought  the  whole  be- 
fore the  country.2  This  distinction  may  help  to  reconcile 
many  of  the  cases.  Thus,  where  the  issue  in  quare  impedit 
was  void,  or  not  void,  it  was  to  be  tried  by  the  country;  but 
otherwise  if  it  had  been  full,  or  not  full;  for  plenarty  was 
to  be  tried  by  the  court  Christian,3  which  alone  could 
judge  of  it.  Where  the  issue  was,  whether  the  maker  of 
a  deed  was  professed  the  day  he  made  it,  it  was  tried  by 
the  country ;  because,  though  the  profession  was  properly 
to  be  tried  by  the  certificate  of  the  ordinary,  yet  here  the 
profession  was  admitted,  and  the  doubt  was  only  upon 
the  time  when  the  deed  was  made.4  On  the  other  hand, 
where  imprisonment  was  alleged  in  the  ordinary's  prison, 
at  the  time  of  the  outlawry,  it  was  tried  by  certificate.5 
It  seems  that  it  had  become  the  practice  to  try  by  the 
country  even  the  direct  questions  of  profession,  general 
bastardy,  and  the  like,  if  alleged  in  a  person  who  was 
dead,  or  a  stranger  to  the  action.  This  had  been  done  in 
some  possessory  actions,  particularly  in  assizes,  where 
dispatch  might  be  thought  some  apology  for  the  innova- 
tion; but  this  was  not  universally  approved,  and  they 
seem  to  have  recurred  sometimes  to  one  tribunal,  and 
sometimes  to  another,  according  to  the  opinion  of  different 
judges.6 

Upon  the  whole,  the  law  seemed  to  stand  thus :  That 
the  issues  of  feme  or  not  feme  covert,  of  sole  parson  or  not 
parson,  born  before  espousals  or  after,  and  the  like  pointB, 

(a)  The  rightfulness  of  espousals,  whether  they  made  lawful  matrimony  or 
not,  was  always  triable  by  the  bishop ;  and  so  of  bastardy,  where  it  was  of 
party  to  the  writ,  and  then  of  right  it  was  tried  by  the  certificate.  But 
whether  a  woman  was  feme  sole  or  eoverte  was  always  inquirable  by  the  coun- 
try (per  pais,  i.  e.,  the  jury) ;  as  where  a.  feme  sole  brought  assize  with  another 
as  covert,  and  the  tenant  said  she  was  covert  of  another  man.  But  whether  a 
woman  was  accowpk  en  loyal  matrimonie  or  not,  was  triable  by  the  bishop. 
The  lawfulness  of  matrimony  was  always  tried  by  the  bishop  and  not  by  the 
country  (Tear-Book,  49 Edw. III., fol.  18 ;  40  Edw. III.,  fol. 40 ;  44 Edw. III., 
12;  42  Edw.  Ill,  8).  If  the  bishop  was  out  of  the  realm,  the  vicar-general 
sent  the  certificate  (41  Edw.  III.,  10). 

1  39  Edw.  III.,  31.       *  44  Ass.,  10. 

1  39  Ass.,  8.  »  Bro.  Trial,  140. 
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which  were  mere  temporal  facts,  were  to  be  tried  by  the 
pais;  but  the  direct  points  of  general  bastardy,  ne  unque 
accouple  in  hyal  matrimony,  profession,  bigamy,  divorce, 
ability  in  a  parson,  and  the  like  matters  of  spiritual  cog- 
nizance, were  to  be  tried  by  the  bishop's  certificate.  Yet, 
owing  to  the  forms  of  some  actions,  as  well  as  to  the  way 
of  pleading  above  stated,  these  direct  issues  on  spiritual 
matters  were  mostly  avoided.  Thus,  where  a  woman  de- 
manded land  of  her  own  possession,  or  of  a  possession 
with  her  husband,  as  in  an  assize,  in  a  cui  in  vitd,  and 
other  possessory  writs,  the  issue  of  ne  unque  accouple,  etc., 
could  not  arise ;  but  it  was  otherwise  in  dower,  and  an 
appeal  de  morte  viri,  for  there  she  claimed  through  her  hus- 
band.1 The  nature  of  possessory  actions  was  such,  that 
the  above  issues  seldom  arose  between  the  parties,  but 
connected  with  such  circumstances  as  made  them  very 
proper  objects  to  be  inquired  of  by  the  country;  which 
consideration  was  assisted  by  a  general  propensity  rather 
to  commit  the  trial  to  a  jury,  than  to  the  ecclesiastical 
judge. 

In  proportion  as  any  of  the  foregoing  trials  gave  way, 
the  trial  by  the  country  succeeded  in  its  place ; 
this  mode  of  trial  became. every  day  more  com-  verpaw. 
mon  (a).  As  it  grew  more  frequent,  its  nature  and  prop- 
fa)  There  was  a  close  and  intimate  connection  between  the  county  court 
system  and  the  trial  by  jury,  which  was  trial  per  pais,  i.  e.,  trial  by  the  coun- 
try, which  meant  the  county,  in  the  ancient  language  of  the  law.  Hence  a 
party  was  said  to  put  himself  upon  the  country,  that  is,  the  men  of  the 
county;  and  thus  trial  by  jury  was  trial  by  men  of  the  county  —  the  only 
difference  being,  though  a  vital  difference,  that  the  jury  were  selected  and 
sworn.  In  the  county  court,  the  suitors,  i.  e.,  the  general  body  of  the  free- 
holders, were  the  judges  ( Year-Booh,  7  Edw.  II,  fol.  249).  A  jury  was  only 
a  sworn  and  selected  number  from  the  same  general  body.  And  as  the  men 
of  the  county,  and  among  them  the  men  of  the  hundred  or  vill,  were  the 
judges  in  the  comity  court,  because  they  were  of  the  vicinage,  so  a  jury  was 
composed  of  men  of  the  vicinage.  If  there  were  not  enough  of  the  vicinage 
in  the  local  court,  the  case  would  go  to  the  king's  court.  As  where  an  issue 
joined  in  a  writ  of  right  in  a  local  court,  only  six  suitors  could  be  obtained 
to  try  the  case,  and  so  it  was  removed  into  the  king's  court,  and  a  jury 
awarded  de  vitineto  ( Year-Booh,  7  Edw.  II.,  238).  Thus  the  same  men  who 
would  try  the  case  in  the  county  court  might  try  it  as  a  jury  in  the  king's 
court,  for  which  reason,  if  it  was  desired  to  avoid  this,  the  jury  were  sum- 
moned from  a  different  hundred  or  vill  ( Year-Book,  7  Edw.  II,  fol.  231). 
This  applied  not  only  to  the  local  courts,  but  to  the  king's  courts  of  oyer 
and  terminer,  which  are  essentially  courts  of  the  county,  though  not  county 
courts.    The  courts  of  assize,  and  oyer  and  terminer,  sitting  under  commis- 
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erties  were  more  discussed  and  better  understood,  and  the 
rules  by  which  it  was  to  be  governed  became  settled  upon 
principle.  The  learning  upon  this  mode  of  trial  consisted 
in  the  qualifications  of  the  jurors,  the  manner  of  giving 
their  verdict,  and  the  subject-matter  that  was  within  their 
cognizance. 

The  idea  of  jurors  being  of  the  vicinage  where  the  fact 
to  be  tried  had  happened,  was  in  some  measure  given  up ; 
for  they  were  now  to  inquire  for  the  body  of  the  county, 
and  it  was  sufficient  if  there  were  two  of  the  hundred  to 
inform  the  rest ;  however,  it  was  a  good  cause  of  challenge 
if  there  were  no  hundredors x  (a).      If  the  venue  was 

sions,  limited  to  particular  counties,  were  in  reality  courts  of  the  county, 
though  not  county  courts,  and  could  only  try  cases  arising,  or  supposed  to 
arise,  within  these  counties,  and  hy  juries  from  those  counties  respectively. 
Hence  it  was  often  necessary  to  remove  cases  into  the  king's  superior  courts, 
in  order  to  get  witnesses  from  other  counties.  Thus  in  an  assize  of  novel 
disseisin,  where  the  tenant  set  up  a  claim,  the  witnesses  to  which  were  in 
divers  counties,  the  case  was  adjourned  to  the  king's  court  at  Westminster, 
which  had  jurisdiction  over  the  whole  country  ( Year-Book,  7  Edw.  II,  231). 
The  courts  of  oyer  and  terminer  had,  as  to  parties,  and  indeed  still  have,  as 
to  jurors  and  witnesses,  process  of  their  own ;  but  extending  only  to  the 
county  in  which  the  commission  is  opened.  The  jurors  being  as  much  men 
of  the  counties  as  the  suitors  in  the  old  county  courts,  were  equally  exposed 
to  influences  which  might  affect  their  impartiality.  This  was  so  well  under- 
stood in  ancient  times,  when  trial  by  jury  was  established,  and  the  courts  of 
the  hundred  and  county,  and  other  local  courts,  had  still  an  actual  practical 
existence,  that  where  the  venue  came  from  a  hundred  or  manor  in  which  the 
suitors  or  freeholders  were  tenants  of  one  or  other  of  the  parties,  and  was 
removed,  for  that  reason,  in  order  to  secure  a  fair  trial,  it  was  removed  to  the 
next  hundred,  not  to  the  country  at  large;  "  for  then  it  would  be  tried  by  the 
tenants  of'the  same  manor  or  hundred,"  i.  e.,  by  the  very  same  set  of  men,  or 
some  of  them,  along  with  othere,  whom  it  was  desired  should  not  try  the  case 
( Year-Book,  3  Hen.  VI.,  39).  And  trial  by  jury  has  always  been  trial  by  men 
of  the  county. 

(a)  It  was  very  early  recognized  that  so  much  was  knowledge  of  the  matter 
on  the  part  of  the  jurors  of  the  essence  of  trial  by  jury,  and  so  little  did  the 
law  dread  it,  or  desire  to  avoid  it,  that  unless  a  juror  was  challenged  as  favor- 
able to  one  Bide  or  the  other,  it  was  no  good  ground  for  such  challenge  that 
he  had  merely  declared  himself  disposed  or  resolved  to  find  for  one  side, 
supposing  that  he  said  this,  not  merely  from  private  feeling,  but  from  knowl- 
edge of  the  matter,  and  his  impression  of  the  merits  of  the  case.  Thus  when 
a  juror  was  challenged  for  favor,  the  judge  thus  charged  and  directed  the 
"trierB,"  who  were  to  try  the  cause  of  challenge:  "Observe  what  is  under- 
stood by  favor.  It  is  favor  if  he  resolved  that,  whether  the  matter  be  true 
or  false,  he  will  pass  with  the  one  side  or  the  other;  in  that  case,  he  is  favor- 
able to  that  side,  but  though  a  man  has  said  twenty  times  that  he  will  pass 
with  one  side  or  the  other,  yet  you  must  inquire  whether  the  cause  is  the  af- 
fection he  has  for  the  party,  or  for  the  knowledge  he  has  of  the  matter  in 
issue ;  and  if  for  affection,  then  it  is  favor ;  but  otherwise  not  so.    And  so, 

1  Ass.,  12. 
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awarded  out  of  two  counties  (as  it  was  in  some  cases)  each 
sheriff  was  to  return  twenty-four  jurors,  and  there  ought 
regularly  to  be  six  of  each  upon  the  inquest;  though 
should  it  appear  upon  examination  of  the  jurors  that 
there  were  not  six  in  town,  the  inquest  might  De  supplied 
from  others.1  In  all  cases  where  there  were  not  sufficient 
of  the  jury  returned,  after  defaults  or  challenges,  the 
plaintiff  might  pray  a  tales,  as  it  was  called,  to  the  amount 
of  ten,  but  not  further ; 2  for  though  decern  tales  was  com- 
mon, says  the  book,  we  never  heard  of  undeeim  tales;  not- 
withstanding, in  an  attaint  eighteen  tales  were  allowed  to 
make  up  the  jury  of  twenty-four.3  Where  an  assault 
happened  in  Westminster  Hall,  and  it  was  prosecuted  by 
a  bill  in  the,  king's  bench,  a  jury  was  awarded  of  those 
persons  who  kept  shops  in  the  hall.4  In  order  that  the 
jury  might  be  above  all  exception,  the  causes  of  challenge 
were  very  numerous ;  these  were  either  to  the  array,  or  to 
the  polls.  If  a  juror  was  nominated  by  either  party,  if 
the  sheriff  was  des  robes,  as  they  called  it,  to  either  party, 
these  were  challenges  to  the  array ;  the  sheriff  not  being 
supposed  sufficiently  impartial  to  return  an  indifferent 
jury5 (a).  If  a  juror  was  a  relation,  even  in  the  remote 
degrees,  as  in  the  eleventh  degree,  or  if  he  held  lands  in 
lease  of  either  party,  it  was  a  good  challenge  to  the  poll? 
When  such  distant  apprehensions  of  favor  in  jurors  were 
regarded  as  legal  objections,  it  is  easy  to  imagine  how  much 
argument  might  be  raised  on  the  subject  of  challenges.7 

though  he  has  more  affection  to  one  side  than  to  the  other,  yet  if  he  has  full 
knowledge  of  the  thing  in  issue,  and  if  he  were  sworn  he  would  say  the  truth, 
notwithstanding  the  affection  he  has  for  one  party,  yet  he  is  not  favorable, 
i.  e.,  in  a  sense  to  sustain  the  challenge  "  ( Year-Booh,  7  Hen.  VI,  fol.  25).  So 
two  centuries  afterwards,  a  verdict  was  set  aside,  because  the  foreman  had 
said  that  the  plaintiff  should  never  have  a  verdict  whatever  witnesses  he  pro- 
duced (Dent  v.  Hundred  of  Hertford,  2  Salk.,  645). 

(a)  Thus  a  juror  was  challenged  because  he  held  land  of  the  party  ( Tear- 
Book,  7  Edw.  IV.,  4,  5 ;  3  Hen.  VI.,  39).  So  of  a  gossip  or  godfather  (Ibid., 
10  Hen.  VI,  24).  So  49  Assize  1.  So  of  any  direct  relationship  to  one  of 
the  parties  (21  Edw.  IV.,  63;  Mir.,  220).  So  if  the  juror  was  in  any  way 
favorable  to  the  opposite  party  ( Tear-Book,  10  Hen.  IV.,  18 ;  7  Hen.  IV.,  25 ; 
20  Hen.  VI.,  40).  But  as  to  challenges  to  the  favor,  founded  upon  knowl- 
edge of  the  parties,  or  of  the  matter,  it  is  to  be  observed  that  as  the  original 
theory  of  trial  by  jury  was  that  the  jurors  found  on  their  own  knowledge,  mere 
acquaintance  with  the  parties  of  the  matter  wonld  not  be  a  cause  of  challenge. 

1 48  Edw.  III.,  29.  6  38  Edw.  Ill,  25 ;  49  Edw.  Ill,  1. 

1 47  Ass,  11.  ••  41  Edw.  Ill,  9 ;  21  Edw.  Ill,  41. 

'  21  Edw.  Ill,  43.  '  Vide  vol.  i,  c.  ii. 

4  42  Ass.,  18. 
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A  challenge  of  the  array  used  to  be  tried  by  the  coro- 
ners ;  and  if  it  -was  found  against  the  sheriff,  the  venire 
would  be  directed  to  the  coroners  (a).  A  challenge  of 
the  polls,  would  be  tried  by  two  of  the  jurors  already 
sworn,  if  so  many  were  sworn,  otherwise  by  some  per- 
sons de  eireumstantibus.1 

We  have  seen  the  method  which  had  got  into  practice 
in  the  time3  of  Edward  I.  of  compelling  a  jury  to  agree 
in  their  verdict.  This  authority  over  jurors  seems  to  have 
been  exercised  by  judges  with  very  little  scruple.  Some 
instances  of  the  treatment  experienced  by  jurors  in  this 
reign  will  show  the  notions  entertained  by  our  ancestors 
concerning  this  proceeding.  In  the  eighth  year  of  the 
king,  in  a  writ  of  mortauncestor,  a  juror  who  had  de- 
layed his  companions  a  day  and  a  night,  because  he  would 
not  agree  with  them,  and  this  (as  the  book  says)  without 
any  good  reason,  was  committed  to  the  Meet,  and  was 
afterwards  let  to  mainprise,  till  the  court  were  advised 
what  step  to  take  with  him.  In  the  third  year,  where, 
in  an  action  of  trespass,  one  of  the  jury  would  not  agree, 
the  judge  took  the  verdict  of  the  eleven,  and  committed 
the  twelfth  to  prison.3  The  same  was  done  in  the  twenty- 
third  year.*  But  the  taking  a  verdict  ex  dicto  majoris  partis 
juratorum,  though  conformable  with  the  old  practice,6  be- 
gan to  go  out  of  use  towards  the  latter  end  of  this  reign ; 

(o)  A  cause  of  challenge  to  the  array  went  to  impeach  the  partiality  of 
the  sheriff  as  summoner  of  the  jurors.  Thus  it  was  a  challenge  to  the  array 
that  the  sheriff  was  plaintiff,*  and  returned  the  panel  of  the  jurors,  though 
not  that  he  had  in  his  official  capacity  returned  the  panel  in  a  suit  in  which 
he  sat  as  judge.f  And  it  was  a  cause  of  challenge  against  an  array  or  the 
polls,  that  the  sheriff  J  or  the  juror  \  had  been  appointed  as  the  arbitrator  by 
either  side  in  a  previous  arbitrament  of  the  matter,  though  not  so  if  both 
chose  him  as  indifferent. 

*  Year-Book,  14  Hen.  VI.,  1 

i  Thus  it  was  said,  that  a  man  may  be  his  own  judge.  As,  "  suppose  a  re-disseisin  is  di- 
rected to  the  sheriff,  there  he  shall  be  judge  and  also  minister,  for  the  writ  will  be  that  he 
inquire  of  those  who  were  of  the  assize  and  others,  and  he  also  shall  make  process  against 
them ;  and  he  is  judge,  and  executes  his  own  judgment :  and  it  is  not  challenge  to  that 
array  to  say  that  he  is  favorable,  for  he  is  judge,  and  it  snail  be  presumed  that  he  is  indif- 
ferent "  ( Year-Booh,  8  Hen.  VI.,  fol.  21). 

J  Year-Booh,  20  Hen.  VI.,  39.  So  it  was  a  cause  of  challenge  that  the  sheriff  had  em- 
panelled a  jury  at  the  approval  of  the  one  side  or  the  other  (Year-Booh,  19  Hen.  VI.,  9). 

5  Year-Booh,  7  Hen.  VI.,  24.  Thus  it  was  said,  "  If  the  plaintiff  and  the  defendant  should 
both  refer  themselves  to  the  arbitrament  of  certain  persons  to  act  for  both,  it  would  be  no 
challenge ;  but  where  one  side  chose  one,  and  the  other  another,  then,  although  they  are  to 
be  indifferent  as  arbitrators,  yet  as  each  is  unknown  to  the  other,  it  is  good  cause  of  chal- 
lenge ;  and  as  it  appeared  that  the  juror  was  chosen  only  by  one  side,  the  challenge  was 
allowed." 

1  21  Ass.,  26 ;  20  Ass.,  10.         8  Fitz.  Verb.,  c.  i.        »  Vide  ante,  vol.  ii. 
*  Vide  vol.  ii.,  c.  xi.  *  Bro.  Jurors,  53. 
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for  in  the  fortieth  year,  when  eleven  gave  their  verdict 
without  aBsent  of  the  twelfth,  they  were  fined  by  the  jus- 
tices.1 

In  the  next  year  this  point  was  debated,  and  finally  set- 
tled. In  an  assize,  all  the  jurors  were  agreed  except  one, 
who  could  not  be  brought  to  concur  with  them ;  they  were 
therefore  remanded,  and  remained  all  that  day  and  the 
next  without  eating  or  drinking ;  and  then,  being  asked 
by  the  justices  if  they  were  agreed,  the  dissentient  an- 
swered So,  and  that  he  would  first  die  in  prison ;  upon 
which  the  justices  took  the  verdict  of  the  eleven,  and 
committed  the  single  juror  to  prison.  But  when  judg- 
ment was  prayed  in  the  common  bench  upon  this  verdict, 
the  justices  were  unanimously  of  opinion,  that  a  verdict 
from  eleven  jurors  was  no  verdict  at  all:  and  when  it  was 
urged  that  former  judges  had  taken  verdicts  of  eleven, 
both  in  an  assize  and  trespass,  and  particularly  mentioned 
one  taken  in  the  twentieth  year  of  the  king,  Thorpe,  one 
of  the  justices,  said,  that  it  was  not  an  example  for  them 
to  follow,  for  that  judge  had  been  greatly  censured  for 
it ; i  and  it  was  said  by  the  bench,  that  the  justices  ought 
to  have  carried  the  jurors  about  with  them  in  carts,  till 
they  were  agreed.  Thus  it  was  settled  at  the  close  of 
this  reign,  that  the  jurors  must  be  unanimous  in  the  ver- 
dict, and  the  justices  were  to  put  them  under  restraint,  if 
necessary,  to  produce  such  unanimity.  If  the  jurors,  when 
committed  to  the  care  of  the  sheriff,  ate  or  drank,  or  went 
at  large,  the  verdict  was  void,  and  the  party  might  have 
a  new  venire.3  It  happened,  when  a  jury  were  put  together 
to  consider  of  their  verdict,  one  of  them  secretly  withdrew 
himself:  for  this  contempt  he  was  fined  and  imprisoned, 
and  another  sworn  in  his  place.4  This  compulsory  power 
over  jurors  extended  even  to  the  panel ;  for  where  a  false 
return  of  jurors  was  made  by  the  bailiff  of  a  franchise,  the 
justices  reformed  the  panel.5 

To  relieve  themselves  from  the  difficulty  of  deciding, 
the  jurors  might  find  their  verdict  at  large,6  as  it  was 
called ;  that  is,  they  might  state  the  special  circumstances, 
and  leave  it  to  the  discretion  of  the  court  to  make  the 
conclusion  thereon :  and  they  might  do  this  as  well  on  a 

1 40  Ass.,  10.  8  4  Edw.  III.,  24.  6  41  Edw.  III.,  26. 

"41  Ass.,  11.  *  Bro.  Jur.,  46.  •  Vide  ante. 
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special  as  a  general  issue.1  In  such  verdicts,  it  was  not 
uncommon  for  the  jury  to  find  fines,  and  other  matters  of 
record ;  for  though  they  could  not  be  compelled  to  find 
matters  of  record,  they  might,  if  they  so  pleased.2 

There  was  great  doubt,  how  far  the  jurors  might  take 
cognizance  of  matters  that  happened  out  of  the  county,; 
nor  does  there  seem  to  have  been  any  principle  yet  agreed 
upon,  which  enables  us  to  pronounce  with  confidence  as  to 
the  general  law  upon  this  point.  Perhaps,  the  distinct 
jurisdiction  between  counties  depended  much  on  the  same 
sort  of  reasoning  as  that  between  the  spiritual  and  tem- 
poral courts ;  so  that  though  the  jury  of  one  county  could 
not  find  a  fact  which  was  necessarily  of  a  local  nature,  and 
had  happened  in  another  county,  yet  they  might  judge  of 
matters  that  were  only  accidentally  so,  or  dependent  upon 
such  local  fact.  Thus  it  was  held,  that  the  jurors  in  as- 
size could  not  find  a  dying  seized  in  another  county,  but 
they  might  find  the  dying  simply.3  It  may  be  observed* 
that  the  general  propensity  of  courts  was,  to  confine  jurors 
to  the  cognizance  only  of  such  things  as  happened  within 
their  own  county. 

If  there  was  any  doubt  concerning  the  competency  of 

the  jurors  of  one  county  to  take  notice  of  facts  happening 

in  another,  there  was  not  less  difficulty  in  deciding  from 

what  county  the  jurors  should  be  chosen  to  try 

Of  the  venue.  .  ,*  .    H        ,         CT  ,   .  ,       * 

an  issue  when  joined.  It  was  usual  in  plead- 
ing, for  the  parties  to  allege  the  locality  of  facts  conforma- 
bly with  the  real  truth ;  so  that  in  the  course  of  pleading, 
two  or  more  different  counties  might  be  mentioned  as  the 
places  where  several  scenes  of  the  transaction  in  question 
had  passed  (a).    When  a  fact  was  said  by  one  party  to  have 

(a)  It  is  to  be  observed  that  as  the  pleading  was  oral,  and  originally  the 
case  was  tried  in  the  court  where  the  action  was  brought,  and,  to  avoid  de- 
lay, would  be  tried  at  once  when  the  pleading  was  at  an  end,  it  was  the  prac- 
tice for  each  party  in  pleading  anything  he  had  to  prove  to  produce  at  once 
his  "suit"  (secta)  of  witnesses  to  prove  it,  and  to  offer  at  once  to  do  so.  So 
Bracton  says :  "  Non  sufficit  quod  petens  intentionem  snam  sic  proponat  et 
fundet,  nisi  aic  fundatam  probaverit  ut  dicatur  in  fine  intentionis  fundatoe,  et 
quod  tale  sit  jus  suam  offert "  (373  b.).  And  so  of  plea  on  the  other  side;  so 
throughout  the  Placitarum  Abbreviatio,  the  pleadings  are  always  held  insuf- 
ficient without  offer  of  instant  proof.  "  Isabella  de  B.  petit  versus  B.  dimid- 
ium,  etc.,  et  jus  suam  et  hereditatem  et  ipse  venit  et  defendet  jus  suam,  et 
ipsa  nullam  sectam  adduxit.    Eat  sine  die  (Plac.  Abr.,  fol.  2 ;  Staff,  rot.,  7 

1  22  Ass.,  60 ;  38  Ass.,  9 ;  18  Ass.  3 ;  30  Edw.  Ill,  and  passim. 

2  Bro.  Jur,  39;  26  Abb,  50.  »  1  Ass,  16. 
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happened  in  the  county  of  A.  and  by  the  other  in  the 
county  of  B.,  and  the  writ  perhaps  had  been  brought  in 
the  county  of  C,  it  required  some  technical  distinctions 
to  ascertain  whence  the  jurors  should  be  brought  to  try 
the  feet  in  dispute.  One  sort  of  reasoning  prevailed  at 
one  time,  a  different  one  at  another ;  and  there  seem  to 
have  been  very  few  cases  where  any  fixed  rule  was  laid 
down,  to  govern  the  court  in  awarding  the  venire  facias  to 
one  county  or  another. 

It  was  repeatedly  debated,  whence  the  vicinage  should 
come  to  try  the  issue  of  villenage.  It  seemed  natural  to 
try  this  by  the  vicinage  where  the  villenage  was  alleged  to 
be,  and  so  it  was  in  the  old  law.1  "We  find  in  the  39th  of 
the  king,  that  practice  still  continued  ;  for  being  at  issue, 
whether  the  demandant  was  a  villein  regardant  to  the 
manor  of  T.,  in  the  county  of  N.,  or  a  bastard ;  and  the 
manor  was  in  one  county,  and  the  birth  alleged  in  another ; 
the  venue  was  awarded  in  the  county  where  the  manor 
was.2  But  in  the  next  year,  when  an  issue  arose  like  the 
former,  the  venue  was  not  awarded  where  the  manor  lay, 
but  where  the  writ  was  brought.3  Again,  in  the  43d  year, 
an  issue  of  villenage  arising,  the  venue  was  awarded  where 
the  manor  lay,  and  not  where  the  birth  was  alleged.*  Yet 
the  next  year  they  seemed  to  have  returned  back  to  the 
practice  of  the  year  41 ;  and  that  seemed  to  be  relied  upon 
as  the  better  opinion.5  But  in  the  47th  year,  the  court 
were  still  in  doubt ;  and  in  order  to  settle  the  practice, 
they  suspended  the  issue  of  venire  till  they  had  consulted 
parliament,  whether  the  venue  should  be  of  the  county 

temp.  10  Johan)  Gilbertus  de  Beville  petit  duas  virgatas  terra  qua;  cam  con- 
tingunt  de  socagio  quod  fait  patris  eorum  in  eadem  villa  Wilhelmus  defendit 
quod  socagium  illua  nunquam  partitum  fuit  nee  debet  partem.  Et  hoc  offert 
defendere,  quia  Gilbertus  nullara  probationem  produxit,  consideratum  est 
quod  W.  eat  inde  sine  die"  (Plac.  Abr.,  temp.  Johan).  So  in  an  assize  of  novel 
disseisin,  the  tenant  pleading  that' he  had  recovered  the  land  in  an  assize  of 
mort  d' ancestor.  "Et  inde  producit  milites  de  comitatu  qui  eodem  assisse 
capiendo  interfuerunt  et  hi  idem  testantur."  And  then  the  plaintiff  says  in 
reply,  that  after  this  he  gave  it  to  them  "  et  inde  jpsuerit  se  super  visnetum," 
as  that  would  be  a  fact  in  the  knowledge  of  the  vicinage  (Plac.  Abr.,  81,  Bed. 
rot.  4).  So  in  an  assize  of  mort  d'ancestor  it  is  recorded  'that  the  tenant, 
"nihil  quam  defensionem  iilam  dixit  vel  obtulit  nee  sectam  quod  ipse  }. 
[the  plaintiff)  primogenitum  fratrem  habuit  quoduxit,  nee  curiam  aliquant 
in  qua  plaeitum  eis  et  inter  eos."  etc. ;  wherefore  judgment  was  given  for  the 
plaintiff  (i%jc.  Abr.,  20,  Hertf.  temp.  Bidti.  I.). 

1  Vide  vol.  i.,  c.  ii.  *  40  Edw.  III.,  36.  6  44  Edw.  HI.,  6. 

2  39  Edw.  in.,  36.  *  43  Edw.  HI,  4. 
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where  the  villenage  was  alleged,  or  where  the  writ  was 
brought.1  What  was  the  result  of  this  application  of  the 
judges,  we  do  not  know ;  but  in  the  50th  year  there  was 
a  petition  to  parliament,  praying,  that  wherever  a  question 
arose  concerning  a  man's  birth,  in  pleas  of  freehold  or  in- 
heritance, the  inquest  might  be  of  the  county  where  the 
birth  was  laid,  and  not  where  the  writ  was  brought ;  this 
petition,  however,  was  rejected.2 

The  two  guides  for  settling  the  venue  seemed  to  be  the 
land,  and.  the  fact  alleged ;  and  when  the  balance  was 
thought  to  stand  equally  between  them,  there  was  some- 
times a  venue  from  both.  Where  it  was  indifferent,  the 
jury  naturally  came  from  the  county  where  the  writ  had 
supposed  the  transaction.  All  this  will  be  better  under- 
stood by  some  examples.  In  the  first  place,  of  land.  It 
was  settled,  that  in  debt  for  rent  on  a  lease  for  years,  if 
any  fact,  as  payment,  an  agreement,  or  the  like,  was  alleged 
in  another  county,  it  should,  notwithstanding,  be  tried 
where  the  land  lay,3  although  there  was  an  issue  upon  the 
very  deed  granting  the  lease.4  In  a  writ  of  per  qua  servitia, 
non-tenure  was  pleaded ;  and  though  the  manor  was  in  ~N., 
and  the  writ  brought  there,  yet,  the  land  being  in  8.,  the 
venue  came  from  thence.5 

Secondly,  as  to  the  fact.  In  a  writ  of  annuity,  where 
the  seisin  was  alleged  in  a  different  county  from  that  where 
the  land  lay,  and  that  where  the  writ  was  brought,  the 
venue  came  from  the  county  where  the  seisin  was  alleged.6 
In  debt  by  an  administrator,  the  defendant  pleaded,  that 
the  deceased  made  executors,  and  died  in  a  foreign  county ; 
the  plaintiff  replied,  that  he  died  intestate :  here  the  venue 
was  in  the  foreign  county.7  A  release  was  pleaded ;  the 
venue  was,  where  the  deed  bore  date,  and  not  where  the 
land  lay.8  In  a  plea  of  covenants  performed  in  a  foreign 
county,  the  venue  was  from  thence ;  and  this  was  laid  down 
as  a  general  rule  ;9  but  not  so  where  conditions  were 
pleaded,  and  alleged  at  another  place.10  If  imprisonment 
was  pleaded,  the  jury  was  to  come  from  the  place  where 
the  imprisonment  was  alleged.11    In  an  action  of  debt, 

1  47  Edw.  III.,  26,  27.  '  44  Edw.  III.,  16. 

2  Cott.  Abrid.,  50  Edw.  III.,  152.  "  Ibid.,  34. 
8  44  Edw.  III.,  42 ;  45  Edw.  III.,  3.                            » Ibid.,  42. 

I  45  Edw.  III.,  8.  «•  45  Edw.  Ill,  15. 

II  21  Edw.  Ill,  18.  -     »  Ibid. 
•  49  Edw.  Ill,  5 ;  48  Edw.  Ill,  26. 
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there  was  a  plea  of  a  bailment  in  pledge  at  L.,  and  the  venue 
was  awarded  from  L.  In  dower,  where  the  tenant  pleaded 
elopement  of  the  demandant  from  her  husband  atD.,in 
the  eounty  of  S.,  and  residing  with  the  adulterer  in  Lon- 
don, the  venue  came  from  London.1  In  accompt,  the  de- 
fendant pleaded  infancy  at  the  time  of  the  receipt,  and 
said,  that  he  was  born  at  B.,  in  another  county ;  but  the 
jury  came  from  the  county  where  the  receipt  was  alleged.2 
Again,  in  quare  impedit,  upon  disability  pleaded,  the  plain- 
tiff said  he  was  examined  at  L\,  in  the  county  of  C,  and 
the  writ  was  brought  in  L\,  but  the  jury  came  from  C.3 
When  the  venue  was  governed  by  the  fact,  it  always  fol- 
lowed the  plea  of  the  defendant,  and  not  the  replication  ; 
as  where  the  defendant  said,  that  the  plaintiff  and  others 
took  away  his  wife  in  the  eounty  of  K.,  and  there  detain 
her;  the  plaintiff  replied,  that  she  was  at  large  in  C. ; 
here  the  venue  came  from  K.4  So  when  the  tenant  pleaded 
a  warranty  in  the  county  of  S.,  and  the  plaintiff  replied 
that  the  warrantor  was  still  alive  in  D.,  the  venue  was 
from  S.  ;6  these  being  cases  where  the  fact  alleged  by  the 
defendant  would  in  subsequent  times  have  been  traversed, 
and  so  brought  directly  in  issue.  , 

A  replevin  was  brought  in  Middlesex,  the  defendant 
avowed  for  homage ;  the  plaintiff"  pleaded  tender  of  hom- 
age in  the  county  of  Sussex,  and  the  venue  was  awarded 
in  that  county.6  Where  there  was  eloignment  in  one 
county,  and  receipt  in  another,  and  issue  was  joined  on 
the  receipt,  the  venue  was  in  the  county  where  the  receipt 
was  alleged.7  In  an  assize  of  rent,  upon  the  issue  of  ne 
charga  pas,  the  venue  came  from  the  county  where  the  deed 
was  made ;  which  was  said  to  be  a  constant  rale  where 
nan  est  factum  was  pleaded.8  Yet,  in  a  quare  impedit,  it 
was  doubted  whether  the  deed  of  grant  of  the  advowson 
should  be  tried  where  it  was  made,  or  where  the  church 
was.9 

The  following  were  instances  where  a  venue  of  two 
counties  was  agitated  or  awarded.  In  an  assize  they 
were  at  issue  on  a  special  bastardy,  and  the  espousals  and 

1 46  Edw.  III..  30 ;  47  Edw.  Ill,  25.  «  21  Edw.  III.,  11. 

2  21  Edw.  Ill,  7.  8.  '  21  Edw.  Ill,  48. 

3  39  Edw.  in,  2.  8  26  Ass,  3. 

4 11  Ass,  7.  '  43  Edw.  Ill,  1. 

6 11  Ass,  18. 
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birth  were  alleged  in  a  foreign  county.  There  seemed  an 
inclination  to  try  it  fey  venue  of  both  counties;1  but  in 
the  next  year  a  bastardy  alleged  in  a  foreign  county  was 
tried  by  the  assize.2  Yet,  in  the  same  year,,  where  a-  bas- 
tardy was  alleged  in  an  assize,  it  was  tried  by  a  venue  of 
both  counties,  though  not  without  long  argument.3  And 
thus  stood  the  law  as  to  bastardy  at  the  close  of  this 
reign.  In  trespass  in  the  county  of  E.  the  defendant  jus- 
tified for  common  appendant  to  land  in  the  county  of  W., 
and  the  venue  was  awarded  of  both  counties.4  Where 
trespass  was  laid  in  B.  against  two,  and  one  defendant 
pleaded  not  guilty,  and  the  other  a  release  at  A.,  there  was 
a  venue  of  both  counties.6  Again,  where  a  release  was 
pleaded,  and  the  party  replied  that  he  was  within  age 
when  he  executed  it,  the  venue  was  awarded  both  of  the 
county  where  the  deed  was  made  and  where  he  was  born.6 
As  a  venue  might  be  had  out  of  two  counties,  bo  might  it 
out  of  two  districts,  or  smaller  jurisdictions.  In  an  assize 
of  common  in  one  franchise,  appendant  to  land  in  another 
franchise,  the  jurors  were  to  come  from  both  the  franchises ; 
and  it  was  said,  the  assize  could  not  be  taken  by  the  men 
of  one  franchise  alone,  any  more  than  in  an  assize  in  con- 
finio  comitatMS,  which  could  not  be  taken  by  the  men  of 
one  county  only.7  Again,  in  an  appeal  of  mayhem  in  the 
ward  of  Cheap,  the  defendant  pleaded  son  assault  demesne, 
and  in  his  own  defence,  in  the  ward  of  Cornhill ;  and  the 
jury  came  from  both  wards.8 

If  no  venue  was  laid  in  the  plea  (which  sometimes, 
though  not  often,  did.  happen),  the  fact  was  taken  to  be, 
in  the  county  alleged  by  the  plaintiff.9  The  option  of  the 
plaintiff  to  choose  the  county  in  which  he  would  bring 
his  action  seemed  of  little  value ;  for  if  he  laid  it  in  a 
foreign  county,  he  might  be  brought  back,  by  the  pleading 
of  the  defendant,  to  try  it  in  the  true  one :  or  if  he  brought 
it  in  the  true  county,  some  justification  or  discharge  might 
be  set  up  which  would  carry  the  trial  to  another ;  the  con- 
sequence of  which  was,  that  there  was  little  debate  about 
the  venue  which  the  plaintiff  chose  for  his  declaration. 
There  are,  however  s  some  determinations  upon  that  point. 
It  was  held  that  an  action  of  accompt  against  the.  bailiff 

1 45  Ass.,  12.  <  49  Edw.  Ill,  19.  '  30  Abb,  42. 

'  46  Ass,  3.  '50  Edw.  Ill,  1.  »  41  Ass.,  21. 

•46  Edw.  IH,  6.  •  38  Edw.  HI,  17.  »  21  Edw.  in,  10. 
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of  a  manor  should  be  brought  in  the  county  where  the 
manor  was.  Detinue  might  be  brought  either  where  the 
detinue  or  where  the  bailment  was  alleged.  Warrantia 
chavtce  might  be  brought  in  another  county  than  where 
the  land  lay.1  An  action  on  the  statute  of  laborers  might 
be  brought  either  where  the  retainer  was,  or  where  the 
departure  of  the  servant  was  alleged.2  An  attachment 
on  prohibition  was  to  be  brought  where  the  summons  to 
appear  had  been  served.3  Where  a  person  was  taken  in 
one  county,  and  carried  into  another,  it  was  said  there 
might  be  separate  actions  of  false  imprisonment :  the  same 
where  a  distress  was  taken  in  one  county  and  carried  into 
another.4  A  quare  impedit  was  to  be  brought  where  the 
preferment  lay  that  was  in  question :  but  we  find  the  king 
brought  a  writ  in  a  foreign  county,  and  it  was  held  well.5 
Forfeiture  of  marriage  was  to  be  brought  where  the  ten- 
der was ; 6  a  writ  of  ward  in  the  county  where  the  land 
lay.7 

Whenever  the  witnesses  to  a  deed  were  joined  with  the 
jurors,  they  so  far  differed  from  the  panel  that  they 
could  not  be  challenged,  nor  was  their  concurrence  neces- 
sary to  complete  the  verdict.8  It  was  a  rule  that  the 
jurors  should  be  exempt  from  attaint,  if  the  witnesses 
agreed  with  them ;  but  if  they  dissented,  the  jurors  were 
liable  as  in  other  cases.  Process  might  be  had  against 
witnesses,  even  where  a  deed  was  not  denied  directly,  but 
the  issue  was  upon  the  effect  and  consequence  of  it ;  as, 
il  ne  ehargapasper  lefait,  ne  releasapas,  and  the  like.9 

Very  little  has  yet  been  said  on  the  process  of  capias, 
and  writs  of  execution:  the  latter  are  passed  over  in 
silence  by  Bracton,  and  it  was  of  late  that  the  former  had 
become  of  much  use.  We  have  seen  that  the  writ  of  capias, 
being  a  process  of  contempt,10  did  not  issue  without  special 
award  of  the  court ;  and  in  granting  it,  whether     „, 

.  .      -  '  O  o        >  Of  process. 

in  cases  where  it  lay  at  common  law,  or  where 
.it  had  been  ordained  by  the  late  statutes,  the  court  exer- 
cised a  discretion  according  to  the  circumstances  of  the 
case.    In  an  action  for  a  bag  of  charters,  it  was  said  that 

1 40  Edw.  III.,  4.  »  41  Edw.  III.,  1.  3  42  Edw.  III.,  14. 

*  38  Edw.  III.,  34.  B  21  Edw.  III.,  5 ;  4  Edw.  III.,  9. 

•  Fits.  Visne,  4.  T  31  Edw.  Ill,  42;- 
8 12  Ass,  12;  23  Ass.,  11.  »  23  Ass,  11  j  43  Edw.  Ill,  2 ;  41  Ass,  23. 
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this  was  a  matter  of  too  little  importance  to  award  a  capias, 
and  therefore  it  was  denied.1  The  bag,  and  not  the 
charters,  being  the  only  pretence  for  the  writ,  they  thought 
themselves  justified  if  they  were  governed  by  the  value  of 
that,  without  any  regard  to  the  importance  of  the  charters; 
for  these,  being  considered  as  chattels  real,  were  not,  they 
said,  such  chattels  whose  detinue  could  entitle  the  plaintiff 
to  a  capias,  under  the  statute  of  this  king.  Again,  in  an 
action  of  trespass  against  an  innkeeper  for  goods  which  a 
guest  lost  while  in  his  inn,  the  court  would  not  award  a 
capias  upon  the  judgment,  though .  the  writ  was  contra 
pacem;  saying  that  it  was  found  by  the  jury  to  be  only 
negligence ;  and  a  man  was  not  to  be  sent  to  prison  for 
negligence  only,  where  he  had  committed  no  tort}  It 
seemed  to  be  held,  that  where  the  defendant  appeared 
upon  the  distringas  in  the  mesne  process,  he  was  not  liable 
to  a  capias  ad  satisfaciendum  upon  the  judgment,  but  only 
to  a  distringas  ad  satisfaciendum : 3  and  a  capias  in  no  case  was 
allowed  against  an  archbishop,  bishop,  abbot,  or  prior,  nor 
against  an  earl,  baron,  or  knight,  because  it  was  presumed 
that  such  persons  must  have  sufficient  whereby  they  might 
be  distrained.4 

The  common  writs  of  execution  were  elegit,  fieri- facias, 
and  capias ;  besides  that  above  mentioned  of  distringas  ad 
satisfaciendum,  where  the  defendant  was  to  be  compelled 
to  make  specific  redress  as  in  detinue.  It  was  settled  that 
a  capias  might  be  issued  after  a  fieri  facias,  and  a  nihil 
returned.5  But  after  taking  the  body,  no  fieri  facias  nor 
elegit  could  be  had,  the  person  of  the  defendant  being  con- 
sidered as  a  full  execution ; 6  nor  could  the  body  be  taken 
after  an  elegit.7  An  elegit  might  be  sued  into  as  many 
counties  as  the  plaintiff  pleased.8  As  the  land  was  bound 
from  the  time  of  the  judgment  only,  an  application  had  been 
made  to  parliament  that  it  might  be  bound  from  the  date 
of  the  original  writ ;  but  no  alteration  was  made.9  Upon 
an  elegit,  all  chattels  were  to  be  levied,  under  which  were 
included,  as  we  have  seen,  a  lease  for  years,  lands  in  ward, 
or  in  execution  under  a  statute.10    A  gift  of  goods  after 

1  42  Edw.  in.,  13.  s  22  Asa.,  43. 

2  42  Edw.  HI,  11.  »  50  Edw.  Ill,  4. 
8  49  Edw.  Ill,  2 ;  vide  vol.  ii,  o.  ix,  in  the  note.  8  47  Edw.  Ill,  26. 
«O.N.B,61.  »Cott.Abr. 

6  45  Edw.  Ill,  19.  w  31  Ass,  6. 
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judgment  was  void,  and  the  officer  might  levy  them  under 
an  elegit  or  fieri  facias,  notwithstanding  any  sale  or  gift,  they 
being  bound  by  the  judgment.1  A  person  taken  upon  a 
capias  ad  satisfaciendum  was  not  to  be  suffered  to  go  at 
large,  though  he  had  found  mainpernors ;  the  same  if  he 
was  charged  on  a  capias  pro  fine.2  And  if  he  escaped, 
another  capias  might  be  had,  as  well  as  an  action  against 
the  gaoler.3  The  established  practice  was,  upon  the  return 
of  the  first  capias  ad  satisfaciendum,  to  issue  an  exigent,  and 
so  to  proceed  to  outlawry. 

Several  statutes  were  made  in  the  reign  of  Edward  I.  to 
enforce  the  execution  of  process,  and  to  punish  the  neglects 
of  sheriffs  or  bailiffs  in  serving  it.4  In  the  time  of  Henry 
III.  it  had  been  usual  to  amerce  sheriffs  for  omissions  and 
defaults  of  that  sort;  but  the  method  of  levying  such 
amercements  does  not  appear.  A  practice  had  now  ob- 
tained to  deal  with  these  officers  in  a  more  summary  way ; 
for  the  courts  used  to  issue  process  to  the  coroners  to  attach 
the  sheriff,  and,  according  to  the  nature  of  the  case,  he 
used  afterwards  to  be  amerced.5  Where  an  under-sheriff, 
having  the  charge  of  jurors,  had  suffered  them  to  eat  and 
drink,  and  to  go  at  large,  a  capias  ad  respondendum  was 
awarded  against  him  out  of  the  king's  bench.6 

Though  we  have  met  with  several  statutes 7  to  qualify 
the  abuses  following  from  writs  of  protection,  there  has 
not  yet  occurred  any  particular  mention  of  them,  so  as  to 
enable  us  to  state  what  the  tenor  of  them  was.  The  two 
principal  writs  of  protection  were  distinguished  by  the 
clause  of  nolumus  and  volumus.  The  latter  was  the  most 
general  and  most  ample.  It  was  usually  obtained  by 
persons  going,  or  pretending  to  go,  out  of  the  kingdom  in 
the  suite  of  some  great  man  on  the  king's  service ;  and  it 
was  under  the  great  seal.  The  writ,  or  letters-patent, 
was  directed  to  all  bailiffs  and  others,  signifying  that  the 
king  had  taken  the  bearer  and  all  his  lands  and  goods  into 
his  protection  quid,  profecturus,  etc.,  because  he  was  going 
out  of  the  kingdom  on  the  king's  affairs :  and  they  were 
commanded  accordingly  to  see  that  his  person  and  prop- 
erty were  protected  from   all   harm   or   injury;   which 

1  22  Ass.,  72.  *  43  Edw.  III.,  26 ;  47  Edw.  III.,  28. 

a  22  Ass.,  74.  •  24  Edw.  Ill,  24. 

3  26  Ass,  51 ;  41  Ass,  15.  '  Vide  ante,  c.  xii. 
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protection,  was  to  last  to  a  certain  time  therein  mentioned. 
Then  there  followed  this  clause,  Volumus  etiamfetc.,  signify- 
ing the  king's  pleasure,  that  he  should  be  free  from  ail 
pleas  and  plaints,  except  pleas  of  dower  unde  nihil,  quare 
vmpedit,  assize  of  novel  disseisin,,  darrein  presentment,  and 
attaint,  and  certain  other  pleas  summoned  before  the 
justices  in  eyre.  The  protection  cum  dausvid  nolumus,  was 
of  a  more  confined  nature  ;  it  was  only  had  in  cases  where 
a  person  was  in  apprehension  that  the  king  or  some  com- 
mon person  might  take  his  corn,  hay,  horses,  charters,  or 
the  like;  and  it  might  be  granted  by  any  master  in 
chancery  without  a  privy  seal,  which  was  necessary  to 
obtain  the  former;  The  clause  from  which  the  writ  was 
named  was  Nolumus,,  etc.,  signifying  the  king's  pleasure, 
that  no  one  should  presume  to  take  the  property  of  the 
person  so  protected.1 
"We  shall  now  consider  such  alterations  as  were  made  in 
The  crime  of  the  criminal  law  during  this  reign.  The  crime 
treason.  0f  treason  was  brought  to  somewhat  more  cer- 
tainty by  the  famous  statute  made  in  the  25th  year  of  this 
king.2  All  the  treasons  enumerated  in  that  act  were  con- 
sidered as  treasons  before ;  and  many  that  are  not  there 
mentioned  were,  however,  still  continued  by  the  courts  to 
be  construed  treasons,  notwithstanding  the  strict  injunc- 
tion of  that  act.  In  order  to  set  this  subject  in  a  true 
light,  we  shall  first  mention  such  cases  of  treason  in  this 
reign  as  are  recorded  to  have  happened  before,  and  then 
such  as  happened  after,  that  act. 

In  the  12th  year  of  the  king,  a  girl  of  13  years  old  killed 
her  mistress,  and  was  burnt ;  which  shows  that  it  was 
considered  as  a  treason ;.'  so  that  killing  a  mistress  was 
held  equally  criminal  with  killing  a  master..  The  punish- 
ment of  such  an  offender  was  to  be  drawn  and  hanged 
without  any  benefit  of  sanctuary.4  How  conformable  the 
statute  of  treason  was  with  the  common  law  as  it  then 
stood,  may  be  judged  by  the  following  passage  of  a  report 
in  the  22d  of  the  king,  which  was  the  year  when  the  peti- 
tion  was  first  presented  to  the  parliament  for  the  declara- 
tion of  treason.  Treasons  that  touch  the  person  of  the 
king  are  there  instanced  as  follows:  Imagining  his  death, 
according  with  his  enemies,  falsifying  his  seal,  counter- 

10.  N.  B.,  21.     *  Vide  ante,  o.  xiv.     "12  Ass.,  30.     *  21  Edw.  Ill,  17. 
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feiting  hia  money,  and  the  like :  so  that  coining  was  con- 
sidered among  the  higher  order  of  treasons,  as  stated  by 
the  Mirror,  though  it  had  been  otherwise  in  the  earlier 
times  of  our  law.  In  all  these  treasons,  on  account  of 
their  heinous  nature,  and  their  near  connection  with  the 
royalty,  the  law  allowed  no  person  but  the  king  to  derive 
any  emolument  from  them ;  and  therefore  he  had  the  for- 
feiture of  lands  and  goods.  But  where  a  master  was 
killed  by  his  servant,  and  in  other  inferior  treasons,  the 
escheat  belonged  to  the  lord  of  whom  the  offender  held 
his  land ;  all  which  corresponds  with  the  language  of  the 
Btatute  of  treasons.  The  case  in  which  the  law  was  so  laid 
down  was,  where  a  person  was  indicted  for  killing  a  king's 
messenger ;  which,  on  that  occasion,  was  held  to  be  of  the 
higher  order  of  treasons.1 

After  the  passing  of  the  statute  of  treason,  we  find  the 
following  cases : — A  servant  departed  out  of  his  service, 
and  a  year  afterwards  killed  his  former  master,  upon  a 
malice  that  he  had  conceived  against  him  while  in  his 
service ;  and  for  this  he  was  drawn  and  hanged,2  Shard, 
who  was  the  judge  on  that  occasion,  forbade,  under  pain 
of  imprisonment,  that  any  one  should  furnish  the  prisoner 
with  a  hurdle  or  other  thing  to  be  drawn  upon ;  but  di- 
rected that  he  should  be  dragged  by  horses  out  of  the  hall 
where  judgment  was  passed  to  the  gallows.  Thus  drawing 
was  a  serious  part  of  the  sentence.  In  the  38th  year  it 
was  held,  that  adhering  to  the  king's  enemies  in  Scotland 
was  only  felony,  and  not  treason ; s  for  what  reason,  it  is 
difficult  to  say.  However,  where  a  Norman  was  captain 
of  an  English  ship  containing  several  Englishmen,  and 
they  committed  many  robberies  on  the  sea ;  it  was  held 
by  Shard  that,  inasmuch  as  the  former  did  this  in  the  Nor* 
man  tongue,  it  was  only  felony  in  him  ;  but  in  the  others, 
who  did  it  in  English,  as  the  Report  expresses  it,,  the  fact 
was  treason.  This  case  is  very  remarkable:  first,  as  it  was 
neither  expressly  within  the  statute  of  treasons,  nor  de- 
clared by  the  advice  of  parliament ;  secondly,  as  it  was 
upon  the  high  seas ;  from  which  it  should  seem  that  the 
admiralty  as  yet  did  not  exist,  or  at  least  affected  no  juris- 
diction of  that  sort.4  The  above  case  was  held  for  law  by 
the  court ;  and  it  was  at  the  same  time  agreed,  in  the  case 

'22  Ass,  49.  a  33  Ass,  7.  s  Bro,  Cob,  36.  *  40  Ass,  25; 
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of  a  servant  who  had  procured  another  to  kill  his  master, 
that  as  this,  if  committed,  was  only  felony  in  the  princi- 
pal, it  could  not  he  treason  in  the  accessory. 

The  ideas  of  homicide  which  prevailed  in  the  time  of 
Bracton  seemed  still  to  govern.1  This  was 
particularly  observable  in  what  was  called 
homicide  se  defendendo,  where  the  defendant  was  required 
to  make  out  the  absolute  necessity  he  was  under  to  act  in 
his  own  defence.  Where  one  pursued  another  with  a 
stick,  and  struck  him,  and  the  person  stricken  again 
struck  the  pursuer,  of  which  blow  he  died ;  here,  because 
it  was  proved  that  the  person  killing  might  have  fled,  but 
would  not,  rather  choosing  to  assault  the  pursuer,  it  was 
held  to  be  felony.2  Where  the  deceased  had  thrown  the 
defendant  to  the  ground,  and  drew  his  knife  to  kill  him, 
and  the  defendant,  while  upon  the  ground,  also  drew  a 
knife,  upon  which  knife  the  deceased,  in  a  hurry  to  do 
the  act,  fell,  and  was  killed ;  this  was  held  not  homicide 
se  defendendo,  but  not  felony  at  all,  the  death  having  fol- 
lowed from  the  motion  of  the  deceased  himself.  This 
distinction  was  material  to  the  defendant ;  for  notwith- 
standing se  defendendo  was  a  killing  under  an  absolute 
necessity  in  defence  of  one's  self  or  property,  it  was  still 
homicide,  and  the  goods  were  forfeited  upon  conviction. 
So  was  it  held  at  common  law;  and  as  the  statute  of 
Gloucester3  had  only  ordained  that  the  convict  should 
have  a  charter  of  pardon,  the  forfeiture  remained  as  be- 
fore.'' 

In  respect  of  homicide  when  committed  in  defence  of  a 
man's  property,  it  was  held,  that  where  a  thief  assaulted 
a  man,  and  pursued  him,  if  he  killed  the  thief,  the  killer 
should  go  quit.5  Again,  where  it  was  proved  that  the 
deceased  and  another  came  to  the  house  of  the  defendant 
with  a  design  to  burn  it,  and  the  defendant,  being  then  at 
home,  shot  an  arrow,  and  killed  the  deceased ;  this  was 
adjudged  not  to  be  felony.  It  was  at  the  same  time  said 
that  where  a  thief  had  robbed  and  killed  a  merchant, 
and  the  merchant's  servant  came  suddenly  upon  the  thief, 
and  killed  him,  it  was  not  felony.6  It  will  be  seen  pres- 
ently, that  such  killing  was  sometimes  esteemed  justifiable. 

Most  of  the  foregoing  were  cases  of  homicide,  which 

1  Vide  vol.  ii.,  c  viii.  s  Vide  vol.  ii.,  c.  ix.  »  26  Ass.,  32. 
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Bracton  calls  ex  necessitate.  We  shall  now  consider  such 
as  he  denominates  exjustitid.  This  was,  when  the  killing 
happened  in  the  execution  of  lawful  process.  And  here 
the  defendant,  instead  of  pleading  not  guilty,  might  state 
the  special  matter  in  the  way  of  a  justification;  and  if  it 
■was  proved  true,  he  went  quit,  without  a  charter  of  par- 
don. In  such  case  of  justification,  the  jury  were  charged 
to  find  if  the  thief,  against  whom  the  process  was  directed, 
could  have  been  otherwise  taken ;  so  strictly  did  they  re- 
quire, even  in  justifiable  homicide,  that  a  plain  necessity 
should  be  made  out  to  warrant  the  killing.  It  was  at  the 
same  time  said,  that  a  man  might  in  many  cases  justify  a 
killing ;  as  where  thieves  came  to  rob,  or  burglariously 
to  break  a  house,  they  might  safely  be  killed,  if  they 
could  not  be  otherwise  taken :  the  same*of  a  jailer,  if  he 
had  a  weapon  in  his  hand,  and  was  attacked  by  his  pris- 
oners:1 so  that  it  should  seem,  the  killing  a  thief  or  a 
burglar,  if  he  could  not  otherwise  be  taken,  was  not  hom- 
icide se  defendendo,  but  justifiable.  In  reading  our  old 
writers  on  criminal  law,  it  should  be  remembered,  that 
they  made  a  distinction  between  homicide  se  defendendo 
from  necessity,-  and  se  defendendo  justifiable;  the  former 
being  felony,  the  latter  none  at  all. 

There  was  no  allowance  in  our  old  criminal  law  for  the 
infirmities  and  passions  of  men's  minds.  A  killing,  if 
in  a  quarrel  or  sudden  affray,  was  equally  felonious  with 
any  deliberate  act  of  killing:  it  was  so  in  Bracton's  time,2 
and  so  it  still  continued ;  therefore,  where  two  men  were 
fighting,  and  another  interposing  to  part  them  was  killed 
by  one  of  them ;  to  adjudge  this  felony,  was  perfectly 
consonant  to  the  notions  of  law  that  had  long  prevailed.3 
In  Bracton's  time  it  was  held,  that,to  procure  an  abortion, 
after  the  foetus  was  formed  and  animated,  was  homicide : 
the  courts  now  began  to  think  otherwise.  A  man  beat  a 
woman  big  with  two  children,  of  which  one  then  died ; 
the  other  was  born  alive,  and  baptized,  but  died  two  days 
after  of  the  injury  it  had  received ;  and  all  this  was  stated 
in  an  indictment :  but  it  was  held  by  the  court  not  to  be 
felony.4  It  was  the  governing  opinion  all  through  this 
reign,  that  to  kill  a  child  in  ventre  sa  mere  was  not  felony ; 
the  reason  given  for  it  being,  that  a  child,  as  it  never  was 

1  22  Asa.,  55.       •  Vide  vol.  ii.,  c.  viii.         '  22  Abb.,  71.         *  3  Ass,  2. 
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in  rerum  rtatitrd,?  could  not  properly  be  said  to  be  occisus  ; 
though  the  same  reason  would  not  apply  to  one  that  was 
born,  and  died  of  the  injury  it  had  received  in  ventre,  as 
in  the  foregoing  instance. 

The  practice  was,  if  a  jury  acquitted  a  man  of  homicide, 
to  direct  them  to  find  who  was  guilty  of  the  killing^  in 
order  that  so  heinous  a  crime  might  not  go  unpunished. 
"We  find  where  a  jury  had  acquitted  a  man  who  was  in- 
dieted  for  the  death  of  another,  and  they  were  directed 
to  say  who  killed  the  deceased,  they  said  that  he  was  in  a 
passion,  and  fell  upon  his  knife,  and  so  killed  himself.3 
It  was  common  to  indict  a  persoD  de  morte  ignoti,  which 
was  held  sufficient ;  but  in  an  appeal,  the  name  of  the  de- 
ceased was  always  to  be  mentioned;  the  latter  being  a 
6uit  that  belonged  only  to  the  relations,  who  must  of  ne- 
cessity know  him;  the  former  being  a -presentment  by  the 
jurors  for  the  king,  without  any  knowledge  of  the  de- 
ceased.4 There  is  an  opinion,  that  persona  outlawed  for 
felony,  as  they  were  capita  lupim,  might  be  killed  by  any- 
body ;  though  Bracton  lays  it  down  otherwise  ;p  and  says, 
that  even  where  a  sentence  of  law  was  not  executed  in 
due  order,  it  was  an  offence.  Very  early  in  this  reign  we 
find  a  person  arraigned  for  killing  an  outlaw  for  felony.6 
In  the  27th  year,  in  an  appeal  of  death  by  a  woman,  the 
husband's  outlawry  for  felony  was  pleaded,  and  though 
overruled,  a  case  was  mentioned  where  it  had  been  al- 
lowed.7 It  is  probable,  that  the  slayeus  of  such  unhappy 
objects  went  without  punishment,  rather  from  some  pecu- 
liarity in  the  circumstances  of  the  prosecutions  then  in 
use,  than  from  any  principle  of  law  authorizing  such  bar- 
barity. The  heir  of  a  person  so  outlawed  could  not  have 
an  appeal,  because  of  the  corruption  of  blood ;  and  there- 
fore, till  the  time  of  Henry  III.,  when  the  proceeding  per 
famam  patrid  became  more  common,  there  was  no  regular 
method  of  bringing  such  offenders  to  justice.  But  now, 
when  indictments  were  preferred  almost  as  frequently  as 
appeals,  it  is  no  wonder  that  those  who  committed  violence 
on  such  persons  were  brought  to  punishment. 

The  crime  dfurtum,  or  larceny,  as  it  was  now  commonly 
called,  began  to  be  more  minutely  explained.     The  new 

1  22  Ass.,  94.  *  1  Ass.,  7 ;  22  Ass.,  94.  «  2  Ass.,  3. 
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learning  upon  this  head  related  either  to  the  things  taken, 
or  the  mode  and  circumstances  under  which 
they  were  taken.  A  forester  was  indicted  qubd  Lareeiiy- 
felonice  succidit  et  asportavit  arbores,  etc.,  upon  which  indict- 
ment the  justices  refused  to  arraign  him,  because  the  trees 
were  annexed  to  the  soil,  and  so  not  movables  corporeal,  as 
they  were  required  to  be  by  the  Mirror ; 1  and  therefore 
felony  could  not  be  committed  of  them  even  by  a  stranger, 
much  less  by  the  forester,  who  had  the  custody  of  them. 
As  to  the  trees  being  annexed  to  the  freehold,  it  was  sug- 
gested, that  it  would  be  different,  if  they  had  been  cut  by 
the  lord,  and  afterwards  taken  away  by  some  one.2  It  was 
held,  that  doves,  fish,  and  other  animals,  being  ferce  natwrce, 
were  not  such  things  as  a  man  should  suffer  death  for  tak- 
ing them;,  nisi  (says  the  book)  fuerunt  felonice  furata  extra 
domum  vel  mansionem.3  A  person  who  lived  a  servant  in 
a  house  got  up  in  the  night,  took  some  things  out  of  a 
chamber  into  the  hall,  with  intent  to  take  them  away ; 
and  in  going  to  the  stable  for  his  horse,  was  stopped  by 
the  ostler:  this  was  adjudged  a  sufficient  taMng  to  make 
it  a  larceny.4  Taking  away  a  woman  with  the  goods  of 
her  husband  upon  her,  was  held  a  felony  of  the  goods,  if 
it  was  against  the  woman's  will ;  though  it  should  seem 
to  be  otherwise  if  she  consented  to  the  going  away.6 
There  appears  to  have  been  a  difference  of  opinion  about 
the  offence  of  receiving  stolen  goods.  A  man  was  ap- 
pealed by  a  provor,  qubd  receptavit  Tairotinium  sciens  defelonid 
iUd,  etc,  and  the  justices  would  not  put  him  to  answer ; 
though  Shard  said,  that  Scrope  used  to  punish  such  offend- 
ers.6 It  was  laid  down,  that  theftbote  was  not  when  a 
man  took  his  own  goods  from  a  thief,  but  only  when  he 
accepted  the  thief  s  goods,  in  order  to  favor  and  screen 
him.7 

We  have  seen  in  the  reign  of  Edward  I.8  there  was  a 
difference  of  opinion  as  to  the  sum  which  constituted 
grand  or  petty  larceny.  It  was  said  by  Thorpe,  in  the 
twenty-isecond  year  of  the  king,  that  a  man  should  be 
hanged  if  he  Btole  twelve-pence ;  to  which  the  reporter 
adds:  Dixit  tamen,  qubd  laiei  dicunt  que  non  nisi  summa 
excedat  12d.9    That  the  vulgar  opinion  differed  from  that 

1  Vide  ante,  vol.  ii  '27  Asa.,  39.  '42  Abb.,  5. 
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of  lawyers,  appeared  plainly  from  the  verdicts  of  juries, 
who,  when  they  found  a  man  guilty  of  the  fact,  and  yet 
wished  to  make  it  petty  larceny,  in  order  to  make  sure 
of  being  right,  would  find  the  goods  to  be  worth  only  ten- 
pence.1  The  better  opinion  seemed  not  to  be  that  of 
Thorpe,  but  that  which  he  attributed  to  the  lay  gents.2 
A  conviction  of  petit  larceny  produced  a  forfeiture  of 
goods ; 3  and  the  punishment  was  to  be  sent  to  prison 
a'aver  penance,41  which  probably  meant  no  more  than  cus- 
tody and  confinement. 

Burgessours,  as  they  were  called  by  Britton,8  or  burglars 
as  they  were  now  called,  are  in  this  reign  de- 

Bnrgary.  8cribe(i  somewhat  differently  than  they  had 
been  by  that  author.  He  seems  to  include  the  circum- 
stance of  stealing  as  a  requisite  to  constitute  the  crime ; 
but  in  the  twenty-second  year  of  this  king  they  are  de- 
scribed as  those  "  who  feloniously  in  time  of  peace  break 
houses,  churches,  walls,  or  doors ;  for  which  burglary " 
(says  the  book)  "  a  man  would  be  hanged,  even  though  he 
took  nothing."6  Thus  the  offence  consisted  in  the  vio- 
lence done  to  a  man's  house,  and  not  to  his  other  property, 
for  it  carried  in  it  no  idea  of  stealing.  Again,  robbery 
consisted  principally  in  the  violence  done  to  a  man's  per- 
son ;  for  if  only  a  penny  was  taken,  yet  the  robber  would 
nevertheless  be  hanged.7 

Respecting  all  these  offences,  it  must  be  observed  that 
the  intent  was  considered  as  equally  criminal  with  the 
fact ;  and  persons  were  often  executed  as  offenders  who, 
in  the  language  of  the  present  time,  would  be  thought  to 
have  actually  committed  no  offence.  It  was  said  by  Shard, 
in  the  twenty-seventh  year  of  the  king,  that  a  person 
taken  deprcedando  vel  burgulando  should  be  hanged,  though 
he  did  not  put  in  execution  his  design ;  the  same  of  a  man 
who  assaulted  with  intent  to  rob,  though  he  took  nothing.8 
This  notion  was  of  very  ancient  date,  and  prevailed  all 
through  this  reign.  When  common  offenders  were  pur- 
sued with  such  violent  presumptions,  the  severity  with 
which  state  crimes  were  prosecuted  cannot  be  wondered 
at.  The  statute  of  treasons  seems  only  to  have  put 
treasons  upon  the  same  foot  with  felonies ;  for  by  that 
statute  such  delinquents  were  not  to  be  convicted,  unless 

l18  Ass,  1.  8Bro.  Cor.,  219.    «  Vide  vol.  ii.,  c.  xi.    'Ibid,  39. 
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they  had  signified  their  intent  by  some  manifest  overt  act, 
like  that  of  deprcedando  or  bwgulando  in  a  felon. 

If  the  Jaw  punished  those  who  only  attempted  to  com- 
mit an  offence,  it  is  not  to  be  wondered  that  those  who 
were  accomplices  to  the  commission  of  the  fact  were  sub- 
ject to  the  animadversion  of  the  law.  Little  is  said  on 
the  subject  of  principal  and  accessary  by  Bracton.  Some 
decisions  in  this  reign  give  an  insight  into  the  distinct 
marks  of  these  two  degrees  of  offenders.  If  a  man  re- 
ceived a  felon,  so  as  to  aid  or  favor  him  in  his  felony,  he 
became  an  accessary ;  but  if  he  aided  him  per  bon  parol,  ou 
mist,  or  sent  letters  for  his  deliverance,  this  did  not  make 
him  an  accessary.1  The  idea  of  accessary  was  carried 
very  far;  for  if  an  accessary  was  received  by  any  one, 
such  receiver  became  accessary  to  the  accessary,  and  might 
be  appealed  as  such.2  A  man  might  be  tried  as  accessary 
after  he  had  been  acquitted  as  principal ;  for  where  a  per- 
son on  a  plea  of  not  guilty  was  acquitted,  he  was  after- 
wards indicted  for  receiving  the  man  who  had  committed 
that  same  felony,  after  he  had  been  outlawed  for  it ;  and 
be  was  arraigned  and  obliged  to  plead  to  it ; 3  for  it  was 
said  his  acquittal  could  have  no  effect  to  discharge  him 
of  an  offence  which  he  had  committed  since.  It  was  a 
general  rule  that  an  accessary  should  not  be  put  to  answer 
in  any  case  of  felony  till  the  principal  was  attainted; 
and  this  was  the  practice  all  through  this  reign.4  Every 
precaution  was  used  to  prevent  the  accessary  being  tried 
for  an  offence  before  it  was  proved  that  the  principal  had 
really  committed  it,  to  avoid  the  absurdity  of  making  a 
man  accessary  to  a  crime  which  did  not  exist,  or  at  least 
had  not  been  proved  on  the  person  who  committed  it. 
Tor  the  same  reason,  where  a  man  claimed  his  clergy, 
and  was  found  guilty  by  an  inquest  of  office,  yet  the 
accessary  was  not  arraigned,  because  there  was  a  possi- 
bility that  the  principal  might  make  his  purgation  before 
the  ordinary;5  and  should  the  accessary  have  been  found 
guilty  and  hanged,  this  incongruity  would  bring  a  scan- 
dal on  the  justice  of  the  kingdom. 

If  the  principal  was  found  guilty  of  justifiable  homi- 
cide se  defendendo,  and  had  his  charter  of  pardon,  as  there 
was  no  felony  proved  upon  the  principal,  the  accessary 

1  26  Ass.,  47.        3  27  Ass.,  10.  6  5  Ass.,  5 ;  18  Ass.,  13 ;  26  Ass,  27. 

s Ibid.,  52.  «44Edw.III.,7. 

V 


322  EDWARD  III.  [CHAP.  XVI. 

/went  quit.1  Again,  where  the  principal  and  accessary 
were  hoth  indicted,  it  was  held  a  good  plea  for  the  acces- 
sary to  say  that  the  principal  was  dead  ;  and  if  the  prin- 
cipal was  hanged  for  any  other  felony,  the  accessary  was 
to  be  discharged.2  Thus  it  became  usual  in  all  cases,  not 
excepting  homicide  itself,  where  the  principal  was  not  yet 
attainted,  to  let  the  accessary  to  mainprise.3 

By  the  old  law,  judgment  of  felony  did  not  use  to  be 
passed  against  an  infant  within  age ;  but  we  have  before 
mentioned  the  case  of  a  girl  of  thirteen  years  who  was 
burnt  for  killing  her  mistress ;  this  was  in  the  twelfth  of 
this  king ;  they  seemed,  however,  to  think  that  the  pro- 
priety of  executing  judgment  of  death  on  a  child  was  to 
depend  on  the  appearance  of  capacity  and  understanding, 
which  would  be  different  in  different  persons.  If  a  child 
did  anything  which  showed  he  was  sensible  of  having 
acted  wrong,  they  pronounced  that  malitia  supplet  cetatem, 
and  proceeded  as  with  an  adult.4  Married  women  were 
in  Bracton's  time  considered  as  in  potestate  viri,  and  so 
privileged  in  cases  of  felony ;  but  that  was  with  a  dis- 
tinction which  has  not  been  observed  so  much  as  the  good 
sense  of  it  deserved.5  A  married  woman  in  this  reign 
would  have  confessed  the  felony,  and  that  she  did  it  by 
the  command  of  her  husband ;  but  the  judge  would  not 
take  the  confession ;  however,  he  directed  the  jury  to  find 
that  she  did  it  by  coercion  of  her  husband,  and  upon  that 
she  went  quit.6  A  woman  might  plead  her  pregnancy  to 
respite  her  execution ;  but  this  would  not  be  allowed  a 
second  time. 

The  offence  of  conspiracy,  the  legal  consideration  of 
which  had  become  a  great  object  since  the  reign  of  Ed- 
ward I.,7  might  be  prosecuted  either  at  the  suit  of  the 
king  or  of  the  party ;  and  the  judgment  in  those  two 
cases  was  different.  In  the  latter  it  was  for  a  recovery  of 
the  damage  sustained  by -the  plaintiff,  and  for  imprison- 
ment of  the  defendant ;  in  the  former,  the  offender  under- 
went a  similar  pain  with  attainted  jurors  —  namely,  that 
he  was  to  lose  his  liberam  legem,  to  be  no'  more  put  on 
juries  or  assizes,  nor  to  be  a  witness ;  and,  if  he  had 
any  business  in  the  king's  court,  he  was  always  to  make 
an  attorney  to  sue  for  him ;  he  was  not  to  come  within 

1 15  Ass.,  7.      s  40  Ass.,  8.      s  Vide  vol.  ii.  '  Vide  vol.  ii.,  cxi. 

'  22  Ass,  40.    *  12  Abb.,  30.    «  27  Ass,  40. 
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twelve  miles  of  the  king's  residence ;  his  lands  and  chat- 
tels were  to  be  seized  into  the  king's  hands,  his  houses  to 
he  destroyed,  his  wife  and  children  turned  out,  his  trees 
cut  down,  and  his  body  imprisoned.1  By  what  authority 
the  villainous  jiidgment  (for  so  this  was  called)  was  made 
the  punishment  in  cases  of  conspiracy,  does  not  appear ; 
it  was  not  prescribed  by  the  statutes  of  Edward  I.,  which 
gave  the  writ  of  conspiracy.  The  affinity  which  this 
offence  bore  to  the  false  swearing  of  jurors  (being  often 
the  cause  and  motive  of  it)  might  naturally  dictate  a  like 
mode  of  punishing  those  who  were  guilty  of  it. 

We  have  seen  that  the  statute  of  Gloucester2  had  taken 
away  the  necessity  of  making  fresh  suits  in 
prosecuting  an  appeal,  provided  the  party  com-  AppealB- 
menced  it  within  a  year  after  the  fact.  The  method  of 
prosecuting  an  appeal  in  this  reign  was  as  follows :  The 
prosecutor  was  to  come  in  full  county  within  a  year  and 
day  after  the  fact,  and  find  two  sufficient  pledges  of  prose- 
cution ;  the  coroner  was  then  to  enter  his  appeal  on  the 
roll,  and  forthwith  command  the  bailiff  of  the  place  to 
have  the  body  of  the  appellee  at  the  next  county ;  and  if 
the  bailiff  testified  at  two  counties  that  he  was  not  to  be 
found,  then  he  was  to  be  demanded  from  county  to  county 
till  he  was  outlawed.  Should  the  plaintiff  make  any 
default,  the  exigent  was  to  cease,  as  in  Bracton's  time,  till 
the  coming  of  the  justices  in  eyre,  and  the  plaintiff  lost 
his  suit.3  It  was  held,  very  early  in  this  reign,  that  ap- 
peals would  lie  before  justices  of  gaol-delivery.  It  was 
agreed  that  an  appeal  would  lie  in  the  king's  bench  at 
Westminster  of  a  robbery  in  Yorkshire,  on  the  idea  that 
the  justices  there  were  the  sovereign  coroners  of  the  land, 
and  therefore  they  might  do  such  acts  as  the  sheriffs  and 
coroners  did  with  relation  to  appeals  in  their  respective. 
counties.4  Appeals,  like  other  records,  might  be  removed 
from  before  the  coroners  into  the  king's  bench. 

The  stat.  "Westm.  2,  which  gave  imprisonment  and  dam- 
ages in  case  of  false  appeals,  occasioned  some  discussion.5 
It  was  held,  that  though  the  defendant  was  acquitted,  yet 
there  should  be  no  inquiry  of  the  damages,  or  abettors, 
if  an  indictment  bad  been  preferred:  as  thereby  a  fair 
presumption  of  guilt  was  raised,  sufficient  to  take  away 

1  46  Abb.,  11.  s  22  Ass.,  97.  6  Vide  vol.  ii.,  c.  x. 

'  Vide  vol.  ii.,  c.  ix.  4 17  Ass.,  5. 
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all  charge  of  malice  in  the  plaintiff.  But  the  appeal 
and  indictment  must  appear  to  be  precisely  for  the  same 
offence ;  for  if  they  did  not  agree,  as  where  one  was  against 
the  party  as  principal,  the  other  as  accessary,  there  the 
defendant  might  have  his  damages;  the  same  if  the 
indictment  was  brought  after  the  appeal.1  If  the  jury 
found  it  homicide  se  defendendo,  there  would  be  no  in- 
quiry of  damages  or  of  the  abettors,  because  the  jury  had 
thereby  pronounced  there  was  no  malice.2 

The  object  in  an  appeal  of  robbery,  or  larceny,  was  the 
restitution  of  the  thing  stolen,  which  could  not  be  ob- 
tained by  conviction  upon  an  indictment.  In  order  to  do 
justice  to  the  person  who  had  been  spoiled,  it  was  held, 
that  though  the  defendant  had  his  clergy,  yet  the  plaintiff 
should  be  entitled  to  a  restitution.3  A  difficulty  arose 
where  a  man  was  appealed  by  three  different  persons,  and 
being  convicted  at  the  suit  of  one,  was  hanged :  it  was 
said,  the  others  should  have  no  restitution,  but  that  the 
goods  should  be  all  forfeit.  Yet  one  of  the  justices 
directed  an  inquest  to  try  whether  the  thief  was  taken 
by  the  other , persons,  and  whether  the  goods  were  theirs ; 
and  both  these  issues  being  found  in  the  affirmative,  they 
had  restitution,  as  being  no  ways  in  default.*  The  same 
method  was  taken  if  the  defendant  stood  mute  upon  an 
indictment,  and  an  appeal  was  then  depending  : 5  in  like 
manner  where  the  defendant,  after  pleading  not  guilty, 
fled  to  sanctuary 6  and  abjured. 

There  was  commonly  both  an  indictment  and  an  appeal 
depending  for  the  same  fact ;  and  the  appeal  would  some- 
times, on  default  of  the  appellor,  be  arraigned  at  the  suit 
of  the  king.  A  woman  appealed  a  man,  and  he  was  ac- 
quitted, the  offender  and  several  others  were  afterwards 
indicted  of  the  same  fact ;  upon  which  she  brought  a  fresh 
appeal ;  but  it  was  held,  that  when  she  had  brought  one 
appeal,  and  the  defendant  was  acquitted  by  nonsuit  after 
appearance,  or  in  any  other  way,  she  could  not  have  a 
second  appeal  against  any  others :  so  they  were  arraigned 
at  the  king's  suit.7  If  an  appeal  was  null  or  defective  in 
form,  and  so  the  plaintiff  could  not  prosecute  it,  neither 

1  40  Ass.,  18 ;  22  Abb.,  39 ;  40  Edw.  III..  42.  »  22  Ass.,  16. 

8  22  Ass.,  77.  «  26  Ass.,  32. 

s  44  Edw.  in.,  44.  '  47  Edw.  III..  16. 
1  Ibid.  ' 
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could  it  be  arraigned  at  the  suit  of  the  king.1  An  acquit- 
tal upon  an  indictment  within  a  year  after  the  fact,  was 
thought  to  be  no  bar  to  an  appeal  ;2  the  plaintiff  being 
entitled,  it  should  seem,  to  bring  his  appeal  at  any  time 
within  the  year.  The  higher  suit  was  the  appeal,  which 
was  therefore  more  favored  than  the  indictment.  An  heir 
brought  an  appeal  after  an  indictment,  and  the  declaration 
agreed  neither  in  year,  day,  nor  weapon,  with  the  indict- 
ment ;  afterwards  the  parties  compromised  the  matter,  and 
the  plaintiff  was  nonsuit  after  declaration :  but  notwith- 
standing this,  the  defendant  was  arrainged  upon  the  dec- 
laration, and  not  upon  the  indictment,  and  a  cesset  ■processus 
was  entered  on  the  indictment.3  In  an  appeal  by  an  infant, 
the  parol  used  to  demur ;  and  if  the  party  was  arraigned 
on  the  indictment  and  pleaded  not  guilty,  he  would  be  let 
to  mainprise  till  the  infant  was  of  age  to  prosecute  the 
appeal.''  It  has  been  before  remarked,  that  the  attainder 
of  the  ancestor  was  held  a  good  plea  to  bar  the  heir  of  an 
appeal,  though  it  would  not  bar  the  widow ;  the  former 
being  an  action  which  accrued  by  reason  of  blood,  the 
latter  not.5 

It  had  long  been  agreed,  that,  should  a  person  be  struck 
in  one  county  and  die  in  another,  an  appeal  might  be 
brought  in  the  county  where  he  died  :  and  if  the  defend- 
ant was  arraigned  at  the  suit  of  the  king,  a  jury  should 
be  summoned  out  of  both  counties.6  But  where  an  appeal 
was  brought  against  two,  one  for  killing  in  one  county, 
and  the  ether  for  receiving  the  offender  in  another,  it  was 
agreed  that  an  appeal  could  not  be  laid  against  a  principal 
in  one  county,  and  an  accessary  in  another,  unless  where 
it  was  in  one  vill  that  extended  into  two  counties ;  the 
former  cases,  however,  were  admitted  to  be  law.7 

Appeals  by  provors  were  still  a  common  mode  of  prosecu- 
tion, and  many  decisions  happened  which  show  the  nature 
of  this  proceeding.  It  was  agreed  that  none  but  such  as 
were  in  prison  for  felony  could  become  provors.8  If  a 
provor  received  the  king's  pardon  after  the  appeal,  the 
appellees  went  quit ;  but  should  a  provor  disavow  his  ap- 
peal, or  die,  between  the  joining  battel,  or  issue,  and  the 

1  27  Ass.,  25 ;  13  Ass.,  11.  6  2  Ass.,  3 ;  vide  vol.  ii. 

s  17  Ass.  1.  6  Bro.  App.,  149 ;  41  Edw.  HI.,  6, 19. 

3  4  Edw.  in.,  10.  '  45  Ass.,  9. 

4  32  Ass.,  8.  8  21  Edw.  III.,  18 ;  vide  vol.  ii.,  c.  viii. 
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trial,  the  appellee  was  to  be  arraigned  at  the  suit  of  the 
king ;  so  that  in  this  respect  it  was  like  a  common  appeal 
or  an  indictment.1  The  following  cases  may  give  some 
idea  of  the  effect  and  consequences  of  this  mode  of  prosecu- 
tion. A  provor  was  hanged,  and  the  appellee  was  not 
arraigned  at  the  suit  of  the  king.2  A  provor  was  non- 
suited, and  then  offered  to  plead  that  he  was  taken  out  of 
sanctuary  ;  but  this  plea  was  not  allowed  after  he  had  con- 
fessed the  felony  by  becoming  a  provor,  and  he  was 
adjudged  to  be  hanged.3  A  man  after  pleading  not  guilty 
was'  not  permitted  to  become  a  provor.4  A  provor  was 
hanged  for  appealing  persons  out  of  the  kingdom,  who 
being  out  of  the  reach  of  the  law  could  not  be  attainted ; 5 
so  strictly  were  these  persons  held  to  the  performance  of 
the  terms  on  which  they  were  to  have  their  lives.  A 
provor  disavowed  his  appeal,  on  pretence  that  he  made  it 
by  duress  ;  the  coroner  denied  this ;  and  the  record  of  the 
coroner  was  judged  sufficient  evidence  of  his  being  volun- 
tary in  the  appeal,  and  he  was  accordingly  hanged.6 
Where  a  defendant  in  an  appeal  of  robbery  wanted  to  ap- 
prove the  appellor,  and  demanded  a  coroner  for  that  pur- 
pose, it  was  held  that  he  could  not  make  an  appeal  of  any 
other  than  the  goods  in  question.7  It  was  a  good  plea 
against  a  provor  to  say  he  had  abjured  the  realm,  and  so 
was  out  of  the  common  law ;  and  if  it  was  found  to  be  so 
by  the  rolls  of  the  coroners,  he  would  be  hanged,  and  the 
appellee  go  quit  ;8  outlawry  was  likewise  a  good  plea 
against  a  provor.9 

The  proceeding  by  presentment  and  indictment  became 
more  common  in  cases  of  felony  than  it  had 

Indictments.      .  .  »  *     i  a        >      -i  •    f  , 

been  in  any  former  period.  As  indictments 
were,  by  a  statute  of  Edward  I.,  directed  to  be  in  writing 
and  indented,10  they  after  that  were  framed  with  more 
deliberation  and  in  form.  Wherever  an  indictment  was 
presented  for  a  matter  which  by  the  old  law  might  have 
been  prosecuted  by  appeal,  it  was  natural  to  adopt  the 
words  and  phrases  of  such  appeals ;  so  that  an  indictment 
differed  very  little  from  an  appeal  of  the  same  offence,  ex- 

1  47  Edw.  III.,  5.  •  12  Ass.,  29. 

8  21  Edw.  III.,  17.  '  40  Ass.,  39. 

5  Ibid.  8  11  Ass.,  27. 

*  21  Edw.  III.,  18.  9  21  Edw.  III.,  17. 

6  1  Ass.,  2.  10  Vide  vol.  i.,  and  vol.  ii.;  ante. 
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cept  in  the  introductory  part :  Juratores  pro  domino  rege 
super  sacramenfum  suum  presentant  qubd,  etc. 

The  commissions  of  oyer  et  terminer,  besides  enumerating 
specific  offences,  authorized  the  commissioners  to  hear  all 
"  damages,  grievances,  extortions,  and  deceits,"  done  to  the 
king  and  his  people.  Owi  ng  to  this,  an  idea  had  prevailed, 
of  the  great  extent  of  the  inquisitorial  authority  with 
which  the  presentors  before  such  commissioners  were 
invested ;  and  many  misprisions  and  irregularities  were  at- 
tempted to  be  prosecuted  in  this  way,  which  were  perhaps 
not  before  considered  as  criminal,  but  were  thought  to  be 
fitter  objects  of  a  civil  action. 

The  following  are  experiments  in  this  liberal  sort  of 
penal  jurisprudence.  An  indictment  against  a  person  for 
taking  20s.  of  such  a  one  when  he  was  collector  of  the 
taxes,  was  held  good  as  for  extortion ;  but  an  indictment 
against  a  man  as  "a  common  misfeasor"  was  held  ill  for 
the  uncertainty:  the  same  of  a  "common  thief;"  as  a 
man  should  be  brought  (it  was  said)  to  answer  not  for  every 
act  of  his  life,  but  for  some  particular  fact.1  An  indict- 
ment for  concealing  the  custom,  in  order  thereby  to  get 
advantage  of  the  market,  and  to  enhance  the  price  of  mer- 
chandise, was  held  good.2  But  where  some  justices  of  oyer 
et  terminer  were  indicted  for  changing  some  presentments, 
by  entering  on  the  roll  as  felonies  what  were  only  tres- 
passes, they  demurred  to  the  indictment.3  An  indict- 
ment, qubd  eepit  et  asportavit  certain  charters  concerning 
land  was  held  ill,  as  not  being  of  a  criminal  nature.4 
An  indictment  for  voluntarily  suffering  a  felon  to 
escape,5  and  against  an  indictor  felonice  for  discovering 
the  king's  counsel,  were  held  good:  the  latter,  which 
seems  to  be  a  singular  case  of  felony,  was  said  by  Shard 
to  be  treason.6 

In  the  time  of  Bracton  the  presentment  of  offences  was 
by  a  jury  of  twelve,  returned  for  every  hundred  in  the 
county.7  But  that  practice  had  now  received  some  small 
alteration ;  for  towards  the  close  of  this  reign  we  find,  at 
a  commission  of  oyer  and  terminer,  that  besides  the  re- 
turn of  an  inquest  for  every  hundred  by  the  bailiff,  the 
sheriff  likewise  returned  a  panel  of  knights,  which,  says 
the  book,  were  le  graunde  inquest.     The  inquests  for  the 

1  22  Ass.,  73.         s  27  Ass.,  18.         6  27  Ass.,  62.        '  Vide  ante,  vol.  ii. 
J  43  Ass.,  38.         *  30  Ass.,  27.         •  Ibid.,  63. 
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hundreds  still  made  their  presentments,  as  in  Bracton's 
time;1  and  if  they  presented,  they  likewise,  no  doubt, 
found  indictments ;  but  these  were  confined  to  their  differ- 
ent hundreds.  The  grand  inquest  probably  was  to  inquire 
at  large  for  every  hundred  in  the  county  (a) ;  and  the  hun- 
dredors  became  jurors  in  inquests  de  bono  et  malo,  or  ex 
officio,  when  called  upon ;  and  if  a  commission  of  assize 
and  nisi  prius  were  sitting,  they  filled  the  place  of  jurors 
occasionally  in  assizes  and  juries  in  civil  causes.  When 
the  practice  began  of  returning  a  grand  inquest  to  inquire 
for  the  whole  body  of  the  county,  the  business  of  the 
hundred-inquest  must  naturally  decline,  till  at  length  the 
whole  burden  of  presenting  and  finding  indictments  de- 
volved upon  the  grand  inquest,  and  the  hundredors  con- 
tinued to  be  summoned  merely  for  trying  issues. 

If  there  remains  any  doubt  whether  prisoners  were  sub- 
ject to  a  sort  of  penance  before  the  stat.  Westm. 

0.  peoanco.    ^  ^  geems  £0  foQ  wnoiiy  removed  by  some 

cases  reported  in  this  reign ;  where  this  penance  was  in- 
flicted without  the  least  authority  from  that  statute.2  In 
the  21st  year  a  man  was  appealed  of  robbery,  and  was 
taken  at  the  plaintiffs  suit  with  the  manor :  he  then  stood 
mute,  and  an  inquest  ex  officio,  as  was  usual,  being  em- 
panelled to  try  whether  he  could  speak,  and  they  finding 
that  he  was  mute  of  malice,  it  was  adjudged  that  he  should 
be  hanged ;  and  it  was  at  the  same  time  said,  that  had  it 
been  at  the  suit  of  the  king,  he  would  have  been  put  to 
his  penance,  there  being  this  difference  between  an  appeal 
and  an  indictment.3    But  this  distinction  did  not  hold 

(a)  Many  local  courts  had  criminal  jurisdiction,  but  their  jurisdiction 
could  seldom  be  exercised,  because  it  could  only  be  executed  against  persons, 
residing  within  the  local  limits  of  their  jurisdiction.  Thus,  in  the  Year. 
Book,  50  Edw.  III.,  it  was  said  by  Belknap,  J.,  if  a  stranger  come  into  the 
Cinque  Ports,  and  commits  a  transitory  trespass,  and  afterwards  goes  out  of 
their  jurisdiction,  he  to  whom  the  trespass  is  done  may  have  an  action  at  the 
common  law ;  for  it  is  more  for  his  benefit  to  have  the  suit  at  the  common  law 
than  within  the  Cinque  Ports ;  for  they  have  no  power  to  summon  any  man  that 
is  out  of  their  jurisdiction,  viz.,  in  the  county  of  Kent  or  elsewhere,  into  the 
limits  of  their  jurisdiction.  And  thus  an  appeal  of  felony  was  held  to  lie  in 
Kent  for  a  murder  within  their  jurisdiction,  "because,  although  the  Cinque 
Ports  have  several  liberties  (i.  e.,  local  courts),  yet  the  reason  of  the  grant 
of  these  liberties  was  for  the  ease  and  benefit  of  the  inhabitants,  and  not  for 
their  prejudice"  (Orispe  v.  Virol,  Yelverton's  Eep.,  13) ;  and  it  would  be  for 
their  prejudice  if  they  could  not  follow  murderers  or  debtors  out  of  their  own 
limited  local  jurisdiction. 

1  42  Ass.,  5.  2  Vide  vol.  ii.,  c.  ix.  "  27  Edw.  III.,  18. 


CHAP.  XVI.]    OF  THE  CRIMINAL  LAW  —  TRIAL  BY  JURY.  329 

universally,  at  least  as  to  the  appeal ;  for  in  the  43d  year, 
when  a  woman  appealed  a  man  of  the  death  of  her  hus- 
band, and  he  stood  mute,  and  it  was  found  by  an  inquest 
ex  officio,  that  he  had  spoken  that  same  day,  he  was  or- 
dered to  the  penance.1  It  is  probable  that  the  latter  was 
the  most  usual  course,  and  that  the  robber  in  the  former 
case  was  hanged,  merely  because  he  was  found  with  the 
manor.  Conformably  with  this  idea,  we  find  that  in  the 
26th  year  a  man,  after  he  had  adjured  the  realm,  was 
arraigned,  and  standing  mute  was  put  to  his  penance; 
but  it  was  at  the  same  time  said,  that  a  provor  standing 
mute  should  be  hanged.2  Tbe  confession  of  the  provor, 
and  the  being  taken  with  the  manor,  were  considered  as 
convictions  in  themselves,  upon  which  it  might  be  safe  to 
execute  an  obstinate  offender ;  though  it  would  be  rigor- 
ous indeed  to  presume  guilt  in  any  one  who  stood  mali- 
ciously mute. 

It  was  endeavored  by  all  means  to  avoid  the  trial  by 
battel,  and  to  encourage  that  by  jury.3  Thus,  in  TrWby  batM 
an  appeal  for  breaking  the  king's  prison  the  and  Jury- 
battel  was  not  allowed.  If  the  defendant  was  taken  at 
the  suit  of  the  appellor,  and  had  escaped,  he  was  ousted 
of  his  battel,  that  being  a  sort  of  prison-breaking ;  *  the 
same  where  a  defendant  was  taken  with  the  manor.6  t  The 
trial  by  jury,  or  per  pais,  in  civil  causes,  and  the  manner 
in  which  it  was  now  ordered,  has  been  already  mentioned : 
this  trial,  in  criminal  cases,  preserved  an  analogy  with  it, 
being  distinguished  by  very  few  peculiarities.  It  was  no 
longer  the  custom,  as  in  Bracton's  time,6  for  the  defend- 
ant to  put  himself  upon  a  particular  pais  or  hundred,  or 
for  the  judge  to  direct  the  fact  to  be  tried  by  one  pais  in 
preference  to  another.  The  prisoner  put  himself  upon  the 
country  generally,  which  implied  a  jury  of  the  county 
where  the  fact  arose ;  but  so  much  of  the  old  practice  con- 
tinued that  the  pais  were  to  consist  of  some  hundredors 
belonging  to  the  hundred  where  the  vill  in  which  the  fact 
was  said  to  be  done  was  situated.  Thus,  though  the  idea 
of  the  jury  coming  from  the  vicinage,  and  being  there- 
fore acquainted  with  the  fact  they  were  to  testify,  was,  in 
some  measure,  given  up,  this  legal  privity  was,  however, 
still  preserved  in  construction  of  law;  for  though  the 

1  43  Ass.,  30.  3  Vide  vol.  ii.,  c.  ix.  6  Vide  ante,  vol.  ii. 

J  26  Ass.,  13.  « 1  Ass.,  3,  6.  6  4  Abb.,  1. 
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people  of  one  hundred  were  permitted  to  try  a  fact  com- 
mitted in  another,  the  people  of  one  county  were  not  sup- 
posed to  know,  nor  were  suffered  to  try  a  fact  arising  in 
another.  Therefore,  where  a  man  was  taken  in  the  county 
of  S.,  with  goods  that  he  had  stolen  in  the  county  of  N"., 
it  was  said  that  the  justices  in  the  county  of  8.  might 
put  him  to  answer;  and  if  he  pleaded  not  guilty  they 
might  send  him  for  a  pais  in  the  county  of  N.,  no  jurors  in 
the  county  of  S.  being  competent  to  the  trial  of  a  foreign 
fact.1 

We  have  seen  a  statute  made  in  this  reign,  ordaining 
that  no  indictor  should  be  put  on  the  deliverance  of  the 
prisoner  whom  he  had  joined  in  indicting ; 2  such  there- 
fore was  a  good  challenge  to  a  juror.  In  order  to  enable 
the  defendant  to  make  such  challenge  it  was  usual  to  put 
the  indictors'  names  to  the  indictment ;  and  it  was  a  good 
exception  to  an  indictment  if  it  was  without  them  J  A 
doubt  might  be  raised  who  were  meant  by  the  indictors : 
and  it  seems  that  it  signified  not  only  the  jurors  who  pre- 
sented, but  those  also  who  were  sworn  to  inform  them,  or 
who,  in  the  modern  language  of  the  law,  preferred  the 
indictment ;  and  in  that  sense  was  the  word  indictor  taken 
at  this  time.*  If  so,  the  practice  now  was  to  challenge 
ihem  as  well  as  the  presenters ;  and  it  was  probably  their 
names,  as  well  as  those  of  the  presentors,  that  were  re- 
quired to  be  on  the  bill  of  indictment.5 

The  courts  seem  to  have  carried  the  construction  of  the 
above  statute  further  than  the  bare  letter  of  it  warranted ; 
for  where  one  of  the  indictors  in  trespass  got  himself  to 
be  made  foreman  of  the  jury  to  try  the  issue  in  an  action 
brought  for  the  same  trespass,  he  was  committed  to  the 
Marshalsea  and  paid  a  heavy  fine ;  for  (they  said)  he  ought 
to  have  challenged  himself.6  What  other  causes  of  chal- 
lenge were  allowed  by  the  court  have  been  shown  before 
in  speaking  of  jurors  in  civil  actions ;  but  to  prevent  de- 
fendants in  criminal  cases  creating  delay,  and  avoiding  a 

1  26  Ass.,  32.  2  Vide  vol.  ii.,  c.  ix. 

3  44  Edw.  III.,  43.  The  seals  of  the  indictors  were,  by  statute,  required  to 
be  annexed  to  indictments.     Vide  ante. 

4  27  Ass.,  12. 

6  Though  the  practice  of  annexing  the  presentors"  names  is  out  of  use,  the 
names  of  the  prosecutor  and  witnesses  are  still  endorsed ;  but  the  point  of 
law  which  made  either  of  them  necessary  has  been  long  obsolete. 

*  40  Ass.,  10. 
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trial  by  repeated  challenges,  it  was  laid  down  as  a  rule 
that  where  a  defendant  challenged  generally  three  inquests 
without  cause,  he  was  not  to  be  considered  as  refusing  the 
law ;  but  if  he  showed  sufficient  cause  of  his  challenge,  he 
might  challenge  even  more.1  If  a  defendant  did  not  ap- 
pear to  take  his  trial,  process  of  capias  issued  against  him ; 
and  nothing  else  could  be  done,  for  it  was  a  rule  that  an 
inquest  should  never  be  taken  by  default  in  criminal  cases. 
Sanctuary,  abjuration,  and  clergy  had  undergone  very 
little  alteration.  The  law  upon  these  heads  sanctuary  ana 
stood  at  present  as  follows:  If  a  person  had  clOTgy- 
been  drawn  violently  from  the  place  where  he  had  taken 
sanctuary,  he  might  plead  this  to  an  appeal  or  indictment. 
"Where  a  provor  was  nonsuit  in  his  appeal,  and  then  pleaded, 
that  he  was  forcibly  taken  from  such  a  church,  where  he 
had  fled  for  sanctuary,  and  prayed  to  be  restored ;  it  was 
adjudged  that  as  he  had  omitted  to  plead  that  at  first,  he 
should  be  hanged  upon  the  nonsuit.2  A  person  delivered 
to  the  sheriff  .to  be  executed,  if  he  escaped  to  a  church, 
was  not  allowed  the  privilege  of  sanctuary.3  Of  all  these 
places  of  sanctuary  (and  they  were  very  numerous),  the 
principal  was  one  at  Westminster,  which  belonged  to  the 
abbot  of  that  religious  house.  This  was  enjoyed  under  a 
grant  from  one  of  our  kings.  It  was  endeavored  in  this 
reign  to  extend  the  privilege  of  this  place  to  debtors  and 
accomptants,  and  to  other  cases  besides  felony ;  but  upon 
exhibiting  the  charter  granting  the  privilege  of  sanctuary 
to  the  abbots,  they  appeared  to  claim  under  the  following 
words :  Qubd  quisquis  fugitivus  de  quolibet  loco  pro  qudcunq; 
causd  cujuscunq;  conditionis  fuerit,  si  ipse  sanctum  locum 
Westmonasterii  fugiens  intravit,  memhrorurn  et  vitce  impunitatem 
consequatur;  and  it  was  decided  by  all  the  justices,  not- 
withstanding the  seemingly  general  exemption  given  by 
some  of  those  words,  that  the  sanctuary  was  confined  to 
felons.4  The  resort  of  felons  to  this  place,  being  in  the 
metropolis  of  the  kingdom,  must  have  been  very  great, 
and  productive  of  great  disorders.  The  abbot  of  West- 
minster was,  besides,  the  ordinary  of  the  king's  bench, 
and  had  a  prison  (which  in  later  times  was  the  Gate-house), 
where  he  kept  those  clerks  that  were  delivered  to  him 
from  the  Marshalsea.5 

1 17  Ass.,  6.  3  27  Ass.,  54.  6  21  Ass.,  12. 

2  21  Edw.  in.,  17.  *  29  Ass.,  34. 
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The  manner  of  delivering  clerks  to  the  ordinary,  if 
clergy  was  claimed  upon  the  arraignment,  was  the  same 
as  in  Britton's  time.1    A  jury  used  to  be  empanelled  ex 
officio  to  try  the  fact  of  clergy  ;  and  this  was  the  practice 
in  the  last  reign.     Clergy  was  allowed  to  a  defendant  in 
appeal  as  well  as  on  an  indictment,  and  a  provor  might 
have  his  clergy.2    It  seems  that  a  clerk  had  not  his  privi- 
lege if  he  was  not  demanded,  or  was  disowned,  by  the 
ordinary.    A  clerk  was  found  guilty  of  felony,  and  showed 
his  clerkship  by  reading,  but   nobody  challenged  him ; 
however,  he  was  not  hanged  but  sent  to  prison  ;  and  this 
was  the  usual  course,  as  it  should  seem,  where  the  party 
was  found  guilty  by  the  inquest  ex  officio  only.    For  where 
the  same  clerk,  choosing  to  risk  a  trial  rather  than  suffer 
indefinite  imprisonment,  renounced  his  clergy,  pleaded  the 
country  de  bono  et  malo,  and  was  found  guilty,  but  again 
claimed  his  clergy,  and  no  ordinary  appeared  to  challenge 
him,  he  was  hanged.3    Again,  where  a  man  was  found 
guilty,  and  upon  his  claiming  his  clergy,  was  refused  by 
the  ordinary,  because  he  had  broke  the  archbishop's  prison, 
he  was  hanged  by  the  advice  of  all  the  justices.4  A  clerk 
was  attainted  of  breaking  the  bishop's  prison  and  claimed 
his  clergy ;  but  it  was  answered  by  the  judge,  frustra  legis 
auxilium  jnvocat,  qui  in  legem  committit.     He  said,  if  the 
bishop  would  claim  him  he  might  have  his  privilege; 
but  the  ordinary  disclaimed  him  and  he  was  hanged.5 
As  there  was  this  distinction  between  a  conviction  by  the 
jury  ex  officio,  and  that  de  bono  et  mcdo,  it  was  advisable  for 
a  clerk  to  claim  his  clergy  on  the  arraignmeut,  lest  he 
should  not  be  demanded  by  the  ordinary  after  convic- 
tion.6 

"When  the  privilege  of.  clergy  thus  depended  upon  the 
will  and  pleasure  of  the  ordinary,  it  was  reasonable 
enough  to  allow  it  in  the  offence  of  sacrilege,  the  church 
being  at  liberty  to  pardon  offences  against  itself.  It  was 
therefore  held  that  stealing  a  chalice  did  not  preclude  a 
man  from  his  clergy,  if  he  was  claimed  by  the  ordi- 

1  Vide  vol.  ii,  c.  ix. 

2  43  Edw.  Ill,  42;  Bro.  Clerg,  26. 
8 12  Aes,  15. 

*  12  Ass,  39.  6  27  Ass,  42. 

e  Brooke,  not  observing  the  difference  between  a  conviction  by  these  two 
juries,  concludes  that,  as  some  such  disclaimed  clerks  were  hanged,  and 
some  not,  it  rested  wholly  on  the  discretion  of  the  justices.    Bro.  Clerg.  9. 
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nary 1  (a).  If  a  clerk  had  acknowledged  that  he  was  not  a 
clerk,  yet  he  would  afterwards  be  permitted  to  read  and 
show  that  he  was  one.  Reading  seems  to  have  been  the 
grand  evidence  of  clergy :  however,  we  find  Shard  adopt- 
ing the  saying  qubd  literatura  non  facit  clericum  nisi  habet 
sacram  tonsuram;  and  that  an  ordinary  challenging  one 

(a)  This  was  shown  remarkably  in  the  determined  endeavor  to  recover  all 
franchises  exercised  by  subjects.  There  were  many  cases  of  quo  warranto  in 
the  course  of  the  reign,  and  are  to  be  met  with  not  only  in  the  Year-Books 
of  the  reign,  but  in  the  cases  in  the  time  of  Edward  III.,  cited  in  Keilway. 
There  is  one  case  there  reported  at  great  length,  and  which  was  one  of  some 
historical  interest,  and  is  extremely  illustrative.  The  abbot  of  St.  Peter's 
was  summoned  to  answer  to  the  king  by  what  warrant  he  claimed  a  market 
and  view  of  frankpledge,  and  privilege  of  exemption  from  the  sheriff,  and 
of  various  franchises  he  claimed  in  divers  vills  and  manors.  The  counsel  for 
the  abbot  set  up  a  prescription  confirmed  by  Richard  I.,  and  showed  a  char- 
ter of  confirmation.  Then  the  counsel  for  the  crown  demanded  by  what 
right  the  abbot  claimed  eight  hundreds,  and  the  abbot  still  relied  on  the 
prescription  and  the  charter  of  confirmation,  and  he  also  set  up  an  allow- 
ance of  the  charter  in  the  last  eyre.  The  abbot  was  challenged  to  show 
some  other  title  than  prescription,  and  he  produced  a  charter  of  King 
Edgar.  The  counsel  for  the  crown  said  that  King  Edgar  was  before 
the  Conquest,  and  that  by  the  Conquest  all  franchises  devolved  into  the 
hands  of  the  king.  It  was  answered  that  the  Conqueror  had '  not  come 
for  the  ouster  of  those  Who  had  rightful  possession,  but  of  those  who  occu- 
pied wrongfully  in  disherison  of  the  crown ;  and,  it  was  added,  that  many 
religious  houses  were  founded  before  the  Conquest,  whose  foundations  still 
continued.  The  counsel  for  the  crown  appears  to  have  been  ashamed  of  the 
objection  and  withdrew  it,  but  a  number  of  others  were  taken  and  urged  with 
extreme  tenacity,  and  it  is  manifest  that  all  claims  of  franchises  were  in  this 
reign  obstinately  contested  (Keilway,  144).  The  cases  of  quo  warranto  form 
the  great  majority  of  the  cases  in  that  book,  entire  pages  are  filled  with  them, 
and  it  is  clear  that  the  crown  was  engaged  in  a  resolute  attempt,  in  pur- 
suance of  the  policy  of  Edward  I.,  to  seize  all  franchises  upon  every  possible 
pretext.  It  was  hardly  possible  to  maintain  a  franchise  in  the  face  of  the 
captious  objections  taken  by  the  counsel  for  the  crown.  If  the  party  claimed 
by  prescription,  he  was  told  that  the  subject  could  not  claim  a  royal  fran- 
chise by  prescription,  but  must  show  some  special  grant ;  if  he  showed  a 
grant  he  was  told  that  he  must  show  some  allowance  of  it,  and  if  he  showed 
such  a  charter  of  confirmation,  whether  it  was  before  or  after  the  time  of 
legal  memory,  some  exception  was  certain  to  be  taken.  Most  of  the  grants 
shown  were  by  Henry  III.,  and  they  were  generally,  on  some  ground  or 
other,  got  rid  of  [Keilway,  152).  In  another  case  of  quo  warranto  against  the 
master  of  the  hospital  of  St.  Bartholomew's  in  London,  he  set  up  a  charter 
of  King  Henry  III.,  confirmed  by  King  Edward  II.  (Keilway,  147),  and  in 
another  case  a  charter  of  Henry  III.  was  shown  (148),  and  in  another  the 
defendant  set  up  a  charter  of  confirmation  by  Henry  III.  to  have  the  fran- 
chise in  the  same  way  as  King  John  had  granted  to  one  C.  It  was  objected 
by  the  counsel  for  the  crown  that  this  showed  a  title  by  prescription,  com- 
mencing in  the  time  of  King  John,  long  before  the  time  of  legal  memory ; 
but  it  was  answered,  although  every  king  since  the  time  of  memory  had  con- 
firmed, yet  it  would  be  still  a  title  by  prescription.  It  was  replied  that  it 
was  a  grant  by  King  John,  etc.  (Keil.,  149). 

1  26  Ass.,  27. 
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who  was  not  a  clerk  should  lose  his  temporalities.1  A 
priest  who  had  abjured  returned  without  the  king's 
license ;  and  being  arraigned  for  this  offence  and  pleading 
his  clergy,  he  was  sent  to  prison,  and  it  was  said  he  would 
have  been  hanged  had  he  been  a  layman.2 

Another  plea  which  prevented  the  going  on  to  trial, 
was  that  of  autre  foit  acquit  of  the  same  felony ;  upon 
which  the  defendant  was  expected  to  produce  the  record 
of  acquittal.3  It  seems  not  to  have  been  settled  whether 
autre  foit  convict  or  attaint  (for  no  distinction  was  yet  made 
between  *  them),  should  be  a  plea  to  avoid  a  second  trial. 
"Where  a  man  was  appealed  by  three  appeals  of  robbery, 
and  was  convicted  on  one,  the  justices  had  great  doubt 
whether  he  should  be  put  to  answer  to  the  rest  or  hanged 
upon  that  conviction.  This  doubt  was  entertained 
through  tenderness  to  the  other  appellors,  who  could  not 
have  restitution  without  a  conviction ;  but,  upon  con- 
sideration, the  man  was  hanged  without  being  arraigned 
upon  the  other  appeals,  and  the  parties  had  restitution  of 
their  goods  without  a  conviction.5  When  this  mode  was 
struck  out  it  probably  soon  became  settled  that  autre  foit 
attaint  should  be  a  good  plea  to  an  indictment  or  appeal. 
The  law  of  forfeiture  was  strictly  enforced  in  these 
times,  and  the  occasions  of  exercising  it  seem  to 
have  been  as  eagerly  caught  at.  It  was  held  that 
where  a  defendant  claimed  his  clergy  after  verdict  of  con- 
viction, the  judgment  was  suspendatur  per  cottum,  and  by 
virtue  of  this  he  forfeited  his  goods.  This  was  another 
reason  for  praying  clergy  before  verdict ;  for  then  there 
being  no  pretence  for  such  a  judgment,  there  was  not 
properly  a  forfeiture ; 6  though  there  are  not  wanting  in- 
stances where. the  forfeiture  was  enforced  even  in  such 
cases.7  It  should  seem  that  no  interval  was  left  between 
the  verdict  and  judgment,  but  that  it  was  usual  to  enter 
it  immediately;  and  therefore,  in  all  the  old  books,  the 
conviction  and  attainder  are  spoken  of  without  any  dis- 
tinction, as  if  they  were  the  same  thing.  The  forfeiture 
in  the  time  of  Bracton  seems  to  have  been  more  general 
than  it  was  now  held  to  be ;  they  then  forfeited  all  rights 
of  action.8    The  law  now  was,  that  though  debts  by  obli- 

1  26  Ass.,  19.  *  Vide  ante.  '  Fitz.  Ass.,  116. 

2 1  Ass.,  4.  6  44  Edw.  IIL  44  b#  8  Vide  voL  (j# 

8  26  Ass.,  15.  •  40  Edw.  Ill,  42. 
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gation  were  forfeit,  yet  simple  contract  debts  were  not : 
the  reason  for  which  was,  as  has  been  before  observed, 
that  the  defendant,  who  might  wage  his  law  in  such  case, 
would  be  deprived  of  that  privilege  when  sued  by  the 
king.1  The  goods  were  forfeited  by  the  issue  of  the  exi- 
gent, though  the  party  might  be  afterwards  acquitted  of 
the  felony.2  One  who  fled  to  a  church  for  felony  forfeited 
his  goods,  as  in  other  cases  of  flight,  with  the  profits  of 
his  lands;  and  if  he  abjured,  he  forfeited  his  lands  also.3 
It  was  said  that  land  purchased  after  a  felony  committed, 
was  forfeited  equally  with  that  enjoyed  before.4  In  case 
of  a  feoffment  to  baron  and  feme  in  fee,  if  the  baron 
committed  felony,  the  land  was  not  forfeited,  but  sur- 
vived entire  to  the  feme,  on  the  idea  that  the  feme  could 
take  no  moiety  with  her  husband.5 

Where  a  person,  being  issue  entail,  was  outlawed  for 
felony  during  the  life  of  the  tenant,  and  had  his  pardon, 
he  might  enter,  after  his  ancestor's  death,  as  heir  in  tail, 
though  it  would  be  otherwise  with  the  heir  in  fee-simple ; 
but  it  was  thought,  that  should  the  ancestor  die  before 
the  pardon,  the  heir  in  tail  could  not  enter,  because  the 
king  would  be  entitled  to  the  profits  during  the  life  of  the 
outlaw.6  The  striking  of  a  juror  for  giving  a  verdict 
against  a  man  in  the  hall  of  Westminster,  was  an  offence 
that  was  punished  with  loss  of  lands  and  goods,  besides 
amputation  of  the  right  hand.7  Not  to  bring  this  calam- 
ity of  forfeiture  on  a  man  before  he  was  proved  guilty, 
the  law  still  preserved  the  humanity  it  professed  in  Brae- 
ton's  time.8  The  sheriff  was  not  to  seize  and  carry  away 
the  goods  of  a  felon  immediately  upon  his  being  indicted, 
but  to  take  surety  of  the  party  that  they  should  not  be 
withdrawn ;  and  if  he  would  not  give  surety,  they  were 
to  be  put  into  the  hands  of  the  neighbors  to  be  kept  till 
the  eveut  of  the  prosecution  was  known.9 


The  dominion  of  laws  and  of  a  settled  government 
seems  fully  to  have  established  itself  under  the   Thekingand 
great  power  and  popularity  of  this  prince  (a).    g<"er"mont- 

(a)  This  may  well  be  doubted,  at  all  events  if  it  be  understood  as  of  some- 

1  50  Ass.,  1  l  48  Edw.  III.,  2.         '  41  Ass.,  25. 

s  22  Ass.,  21,  and  passim.        6  4  Ass.,  4.  8  Vide  vol.  ii. 

*  Bro.  Forf.,  121.  6  29  Ass.,  61.  »  43  Edw.  III.,  24 
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The  law  was  a  protection  to  the  property  and  lives  of  the 
people:    and  there  generally  appeared  in   the   reigning 

thing  established  in  this  reign ;  for  nothing  could  be  more  arbitrary  than  the 
system  of  government  pursued  by  this  monarch,  although,  no  doubt,  the 
spirit  of  resistance  to  arbitrary  power  was  gradually  growing,  and,  perhaps, 
the  principles  of  law  were  slowly  gaining  ground,  so  that  at  the  end  of  this 
long  reign  they  had  acquired  a  strength  which  proved  itself  in  the  struggles 
of  the  next  reign.  The  spirit  of  resistance,  however,  asserted  itself  rather 
in  the  reign  of  the  king's  weaker  successor,  just  as,  after  the  severe  and  op- 
pressive reign  of  the  first  Edward,  it  asserted  itself  under  Edward  II. ;  and 
thus  the  weaker  princes  bore  the  brunt  of  a  reaction  caused  by  the  oppres- 
sions of  the  more  powerful.  Certainly,  nothing  could  be  more  arbitrary  or 
oppressive  than  the  government  of  that  great  monarch,  Edward  III.  In- 
numerable illustrations  might  be  adduced  of  this  from  the  legal  records  of 
the  reign.  John,  Bishop  of  Winchester  was  arraigned  in  the  king's  bench 
for  that  he  came  to  a  parliament  by  summons,  and  departed  without  the 
king's  leave.  And  it  was  urged  by  the  counsel  for  the  bishop  that  the  matter 
was  one  only  cognizable  in  parliament ;  and  it  was  answered  slavishly  by  the 
counsel  for  the  crown,  that  it  was  the  will  of  the  king  to  prosecute  the  prel- 
ate in  this  court,  no  doubt  because  the  judges  were  likely  to  be  more  servile 
to  his  will.  The  court,  however,  seemed  ashamed  of  the  case,  and  shrunk 
from  determining  it,  so  it  ended  with  an  adjournment.  "Sir,"  said  the  bish- 
op's counsel,  "  parliament  est  assemblie  des  peeres  de  la  terre,  pur  profit  del 
Eoy  et  de  people,  doncques  quant  un  des  peeres  ne  vient  pas,  ou  vient  et  de- 
part sans  conge,  eel  default  est  auxy  bien  fait  as  gents  comme  al  Eoy :  ou 
des  choses  touchants  parliament,  les  peeres  serront  judges,  et  ceo  chiet  en 
lour  record  sil  depart  sans  conge  de  Boy :  per  que  n'  entend  my  que  de  celuy 
chose  que  fuit  fait  en  le  place  pluis  haut,  voles  cieins  conustre  que  est  place 
pluis  base."  Scroop  (counsel  for  the  crawn)  said,  "  Ceux  que  sont  judges  de 
parliament,  sont  judges  de  lour  peers  nes  le  Eoy  n'ad  my  peere  en  sa  terre 
demesne,  per  que  il  nedoit  pas  per  eux  estre  judge,  doncques  alors  que  cy  ne 
port  il  estre  judge,  et  la  vohmt  le  Boy,  est  de  faire  sa  suit  vers  celuy  que  luy 
trespass,  ou  que  luy  plerra  per  que  avises  vous,  and  adjornaiar "  ( Year-Book, 
3  Edw.  III.,  fol.  63,  pi.  32).  It  does  not  appear  what  became  of  the  case. 
No  doubt  the  object  was  to  terrify  the  prelate  and  extort  a  fine,  and  probably 
he  compounded  with  the  crown  lawyers  to  obtain  peace  and  protection  from 
further  litigation.  But  that  such  a  prosecution  should  have  been  attempted 
is  most  significant.  In  the  20th  year  of  the  king  (1347),  a  case  occurred, 
strongly  illustrative  of  the  difficulty  of  obtaining  legal  redress  for  injuries 
done  by  the  ministers  or  servants  of  the  king.  A  complaint  was  made  to 
the  king  in  council  by  one  Geways,  that  some  wool  belonging  to  him  had 
been  seized  by  the  king's  taxers,  in  a  house  in  London  in  which  it  had  been 
deposited,  for  the  sum  of  which  the  owner  of  the  house  had  been  assessed, 
and  a  fifteenth  granted  to  the  crown.  That  he  had  sued  to  the  sheriff  and 
to  the  court  of  mayor  and  aldermen  in  vain,  as  the  taxers  had  taken  away 
the  wool.  That  he  had  sued  in  the  exchequer,  but  "  that  through  menaces 
there  were  none  of  the  country  so  bold  as  to  come  at  the  summonses,"  and 
that  he  was  threatened  to  be  put  to  death  by  the  taxers  unless  he  abandoned 
his  suit ;  wherefore  he  prayed  the  king  in  council  for  remedy,  seeing  that  by 
no  suit  at  law  could  he  come  at  a  remedy.  The  answer  of  the  council  was 
pimply  to  send  him  back  to  the  city,  for  it  was,  "  Let  the  mayor  of  London 
be  commanded  to  execute  the  process,  and  it  is  not  proper  that  the  king 
should  give  him  any  other  remedy"  (2  Bot.  Pari.,  186).  What  this  " remedy" 
was  practically  worth  the  unhappy  applicant  had  already  proved,  and  no 
doubt  was  fated  to  prove  again ;  the  truth  being  that  the  mayor  and  sheriffs 
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power  an  anxiety  to  preserve  it  unviolated.  However,  it 
cannot  be  denied  that  this  king,  as  well  as  his  predeces- 
sors, discovered  a  strong  attachment  to  the  old  preroga- 
tives; and  there  are  not  wanting  instances  wherein  ne 
acted  illegally,  and  infringed  the  undoubted  rights  of  the 
people. 

The  many  confirmations  of  Magna  Charta,  and  the  stat- 
utes made  to  prohibit  protections,  are  strong  proofs  of  the 
practices  which  called  for  such  parliamentary  interposi- 
tion. All  the  ancient  prerogatives  of  the  crown  were,  at 
one  time  or  other,  exercised  by  this  king.  The  levying 
of  money  without  assent  of  parliament ;  the  dispensing 
power ;  an  oblique  confirmation  of  that  power  by  statute 
1  Edw.  III.  c. ;  monopolies,  loans,  imprisoning  members 
of  the  house  of  commons  for  freedom  of  speech,  exten- 
sions of  the  forests,  renewal  of  the  commission  of  Trail- 
baston,1  pressing  men  and  ships,  levying  arbitrary  fines, 
the  council  obliging  people  to  find  recruits;2  all  these 
extraordinary  exertions  of  power  were  kept  on  foot  by 
Edward  III. 

The  regard  paid  by  this  prince  to  the  sanction  of  the 
legislature  is  shown  in  one  strong  instance :  Having  found 
it  necessary  to  consent  to  an  act  of  parliament  by  which 
the  control  over  his  great  officers  had  been  taken  from 
him,  and  conferred  on  the  parliament,  he  issued  an  edict, 
in  which  he  affirms,  that  he  only  dissembled  when  he 
seemed  to  ratify  that  act,  but  that  he  had  never  in  his 
own  breast  given  his  assent  to  it.  To  prevent,  therefore, 
the  inconveniences  which  he  thought  he  foresaw  would 
follow  from  that  law,  he,  with  the  advice  of  his  council, 
and  some  earls  and  barons,  thereby  abrogated  and  annulled 
it.  The  next  parliament,  so  far  from  taking  any  notice 
of  this  extraordinary  proclamation,  consented  to  a  regu- 
lar repeal  of  the  statute.3 

When  the  parliament  was  thus  contemned  in  its  legis- 
lative capacity,  the  king  could  have  no  trouble  in  manag- 
ing its  judicial  decisions  according  to  the  exigency  of  his 
pwn  occasions. 

durst  not  execute  their  process  against  the  king's  collectors,  who  simply  set 
them  at  nought.  What  became  of  Geway  or  his  suit  does  not  appear,  very 
likely  he  realized  his  own  prediction,  and  was  "  put  to  death,"  to  get  rid  of 
a  troublesome  suitor. 

1  2  Edw.  III.,  41.  *  Hum.,  vol.  ii.,  414;  Pari.  Hist.,  vol.  i.,  264. 

2  Hum.,  vol.  ii.,  490. 

vol.  in.— 29  W 
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The  Earl  of  Kent  was  attainted  by  parliament,  without 
any  formality  of  inquiry  (a).  Koger  Mortimer,  who  had 
procured  that  attainder,  was  himself  accused  before  par- 
liament, and  condemned  by  the  lords  upon  the  mere  ex- 
hibition of  the  articles,  "without  any  further  inquiry, 
because  everything  therein  contained  was  notorious,  and 
known  to  themselves." ]  About  twenty  years  afterwards 
this  attainder  was  reversed  in  favor  of  his  son ;  and  the 
reason  there  given  Was  the  illegality  of  the  proceedings. 
It  is  observed  that  the  principles  of  law  and  justice  in 
these  times  were  established,  not  in  such  a  degree  as  to 
prevent  an  iniquitous  sentence  against  a  devoted  person, 
but  sufficient  to  serve  as  a  reason  for  its  reversal  on  a 
change  of  things  in  favor  of  himself  or  his  party.2 

The  next  objects  of  inquiry  are  those  monuments  of 
legal  antiquity  which  contribute  to  furnish  information 
through  the  reign  of  this  king.  These  are  the  Statutes, 
Parliament-rolls,  Tear-Books,  and  some  small  law  tracts. 

The  statutes  from  the  beginning  of  this  reign  are  called 

•rhe  Nma     Nova  Statuta,  as  contradistinguished  from  those 

suauta.      which  preceded.    It  seems  that  the  commons 

began  now  to  take  some  partial  share  in  the  legislature, 

for  most  of  the  principal  acts  made  in  this  reign  were 

made  upon  petitions  of  the  commons.     However,  even  in 

(a)  It  was  well  reeognized  that  the  common  law  only  applied  in  time  of 
peace.  Thus,  where  one  Balph  Bassett  claimed  a  manor  against  John  of 
Derby,  on  the  ground  that  Ealph,  his  grandfather,  was  seized  in  time  of 
peace,  in  the  time  of  Edward  I.,  and  died  seized,  he  was  met  by  a  denial 
of  the  averment  that  it  was  in  time  of  peace ;  and  said  that  the  allegation 
was  "de  substantia  rei,  car  il  n'avera  pas  action  de  nnl  seisine  en  autre 
temps  qu'en  temps  de  pees;"  and  then  it  was  alleged  that  Balph  Bassett, 
the  elder,  was  with  Robert,  Count  of  Ferrers,  in  the  first  war  of  Lewes,  and 
in  the  battle  took  the  defendant,  John  of  Derby,  prisoner,  and  held  him  in 
prison  at  Kenilworth  or  elsewhere  while  he  occupied  the  manor,  until  the 
battle  of  Evesham,  and  there  died ;  and  so  he  was  not  seized  excepUin  time 
of  war,  and  that  was  held  a  good  issue  ( Tear-Book,  7  Edw.  II,  226).  The 
principle  involved  in  this  case  was  that  the  common  law  was  the  law  of 
peace,  and  that  rebellion  is  war;  and  this  principle  was  implied  in  many 
other  cases.  Thus  it  was  held  that  it  was  a  good  issue  that  a  presentment 
was  or  was  not  in  time  of  war  (Yew-Book,  7  Edw.  II.,  245,  605) ;  and  it  was 
held  that  a  presentment  in  time  of  Henry  III.,  in  time  of  war  (t. «.,  rebellion), 
would  not  make  a  title  (18  Edw.  II.,  fol.  605).  The  principle  lies  at  the. 
basis  of  the  law  of  treason,  for  it  is  treason  to  levy  war  against  the  crown, 
and  rebellion  is  held  to  be  war,  and,  indeed,  there  can  be  no  other  war  by 
subjects  against  the  crown.  On  the  same  principle,  as  already  shown  in  the 
notes  to  Magna  Oharta,  the  celebrated  clause,  "  nullus  liber  homo,"  etc.,  was 
never  supposed  to  apply  to  a  state  of  war  or  rebellion. 

1  Hum.,  vol  iL,  414;  Pari.  JHtsfc,  vol.  i.,  223.  s  Hum.,  vol.  iL,  379. 
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these  instances  where  the  motion  for  a  law  originated 
with  the  commons,  and  after  the  answer  of  the  king  was 
favorable,  it  still  remained  with  the  king  and  his  council 
to  digest  the  whole  into  the  form  of  a  statute,  as  in  former 
times :  the  answer  to  the  commons  very  often  intimated 
that  the  king  would  consult  with  others  before  he  granted 
the  petition ;  and  this  was  never  thought  derogatory  to 
their  rights. 

This  will  appear  plainly  from  several  petitions  and  an- 
swers on  the  parliament-rolls.  In  the  21st  year  of  the 
king,  to  a  petition  requesting  the  king  to  increase  the 
fees  of  the  judges,  he  answered,  that  he  would  call  to  him 
the  great  persons,  and  mention  the  matter  to  them,  and 
upon  their  advice  would  ordain  such  remedy  as  should  be 
proper.1  Again,  upon  another  petition  in  the  same  par- 
liament, he  answered,  he  would  advise  with  his  council. 
When  petitions  were  delivered  in,  they  were  sometimes 
not  attended  to  with  so  much  despatch  as  the  commons 
expected.  In  the  22d  year  the  commons  prayed  they 
might  be  answered  presently ;  to  which  it  was  answered, 
that  they  should  be  answered  after  Easter.2  Notwith- 
standing these  remonstrances,  it  continually  happened 
that  the  making  of  laws  was  delayed ;  for  though  the 
petition  might  be  answered  at  the  session  in  which  it  was 
presented  (and  this  was  not  always  the  case),  yet  some- 
times several  years  elapsed  before  it  was  framed  into  a 
law.  Most  of  the  acts  which  in  the  statute-book  appear 
in  the  25th  year  of  the  king,  were  answered  in  the  21st 
year;  some  were  delayed  longer.  The  petition  about 
error  in  the  court  of  exchequer  was  presented  first  in  the 
21st  year,  and  answered ;  but  the  petition  and  answer 
were  both  forgotten,  and  the  commons  petitioned  again 
the  next  year,  when  the  former  answer  was  referred  to  by 
the  king ; 3  and  after  all,  it  was  not  put  into  a  statute  till 
the  31st  year.*  Many  instances  are  to  be  found  of  the 
like  delay. 

When  statutes  were  framed  so  long  after  the  petition 
and  answer,  it  is  not  to  be  wondered  that  they  did  not 
always  correspond  with  the  wishes  of  the  petitioners,  but 
were  modified  according  to  some  after-thought  of  the 

1  Cott.  Abri.,  21  Edw.  III.,  6.  '  Ibid.,  22  Edw.  III.,  7. 

3  Ibid.,  21  Edw.  III.,  26,  and  22  Edw.  III.,  25. 

4  Stat.  31  Edw.  III.,  st.  1,  c.  xii. 
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king's  officers  who  had  the  care  of  penning  statutes. 
The  commons  often  complained  of  this.  In  the  22d  year 
they  prayed  that  the  petitions  answered  in  the  last  par- 
liament might  not,  under  pretence  of  any  fresh  bill  or 
petition,  be  altered  or  changed.  But,  notwithstanding 
this  remonstrance,  the  petition  and  answer  were  not  at 
ways  adhered  to,  as  the  exact  model  for  the  statute.  In 
the  25th  year,  a  petition  was  exhibited  against  suing 
before  the  council,  when  part  of  it  was  granted;  as  to 
the  rest,  the  king  said  he  would  be  advised;1  and  yet 
stat.  25  Edw.  III.,  stat.  5,  c.  iv.,  enacts  the  whole.  Again, 
in  the  famous  stat.  36  Edw.  III.,  stat.  1,  c.  xv.,  about  law 
proceedings,  after  the  words  of  the  petition  are  added, 
"  that  they  be  entered  and  enrolled  in  Latin"  of  which  there 
is  no  notice  at  all  in  the  petition.2 

The  variations  above  mentioned  do  not  appear  to  be 
very  material ;  they  did  no  more  than  explain  in  a  fuller 
manner  what  perhaps  was  the  sense  and  aim  of  the  peti- 
tion. It  was  more  important,  when  a  petition  was  granted, 
and  afterwards  never  heard  of,  an  instance  of  which  is  to 
be  found  in  21st  year,  when  a  petition,  praying  that  writs 
of  error  might  be  allowed  in  actions,  qui  tarn,  was  granted 
by  the  king,  though  there  appears  no  subsequent  statute 
to  carry  it  into  execution.3  There  are  many  intimations 
in  the  parliament-rolls  of  acts  being  to  be  made,  of  which, 
however,  we  find  no  other  trace  whatever.* 

It  is  not  probable  that  these  petitions  and  answers  were 
wholly  disappointed  of  their  effect,  though  they  were  not 
thrown  into  the  form  of  a  statute.  It  seems  the  parlia- 
ment, upon  the  petitions  of  the  commons,  exercised  two 
branches  of  authority,  by  one  of  which  it  legislated  or 
made  new  laws ;  by  the  other,  it  interpreted  the  then 
existing  law.  When,  therefore,  a  declaration  of  some 
point  was  prayed  by  petition,  it  was  the  business  of  the 
receivers  and  triers  of  petitions  to  consider  whether  the 
matter  prayed  could  be  complied  with,  conformably  with 
the  then  existing  law,  or  whether  it  would  be  new  and 
inconsistent  with  it;  for  in  the  former  case,  an  answer, 
accompanied  with  some  instrument  to  testify  it,  would  of 

1  Stat.  25  Edw.  III.,  16.  » Cott.  Abri.,  36  Edw.  III.,  39. 

8  Ibid.,  21  Edw.  III.,  24. 

4  Among  others,  vide  Cott.  Abri.,  8  Edw.  III.,  20-22,  and  passim  through 
that  Abridgment. 
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itself  be  sufficient  to  warrant  it;  in  the  latter,  there  must 
be  an  express  statute.  It  is  in  this  way  that  the  following 
words  of  stat.  15  Edward  III.,  c.  vii.,  are  to  be  understood : 
"That  the  petitions  showed  by  the  great  men  and  the 
commons  be  affirmed  according  as  they  were  granted  by 
the  king ;  that  is  to  say,  some  by  statute,  and  the  others  by 
charter  or  patent,  and  delivered  to  the  knights  of  the  shire, 
without  paying  anything." 

Many  examples  of  a  like  distinction  may  be  produced 
out  of  the  parliament-rolls.  In  the  21st  year  of  the  king, 
it  was  prayed  by  the  commons  that  a  plaintiff  in  debt  or 
trespass  might  have  execution  of  the  land  which  the 
defendant  had  the  day  of  the  writ  purchased.  To  this  it 
was  answered  that  it  could  not  be  done  without  a  statute, 
upon  which  the  king  would  advise  with  his  council.1 
Again,  where  the  king  granted  lands  forfeited  for  treason, 
the  commons  prayed  it  might  be  declared  whether  in  such 
ease  the  donees  held  of  the  king,  or  of  the  lord  of  whom 
the  traitor  held.  To  this  it  was  answered  that  for  the 
present  it  should  remain  as  it  had  formerly  been ;  but  if 
declaration  thereof  was  to  be  made,  it  should  be  by  good 
advice,  among  other  articles  whereof  new  law  was  required.2 
A  similar  answer  was  given  to  several  other  petitions  in 
that  parliament.3 

These  passages  very  clearly  intimate  that  there  was 
another  parliamentary  way  of  settling  the  law  than  by 
statutes,  and  that  way  must  have  been  the  charters  and  patents 
mentioned  in  the  above  act.  Laws  of  this  sort  had  no  other 
sanction  than  the  parliament-roll,  where  the  answer  was 
written ;  and  these  were  probably  what  were  called  ordi- 
nances, being  of  equal  force  and  validity  with  statutes,  but  less 
solemn  and  public,  because  they  were  only  a  declaration,  and 
not  an  alteration,  of  the  law.  A  statute  was  drawn  up  with 
the  advice  and  deliberation  of  the  judges  and  other  learned 
men,  and  was  entered  on  a  roll  called  the  statute-toll ;  after- 
wards the  tenor  of  it  was  annexed  to  a  proclamation- writ, 
directed  to  several  sheriffs  to  proclaim  it  in  their  county.* 
Ordinances  were  never  proclaimed  by  the  sheriff,  but  it 
was  sometimes  recommended  by  the  king  to  the  commons 

1  Cott.  Abri.,  21  Edw.  HI.,  13.  '  Ibid.,  43. 

8  Ibid.,  46,  47,  52. 

*  For  the  statute-rolls,  parliament-rolls,  and  bundles  of  petitions,  see  Hates 
Otmjeeturea,  Jurist,  p.  64. 
29* 


342  EDWARD  III.  [CHAP.  XVI. 

(probably  by  a  charter  or  patent)  to  publish  them  in  their 
county. 

Though  these  were  the  peculiar  and  distinct  offices  of 
statutes  and  ordinances,  it  is  still  clear  that  many  things 
which  were  mere  declarations  of  the  old  law,  were  done  by 
statute,  as  appears  by  the  formal  words,  and  by  the  con- 
tents of  several:  and  as  everything  might  be  done  by 
statute  that  could  be  done  by  ordinance,  it  depended  per- 
haps on  the  nature  of  the  subject,  and  the  wish  of  the 
managers  of  it,  whether  the  old  law  should  be  declared 
by  one  or  the  other.  A  statute  was  an  ordinance,  and 
something  more ;  and  therefore,  though  statutes  may 
sometimes  be  called  ordinances,  yet  no  inattention  to 
language  would  excuse  the  converse  of  the  proposition. 
Though  an  ordinance  could  be  altered  by  a  statute,  yet  a 
statute  could  not  be  altered  by  an  ordinance.  After  all, 
perhaps,  the  principal  mark  of  a  statute  was  its  being 
entered  on  the  statute-roll. 

The  rolls  of  parliament  during  this  reign  begin  to  be 
very  complete,  and  form  a  very  valuable  accession  to  the 
documents  of  legal  information.  They  give  us  an  account 
of  proceedings  whether  judicial  or  legislative;  and  in  the 
former  are  more  particularly  full  and  satisfactory.1 

The  reports  of  this  reign  fill  four  volumes.  Three  of 
these  are  distinguished  as  Year-Books,  and  are 
'"'  I""ls'  called  the  first,  second  and  third  parts  of  Edward 
III.  The  other  volume  is  called  Liber  Assisarum,  being 
a  collection  of  cases  that  arose  on  assizes,  and  other  trials 
in  the  country.  The  first  part  contains  the  first  ten  years 
of  this  king,  very  completely  reported :  the  second  part  is 
incomplete,  containing  the  17th,  18th,  21st,  22d,  one  term 
of  the  23d,  the  24th,  and  so  on  to  the  30th  inclusive ;  then 
there  is  a  chasm  till  the  38th  and  39th,  which  closes  the 
book.  The  third  part  begins  with  the  40th  year  (and 
thence  it  is  commonly  called  the  Quadragesms),  and  goes 
on  regularly  to  the  end  of  the  reign.  The  Liber  Assisarum 
contains  every  year  regularly  all  through  the  reign. 

These  books  of  reports  have  not  maintained  an  equal 
reputation  with  posterity ;  the  book  of  assizes  and  the 
Quadragesms  having  been  generally  preferred  to  the  rest. 
But  this  comparative  value  is  owing  perhapB  more  to  the 

_  l  Manuscript  copies  of  the  parliament-rolls  are  to  be  found  in  many  public 
libraries ;  and  they  have  lately  been  printed  by  the  authority  of  parliament. 
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accidents  of  time  and  circumstances,  than  to  any  intrinsic 
merit  of  their  own.  It  happened  that  many  points  of 
learning  discussed  in  the  first  and  second  parts  became 
more  obscure  and  less  known  than  those  in  the  third  part, 
in  consequence  of  which,  very  few  cases  are  abridged  from 
the  second  part  by  Fitzherbert  and  Brooke,  and  hardly 
any  from  the  first ;  and  as  these  two  abridgments  became 
in  after-times  the  principal  clue  to  the  Year-Books,  not  to 
say  the  substitutes  for  them,  the  first  part  of  these  reports 
sunk  into  oblivion,  and  the  second  was  little  regarded ; 
while  the  Quadragesms  and  the  Liber  Assisarum  were  alone 
consulted  as  depositories  of  the  law  in  this  reign.  It 
should  seem  this  neglect  of  the  older  Year-Books  had,  un- 
happily, an  effect  upon  the  still  older  writings  of  Fleta 
and  Bracton.  A  still  wider  chasm  was  made  between 
those  authors  and  the  latter  end  of  this  reign  ;  and  as  the 
chain  of  legal  history  by  which  their  fidelity  as  lawyers 
would  be  best  demonstrated  was  broken,  their  credit  and 
authority  were  considerably  diminished. 

However,  viewing  these  volumes  with  the  prepossession 
of  a  modern  lawyer,  we  must  certainly  concur  with  the 
opinion  long  entertained  in  favor  of  the  Quadragesms  and 
book  of  assizes;  for,  besides  that  questions  are  there  dis- 
cussed with  more  precision  and  clearness,  they  contain 
more  of  those  points  of  law  that  have  survived  to  the 
present  times.  In  regard  to  precision  and  clearness,  all 
the  reports  of  this  reign  excel  those  of  the  preceding ;  but 
the  merit  of  these  volumes  is  of  a  peculiar  kind,  and  has 
a  very  different  appearance  from  what  has  in  later  times 
been  considered  as  excellent  in  this  way.  We  find  here 
no  learned  argument,  no  quotation  of  cases,  compared, 
distinguished,  and  applied  to  the  point  in  debate.  The 
bench  rarely  deliver  a  solemn  judgment,  setting  forth  the 
principles  and  grounds  upon  which  they  proceeded,  or 
alleging  any  former  determination  by  which  they  were 
swayed :  a  report  is  little  more  than  a  state  of  the  facts, 
with  dicta  of  law  on  both  sides,  unsupported  by  any 
authority.  That  the  allegations  and  arguments  of  counsel 
should  be  unsupported  by  adduced  authorities,  is  not  at 
all  remarkable  at  a  time  when  there  was  such  a  scarcity 
of  published-  reports.  This  want  of  written  memorials 
of  the  law  was  repeatedly  lamented  in  the  reign  of  Ed- 
ward I. ;  and  one  of  the  wisest  means  used  by  that  king 


344  EDWAKD   III.  [CHAP.  XVI. 

towards  improving  the  law,  was  the  ordering  of  law-books 
to  be  written ;  but  the  effect  of  such  an  undertaking  must 
be  slow.  We  find,  in  the  reign  of  Edward  II.,  the  author 
of  the  Mirror  complains  that  the  law  in  his  time  was  not 
sufficiently  reduced  into  writing. 

During  such  a  state  of  things,  the  knowledge  of  the 
law  must  be  confined  to  the  practisers,  and  subsist  rather 
in  the  experience  of  old  professors  than  in  volumes  of  re- 
ports; of  which  there  must,  in  the  nature  of  things,  be 
few  in  this  reign,  and  those  kept,  no  doubt,  with,  sufficient 
jealousy,  for  the  use  of  their  owners :  the  consequence  of 
which  would  naturally  be,  that,  with  the  use,  the  authority 
of  them  in  a  great  degree  would  be  confined  to  their  pos- 
sessors. There  were  certainly  no  reports  of  established 
and  general  credit ;  otherwise  it  is  not  easy  to  imagine 
why  no  adjudications  are  vouched  for  what  is  laid  down 
as  law  in  the  Year-Books  of  this  reign.  According  to 
the  form  of  these  reports,  everything  is  to  be  taken  on 
the  bare  authority  of  the  person  pronouncing  it. 

However  unsupported  they  may  seem,  the  reports  of 
this  reign  have  always  had  great  weight  with  posterity, 
though  received  upon  their  own  authority  alone:  nor 
is  this  without  great  show  of  reason.  These  volumes 
seemed  to  claim  a  higher  regard  than  any  which  had  been 
produced  in  the  preceding  reigns.  The  law  here  spoke 
out  in  its  own  written  annals,  and  was  delivered  by  the 
oracles  of  it,  the  judges  sitting  on  the  seats  of  justice. 
The  whole  method  of  legal  proceeding  was  exhibited  to 
the  reader.  This  was  a  lively  way  of  transmitting  the 
knowledge  of  our  laws ;  it  commanded  a  more  serious  re- 
gard, and  seemed  to  carry  in  itself  an  incontrovertible 
authority ;  unlike  the  treatises  written  by  private  men, 
who,  however  learned  or  experienced,  could  not  aim  at  an 
equal  degree  of  authenticity.  This  consideration  placed 
reports  in  the  highest  rank  of  law-books,  and  made  them 
a  sort  of  authorities  in  themselves;  while  the  treatises 
of  Bracton  and  Fleta  grew  to  be  less  considered,  and  at 
length  became  obsolete. 

The  reports  of  this  reign  engage  the  attention  of  a 
modern  lawyer  more  readily  than  those  of  the  former, 
and  have  always  been  held  in  great  esteem.  The  learn- 
ing, however,  of  these  volumes  is  of  a  peculiar  kind. 
Through  all  the  reports  of  this  reign  there  is  perpetual 
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debate  on  matters  of  form,  which  were  so  repeatedly  dis- 
cussed, and  so  fully  examined,  that  numberless  points  of 
the  utmost  importance  in  the  practice  of  those  times  were 
settled.  The  greater  part  of  the  reports  of  this  reign 
seem  to  be  on  this  subject.  To  say  nothing  of  the  first 
forty  years  of  this  king,  upon  turning  over  the  celebrated 
Qmdragesms,  it  will  appear  that  nine  parts  in  ten  relate 
to  the  forms  of  writs,  of  pleadings,  and  of  practice ;  and 
of  these  nine,  six  parts  concern  real  actions. 

"While  the  same  state  of  things  remained,  and  the  same 
learning  was  in  vogue,  the  reports  of  this  reign  must 
have  been  of  great  use,  and  accordingly  deserved  every 
encomium  which  the  grateful  student  could  bestow  on 
them ;  they  were  accordingly  held  in  great  estimation 
during  most  of  the  succeeding  reigns,  till  the  time  of 
Henry  VII.  and  Henry  VIII.  But  when  another  order 
of  things  took  place,  when  real  actions  went  out  of  use, 
and  the  learning  concerning  them  was  forgotten,  the  legal 
annals  of  this  reign  must  be  viewed  with  a  very  different 
eye.  Amid  heaps  of  endless  curiosity  about  proceedings 
in  real  actions,  we  find  a  very  small  space  occupied  by 
decisions  on  great  and  leading  principles  of  law.  This 
anxious  minuteness  in  the  form  and  conduct  of  actions 
had  so  loaded  and  entangled  the  practice  oif  the  courts, 
that  it  was  found  necessary,  in  after-times,  to  get  rid  of 
them  altogether  by  a  revolution  in  the  course  of  legal 
remedies.  The  law-learning  in  the  reign  of  Edward  III., 
and  the  scholastic  learning  of  those  times,  exhibit  alike 
an  unhappy  misapplication  of  sagacity  and  diligence  (a) ; 
and  it  is  only  by  a  partial  redemption  that  the  volumes 
which  contain  the  one  have  escaped  that  oblivion  which 
has  long  overwhelmed  the  other. 

The  reign  of  this  king  has  furnished  three  small  tracts 


(a)  It  is  curious  to  observe  how  early  the  lawyer's  legal  technicalities  were 
employed  to  neutralize  the  beneficial,  amicable  jurisdiction  of  arbitration. 
Thus  it  was  said  that  in  trespass,  an  arbitration  would  be  no  defence,  unless 
the  arbitrator  had  awarded  that  something  —  be  it  little  or  much  —  be  given 
to  the  plaintiff  ( Yew-Book,  43  Edward  III.,  28) ;  and  yet  it  is  obvious  the 
trespass  might  be  so  trivial  that  the  arbitrator  might  well  award  that  nothing 
be  given  for  it.  So,  again,  it  was  said  to  be  no  defence  in  an  action  of  tres- 
pass for  taking  goods,  that  there  had  been  an  award  that  the  defendant  should 
deliver  part,  and  retain  the  rest;  nor,  in  an  action  of  debt,  that  he  did  pay 
a  part  of  the  sum  claimed  ( Year-Book,  45  Edward  III.,  16),  although  it  might 
be  that  no  more  was  really  due. 
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on  law  subjects:   the  Old  Tenures,  Old  Natura  Brevium, 
and  Novce  Narrationes. 

The  Old  Tenures  (so  called  to  distinguish  it  from  Little- 
oia  t  n        ton's  book  on  the  same  subject)  gives  an  account 
of  the  various  tenures  by  which  land  was 
holden,  the  nature  of  estates,  and  some  other  incidents  to 
landed  property.     It  is  a  very  scanty  tract,  but  has  the 
■NatwaBre-   merit  of  having  led  the  way  to  Littleton's 
vtwm"       famous  work.     The  Natura  Brevium  contains 
those  writs  which  were  then  most  in  use,  annexing  to  each 
a  short  comment  concerning  their  nature,  and  the  applica- 
tion of  them,  with  their  various  properties,  effects,  and 
consequences.    This  work  became  a  model  to  Fitzherbert, 
NmmNarrar  iQ  writing  his  valuable  treatise  on  the  same 
umm.       subject.     The  collection  called  Novce  Narrar 
tiones  contains  pleadings  in  the  actions  then  in  practice. 
It  consists  principally  of  declarations,  as  the  title  im- 
ports ;  but  there  were  sometimes  pleas,  and  the  subsequent 
pleadings.     The  Artieuli  ad  Novas  Narrationes  is  usually 
subjoined  to  this  little  book,  and  is  a  small  treatise  on  the 
method  of  pleading.    It  first  treats  of  actions  and  courts, 
then  goes  through  each  particular  writ,  and  the  declara- 
tion upon  it,  accompanied  with  directions,  and  illustrated 
by  precedents.    The  book  on  The  Diversity  Courts  is  said1 
to  have  been  written  in  this  reign. 
It  is  beyond  dispute  that  the  Temple,  was  inhabited  by 
Miscellaneous  a  law  society  in  the  reign  of  Edward  III.  Upon 
'  fects-       the  dissolution  of  the  order  of  Knights  Tem- 
plar in  the  last  reign,  their  possessions  came  to,  the  crown. 
The  New  Temple,  as  it  was  then  called,  to  which  they  had 
removed  their  house  in  Holborn,  about  the  beginning  of 
Edward  II. 's  reign,  was  granted  by  the  late  king  succes- 
sively to  the  Earl  of  Lancaster,  the  Earl  of  Pembroke,  and 
Hugh  Despencer  the  son,  upon  whose  several  attainders 
this  property  again  devolved  to  the  crown.    In  pursuance 
of  a  decree  made  by  the  great  council  at  Vienna,  A.  d.  1324, 
respecting  the  possessions  of  the  Templars,  King  Edward 
III.  granted  this  building  to  the  Knights  Hospitaller  of 
St.  John  of  Jerusalem ;  and  they  soon  afterwards,  as  the 
tradition  is,  demised  it  at  the  rent  of  £10  per  annum  to 
divers  professors  of  the  law,  who  came  from  Thavies  Inn 

1  2  Inst.,  552. 
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in  Holborn.1  At  the  general  dissolution  of  religious 
houses,  when  the  inheritance  of  this  house  again  fell  to 
the  crown,  King  Henry  VIII.  granted  them  a  lease,  and 
they  continued  tenants  to  the  crown  till  the  sixth  year  of 
King  James  I.,  when  that  king  granted  hospitia  et  capitalia 
messuagia  eognita  per  nomen  de  le  Inner  et  le  Middle  Temple 
me  Novi  Templi,  to  Sir  Julius  Caesar  and  others,  to  them 
and  their  heirs,  for  the  use  and  reception  of  the  professors 
and  students  of  the  law.2 

It  is  said  that  some  professors  of  the  law  resided  in 
Gray's  Inn  during  this  reign,  under  a  lease  from  the  Lord 
Grey  of  Wilton,  who  was  seized  of  the  inheritance,  and 
had  a  mansion  there.  The  inheritance  was,  in  20  Edw. 
IV.,  purchased  by  the  prior  and  monks  of  the  monastery 
of  Sheene  in  Surrey,  to  whom  the  students  continued 
tenants,  at  the  rent  of  £6  13s.  4d.  per  annum.  At  the 
dissolution  of  religious  houses,  Henry  VIII.  granted 
the  inheritance  to  the  society  at  the  above  rent  in  fee- 
farm.3 

The  most  authentic  memorial  of  any  settling  of  the  law- 
societies  in  this  reign  is  a  demise  in  18th  of  Edw.  III. 
from  Lady  Clifford,  apprenticiis  de  banco,4  of  that  house 
near  Fleet  Street,  called  Clifford's  Inn. 

The  chancery,  as  well  as  the  king's  bench,  followed  the 
court,  and  the  chancellor  and  his  officers  were  entitled  to 
part  of  the  purveyance  made  for  the  king,  till  the  4th  of 
Edward  III.,  when  he  fixed  his  seat  at  Westminster.  The 
place  where  the  chancellor  held  his  court  was  at  the  upper 
end  of  "Westminster  Hall,  at  a  great  marble  table  (which 
is  said  to  be  covered  by  the  courts  since  erected  there),  to 
which  there  was  an  ascent  by  five  or  six  steps.5 

The  salaries  of  the  judges,  though  they  had  continued 
the  same  from  the  time  of  Edward  I.  to  the  25th  of  this 
reign,  were  again  become  very  uncertain.  In  28th  of  Ed- 
ward LTI.  it  appears  that  one  of  the  justices  of  the  king's 
bench  had  80  marks  per  annum.  In  39  Edw.  III.  the 
justices  had  in  that  court  £40.  The  chief  and  other 
barons  in  36  Edw.  III.  had  £40.  In  39  Edward  III.  the 
justices  of  the  bench  had  £40,  and  the  chief  of  the  king's 
bench  100  marks.6 

A  house  had  been  founded  by  Henry  IH.  for  the  recep- 

1  Dugd.  Or.  Jut.,  145.  3  Ibid.,  272.  5  Ibid.,  37. 

'Ibid.  *  Ibid.,  141.  6  Ibid.,  105. 
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tion  of  convert  Jews.  The  presidency  of  this  house  had 
been  usually  granted  to  some  of  the  clerks  in  chancery, 
namely,  those  de  primd  form&jwho  were  always  ecclesias- 
tics, and  lived  as  a  part  of  the  chancery  in  the  king's  palace 
till  the  4th  of  Edw.  III.  In  the  15th  Edw.  III.  the  head- 
ship of  this  house  was  annexed  by  charter  to  the  keeper- 
ship  of  the  rolls,  which  was  confirmed  by  act  of  parliament 
in  the  51st  year  of  this  king.  The  keepership  of  the  rolls 
was  thereby  rendered  more  considerable ;  being  endowed 
with  this  house  of  the  gift  and  patronage  of  the  king, 
the  nomination  of  clerks  of  the  rolls  was  by  degrees  as- 
sumed by  the  crown,  in  exclusion  of  the  chancellor.  This 
officer  for  keeping  the  rolls  was  anciently  called,  Gitrdein 
de  Bolls;  Clericus  et  Gustos  Rotulorum;  then  Clerieus  Parvee 
Bagce,  et  Gustos  Itotulorum  et  Domus  Conversorum.  In  no 
statute  is  he  called  Master,  till  the  11th  of  Henry  VII., 
cap.  xviii. ;  and  again,  in  25th  chap,  of  the  same  statute, 
he  is  called.  Clerk.  This  office  was  considered  as  a  prefer- 
ment for  ecclesiastics  (a).  * 

(a)  The  most  ample  and  interesting  information  upon  all  these  subjects 
may  be  found  in  the  "  Lives  of  the  Judges,"  by  Mr.  Fobs,  one  of  the  most 
valuable  and  interesting  works  of  the  present  age. 

lHist.  Cham.,  21. 
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Copyholds— Statutes  of  Liveries— Of  the  Clergy  — Heretics— 
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liament— Origin  of  the  Court  of  Equity  in  Chancery — Court 
of  the  Constable  and  Marshal — Of  the  Admiral  —  Court  of 
Exchequer  —  Statutes  of  Forcible  Entries  —  Of  Treasons  — 

SCANDALUM  MaGNATUM — GAME  LAWS — JUSTICES  OF  THE  PEACE  — 

The  King  and  Government. 

ITS  the  reign  of  Edward  the  Third  we  took  a  short  view 
of  the  law  in  general,  comparing  it,  in  many  in- 
stances, with  its  ancient  state,  as  delivered  by  Bracton 
and  the  older  writers.  It  seemed  that  a  great  object  would 
he  attained  if  a  connection  and  dependence  could  be  shown 
between  the  learning  of  these  two  periods  in  our  ancient 
law.  After  this,  perhaps,  the  reader  will  be  content  that  # 
the  remainder  of  the  subject  should  be  drawn  into  a  smaller 
compass,  and  treated  less  in  detail. 

However,  this  wish  to  set  bounds  to  our  inquiry  must 
be  governed  by  the  nature  of  the  materials.  The  progress, 
made  in  the  alteration  or  improvement  of  the  law  by  de- 
cisions of  courts,  is  by  many,  and  those  very  short  steps ; 
and  to  pursue  these  with  minuteness,  if  at  all  possible, 
would,  when  on  questions  not  wholly  new,  be  unenter- 
taining  and  tiresome ;  but  it  is  very  different  with  stat- 
utes :  they  make  a  long  stride  at  once,  and  the  advance 
thereby  effected  is  too  discernible  to  be  passed  over  in 
silence.  It  appears,  therefore,  incumbent  upon  a  juridical 
historian,  whatever  liberty  he  may  take  with  one  part  of 
his  materials,  at  least  to  state  the  substance  of  statutes 
with  fulness  and  fidelity.  Conformably  with  this  idea, 
we  shall,  in  the  remainder  of  this  work,  continue  to  give 
the  statutes  at  length,  as  in  the  former  reigns;  but  in 
what  relates  to  the  decisions  of  courts,  we  shall  be  more 
sparing ;  sometimes  confining  ourselves  to  such  adjudged 
vol.  in.  — 30  349 
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cases  as  relate  to  the  new  points  which  were  now  arising 
in  many  branches  of  our  jurisprudence. 

In  the  present  reign  we  shall  omit  all  notice  of  the  de- 
cisions of  courts ;  partly  because  the  reader,  who  has  just 
left  the  preceding  reign,  will  perhaps,  for  the  reason  above 
mentioned,  not  wish  it ;  partly  because  no  Year-Book  of 
this  reign  is  existing,  and  the  remnants  and  abstracts  qf 
adjudged  cases,  which  are  to  be  found  in  different  com- 
pilations, are  not  of  much  importance,  and  would  hardly 
add  a  link  to  the  chain  of  our  historical  deduction.  In 
the  meantime,  the  parliamentary  alterations  of  the  law 
are  of  great  moment,  and  will  amply  make  up  for  the  de- 
ficiency in  the  other  head  of  inquiry.  We  shall  therefore 
take  a  view  only  of  the  statute-law  of  this  reign ;  and  we 
shall  divide  it  into  such  as  is  of  a  miscellaneous  kind,  and 
such  as  relates  to  the  rights  of  property,  and  the  adminis- 
tration of  justice. 

To  begin  with  the  former.  A  statute  was  made  in  the 
21st  year  of  the  king,  to  annex  to  the  county  of  Chester 
certain  forfeit  lands  which  had  belonged  to  the  Earl  of 
Arundel ;  it  was,  at  the  same  time,  enacted  that  the  county 
of  Chester  should  thenceforward  be  called  The  Principality 
of  Chester,  and  should  always  go  to  the  king's  eldest  son, 
t  with  the  rights  and  franchises  thereto  belonging.1 

In  order  to  secure  the  regular  attendance  of  persons  in 
parliament,  it  was  thought  fit  to  make  a  statute,  in  the 
5th  of  the  king,2  ordaining  that  all  persons  and  common- 
alties which  from  thenceforth  should  have  summons  to 
come  to  parliament,  should  attend,  as  they  were  bound  to 
do,  and  had  formerly  done :  and  it  was  enacted,  that  if 
any  so  summoned,  whether  archbishop,  bishop,  abbot, 
prior,  duke,  earl,  baron,  banneret,  knight  of  the  shire, 
citizen  of  city,  burgess  of  borough,  or  other  singular  per- 
son or  commonalty,  absenting  himself  (unless  he  could 
,  reasonably  and  honestly  excuse  himself  to  the  king),  he 
should  be  amerced,  and  otherwise  punished,  as  formerly  ; 
the  same  of  sheriffs  who  were  negligent  in  making  returns 
of  parliamentary  writs,  or  who  left  out  of  the  returns  any 
cities  or  boroughs  which  were  bound,  and  formerly  were 
wont  to  come  to  parliament.  The  election  and  return  of 
members  to  serve  in  parliament  were  further  considered 
in  the  two  subsequent  reigns. 

1  Stat.  21  Rich.  II.,  c.  ix.    Vide  vol.  i.,  c.  ii.  '  Stat.  2,  c.  iv. 
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In  the  12th  year  of  the  king,  an  act  was  made  to  remove 
some  doubts  which  were  entertained  about  the  levying  of 
the  expenses  of  knights  of  the  shire  upon  lands  held  by 
lords.  To  settle  this,  it  was  enacted  that  they  should  be 
levied  as  formerly,  with  this  consideration,  that  if  any 
lord,  or  any  other  man,  spiritual  or  temporal,  had  pur- 
chased lands  or  tenements,  or  other  possessions,  which 
were  contributory  to  such  expenses  before  the  time  of  the 
purchase,  they  should  continue  contributory  as  before. 

The  feudal  bond  between  lord  and  vassal  had  been  of 
late  years  growing  weak ;  and  we  find  now,  that  villeins 
and  land-tenants  had  begun  to  break  out  into  violent  de- 
mands for  an  exemption  from  the  servitude  in  which  they 
were  held  by  their  tenures.  In  the  first  year  of  this  king's 
reign  a  statute 1  was  made,  appointing  commissioners  to 
inquire  into  these  differences.  It  seems  that  many  of 
these  claims  were  pretended  to  be  founded  on  the  evidence 
of  Domesday-Book,  which  was  nothing  more  than  de- 
manding, in  other  language,  to  be  put  in  the  condition  of 
landholders  in  the  time  of  Edward  the  Confessor ;  the  cry 
that  had  been  kept  up  in  the  early  times  of  the  Norman 
constitution.  These  matters,  as  far  as  the  claim  of  right 
went,  were  referred  to  the  examination  of  the  parliament, 
while  the  justices  of  the  peace  were  commissioned  to  sup- 
press the  tumults  and  outrages  committed  by  the  claim- 
ants. The  impatience  expressed  by  these  inferior  land- 
holders might  be  encouraged  by  the  ancient  title  which 
they  now  seemed  to  possess  in  their  lands.  Instead  of 
the, precarious  holding  at  the  absolute  will  of 
the  lord,  as  originally,  we  find  in  the  latter  °py  ° 
end  of  the  last  reign,  mention  of  tenants  by  copie  of  court 
roll;  which  indicates  that  villenage  was,  in  some  places 
at  least,  become  of  more  stable  nature ;  and  villein-tenants 
were  enabled  to  set  up  a  species  of  title  against  their  lord. 
However,  this  tenure  by  copy  is  not  mentioned  in  the  Old 
Book  of  Tenures,  nor  does  any  discussion  upon  it  appear 
in  the  reports  of  Edward  HE.  We  must  therefore  wait 
till  a  later  period,  when  it  was  more  generally  acknowl- 
edged, for  a  better  account  of  this  new  species  of  tenure. 

The  condition  of  the  times,  and  the  turn  of  manners 
which  now  prevailed,  made  it  desirable  and  necessary  for 

1  Stat.  1  Rich.  II,  o.  vi. 
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great  lords  to  supply  this  defection  in  their  tenants  by 
statutes  of  other  expedients.1  It  accordingly  had  become 
liveries,  ^e  custom  to  retain  persons  in  their  service,  to 
be  at  call  when  their  lords'  affairs  needed  their  support: 
and  in  order  to  distinguish  different  partisans,  as  well  as 
to  give  a  splendor  to.  such  retinue,  they  used  to  dress 
them  in  liveries,  and  hats  of  a  particular  make  or  color. 
This  distinction  of  dress  gave  origin  and  strength  to  a 
spirit  of  party,  which  became  very  general.  Besides 
those  who  were  retained  by  great  men,  fraternities  used 
to  be  formed  of  persons  concurring  in  the  same  sentiments 
and  views,  who  bound  themselves  to  support  each  other 
on  all  occasions,  and  denoted  their  union  by  similarity  of 
dress.  Thus,  the  country  everywhere  abounded  either 
with  the  adherents  of  great  men,  or  societies  which  were 
ready  to  become  such ;  and  persons  of  weight  and  influ- 
ence could  never  want  a  set  of  determined  followers  to 
maintain  and  abet  them  in  any  public  violence  or  danger- 
ous scheme  of  ambition  (a). 

These  confederacies  became  a  terror  to  the  government, 
and  were  the  occasion  of  the  statutes  of  liveries  passed  in 
this  and  the  following  reigns.  The  first  of  these  is  stat. 
1  Rich.  II.,  c.  vii.,  which  ordains  that  no  livery  be  given 
by  any  man  for  maintenance  of  quarrels  and  other  con- 
federacies, upon  pain  of  imprisonment  and  grievous  pain 
to  the  king.  The  statute  speaks  of  esquires,  as  well  as 
others,  being  the  sort  of  people  who  used  to  be  retained 

(a)  Some  immaterial  alterations  were  made  in  this  statute  under  Henry 
VI.  (vide  post,  c.  xs.)  ;  but  in  substance  the  statute  remained  as  now  enacted, 
although  it  was  very  little  enforced  in  this  reign,  or  that  of  Henry  VI.,  and 
it  was  reserved  for  the  stricter  and  sterner  rule  of  Henry  VII.  really  to 
carry  them  out.  In  an  information  in  that  reign,  on  the  statute  of  liveries, 
it  was  objected  that  there  were  several  such  statutes  as  that  of  Edward  III. 
and  Henry  IV,  which  apparently  was  a  mistake  for  Richard  II.  and  Henry. 
VI.  (Tear-Book,  5  Sen.  VII.,  fol.  17).  In  that  reign  the  statutes  were 
rigidly  enforced ;  in  this  reign  not  at  all.  Had  they  been  so  enforced  in  this 
reign,  it  would  not  have  had  such  a  tragical  issue,  and  the  country  would 
have  been  spared  the  civil  wars  which  ravaged  the  country  for  so  many 
years.  The  mischief  which  the  statutes  were  intended  to  prevent  was  well 
described  in  one  of  the  cases  in  the  reign  of  Henry  VII. ;  If  (it  was  said) 
a  man  gave  liveries,  he  should  have  a  great  company  of  men  at  his  disposal, 
so  that  men  would  fear  to  execute  the  laws  against  him"  (6  Hen.  VII.,  fol. 
13).  It  would  be  impossible  to  describe  the  evil  more  truly ;  and  the  his- 
tory of  this  and  the  ensuing  reigns  amply  illustrates  it.  The  country  had  no 
peace  or  security  until  these  statutes  were  rigidly  put  in  force. 

1  Vide  ante. 
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in  this  way.  By  stat.  16  Rich.  II.,  c.  iv.,  it  was  provided 
that  no  yeoman,  nor  other  of  lower  estate  than  an  esquire, 
should  use  or  hear  livery,  called  livery  of  company,  of  any 
lord,  unless  he  was  menial  and  familiar,  and  continually 
dwelling  in  the  lord's  house.  There  is  no  earlier  men- 
tion of  an  esquire  than  in  these  acts ;  it  seems  to  have 
been  not  a  very  high  rank  in  the  orders  of  society,  being 
only  next  above  a  yeoman.1  As  the  giving  of  liveries 
was  a  matter  in  which  the  peace  was  principally  interested, 
we  find  in  stat.  20  Rich.  II.,  c.  i.,  for  enforcing  the  statute 
of  Northampton,  and  declaring  lancegaies  and  armor  to 
be  unlawful,  a  clause  ordaining  that  no  lord,  knight,  nor 
other  should  go  or  ride  armed  by  night  or  day,  nor  bear 
pallet  nor  skull  of  iron,  nor  of  other  armor,  except  the 
king's  officers  and  ministers ;  and  moreover,  that  the 
above  statutes  of  liveries  and  hats  should  be  observed. 
The  cognizance  of  these  statutes  was  first  submitted  to 
the  jurisdiction  of  the  justices  of  assize,  and  afterwards 
to  that  of  the  justices  of  the  peace. 

Notwithstanding  the  precarious  authority  which  Rich- 
ard held  among  his  contending  nobles,  he  main- 
tained  with  firmness  the  opposition  begun  by 
Edward  III.  to  clerical  usurpations.2  New  statutes  of 
provisors  were  enacted ;  and  while  the  independence  of 
the  national  church  was  vindicated,  some  steps  were  taken 
towards  preventing  the  bad  effects  of  appropriations ;  some 
regulations  were  also  made  for  the  security  of  tithes,  and 
the  personal  privilege  of  clerks.  We  shall  mention  these 
provisions  in  the  order  in  which  they  were  made. 

The  first  act  relating  to  the  clergy  was  stat.  1  Rich.  II., 
c.  iii.,  which  gives  prelates  and  clerks  an  action  of  trespass 
against  purveyors  to  recover  damages  for  a  breach  of  any 
of  the  statutes  made  in  the  last  reign  against  those  op- 
pressors of  the  people.3  This  was  because  they  could  not 
by  any  of  these  acts  proceed  criminally  against  purveyors. 
Complaint  was  made  that  indictments  used  to  be  pre- 
ferred against  prelates  and  clerks  suing  for  their  right  in 
the  spiritual  court,  and  even  against  spiritual  judges  for 
entertaining  the  suit;  and  under  color  of  such  indict- 

1  The  Franklein,  as  described  in  a  contemporary  work,  I  mean  Chaucer's 
Canterbury  Tales,  seems  to  have  been  a  higher  order  of  yeomen  ;  such  as  a 
wealthy  farmer,  or  gentleman  farmer.    Vide  Ganterh.  Take,  the  FtanMein,s  Tale. 

2  Vide  ante,  c.  xiii.  "  -  '  Bad. 
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ments  they  used  to  be  imprisoned,  and  otherwise  vexed, 
till  they  entered  into  obligations  and  promises  to  desist 
from  their  suits.  It  was  enacted  by  the  same  statute,  c. 
xiii.,  that  such  obligations  should  be  void;  that  the  pro- 
curers of  such  indictments,  if  the  party  was  acquitted, 
should  be  prosecuted  as  directed  by  stat.  Westm.  2,  c.  xii.,1 
and  that  the  justices,  before  whom  the  acquittal  was, 
should  have  power  to  inquire  of  such  procurers,  and  pun- 
ish them  as  they  deserved.  Again,  it  was  provided  by 
the  following  chapter  of  the  same  act,  that  where  an 
action  for  goods  taken  and  carried  away  was  brought  for 
tithes  against  a  parson,  and  he  pleaded  that  it  was  a 
matter  of  tithes  belonging  to  his  church,  the  general 
averment  should  not  be  taken  without  showing  specially 
how  they  were  his  lay  chattel.  , 

Complaint  was  made  in  the  last  reign  of  priests  being 
arrested,  in  church,  and  a  general  provision  had  been 
framed  to  prevent  it ; 2  but  now  it  was  more  specially  or- 
dained, that  any  of  the  king's  ministers  so  doing  should 
be  imprisoned,  and  pay  a  fine  to  the  king,  and  compensa- 
tion to  the  party ;  only  this  was  not  to  extend  to  clerks 
who  held  themselves  within  churches  or  sanctuaries  by 
fraud  or  collusion.  The  persons  entitled  to  this  privilege 
are  thus  described  by  the  preamble  of  the  statute:  Clerks 
in  cathedral  or  other  churches,  or  churchyards,  and  those 
bearing  the  body  of  our  Lord  to  sick  persons. 

Notwithstanding  the  statutes  made  in  the  last  reign3  to 
restrain  the  gifts  of  church  benefices  to  aliens,  that  practice 
still  continued ;  and,  many  livings  being  held  by  foreign- 
ers, all  the  ill  consequences  following  from  non-residence 
were  miserably  felt.  A  new  act  was  now  made  to  pre- 
vent, if  possible,  this  irregular  and  destructive  practice. 
It  was  enacted  by  stat.  3  Rich.  II.,  c.  iii.,  in  the  most  ex- 
plicit terms,  that  no  one  without  the  license  of  the  king 
should  receive  procuracy,  letter  of  attorney,  ferm,  or  other 
administration  of  any  benefice  within  the  realm,  from  any 
person  except  the  king's  liege  subjects.  As  foreign  in- 
cumbents could  not  manage  the  revenues  of  their  benefices 
but  by  some  of  the  above  means,  it  was  intended  hereby 
to  make  them  ever  after  unproductive  to  the  possessor. 
It  was,  moreover,  ordained   that  every  one  who   had 

1  Vide  vol.  ii.,  c  x.  '  Tide  ante,  c.  xiii.  *  Ibid. 
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accepted  such  procuracy  or  administration  from  aliens, 
should  abandon  it  within  forty  days  after  publication  of 
this  act.  None  were  to  convey  money  or  other  things  out 
of  the  realm  for  the  use  of  such  alien  incumbents.  If  any 
was  guilty  of  a  breach  of  this  act,  he  was  to  incur  the 
penalties  of  the  statute  of  provisors,  27  Edward  III.,  by  the 
process  ordained  in  that  act ;  in  addition  to  which  process 
it  was  now  ordained,  that  should  the  offenders  be  out  of 
the  realm,  and  beneficed,  nor  have  any  possessions  within 
the  realm,  where  they  might  be  warned,  then  a  writ  should 
be  made  in  the  chancery  grounded  upon  this  ordinance, 
directed  to  the  sheriff  of  the  county  where  they  were  born, 
returnable  in  one  bench  or  the  other ;  which  writ  was  to 
issue  at  the  king's  suit.  This  writ  was  to  command  that 
proclamation  be  made  for  them  to  appear  at  a  certain  day 
in  the  bench  where  the  writ  was  returnable,  at  the  distance 
of  half  a  year,  to  answer  the  matters  contained  in  the  writ; 
and  upon  the  return  thereof,  the  justices  were  to  proceed 
in  the  above  form.  It  was  also  ordained  that  no  bishop 
should  meddle  with  the  benefice  of  such  alien  by  seques- 
tration, or  in  any  other  manner. 

It  is  said x  that  the  lords  spiritual  did  not  assent  to  this 
statute ;  which,  it  may  be  observed,  is  all  through  termed 
an  ordinance.  Indeed,  the  higher  clergy  were  not  much 
interested  to  suppress  this  practice ;  as  they  still  enjoyed 
their  bishoprics,  and  might  have  views  at  the  court  of 
Rome,  which  they  would  be  very  ready  to  promote  by  a 
connivance  at  practices  so  advantageous  to  the  pope  and 
his  adherents.  But  though  these  pious  prelates  did  not 
contribute  their  sanction  to  a  national  provision  for  the 
maintenance  of  alms  and  piety,  they  were  not  ashamed  to 
palm  upon  the  country  an  ordinance  of  their  own  fabrica- 
tion as  a  legislative  act,  though  the  consent  of  the  com- 
mons was  never  taken.  But  this  was  a  case  in  which  their 
influence  and  dignity  were  concerned,  and  where  they  did 
not  think  it  wise  to  be  over-scrupulous.  The  act  alluded 
to  is  stat.  5  Rich.  II.,  st.  2,  c.  v.,  which  was  levelled  at  the 
followers  of  "Wickliffe,  who  by  their  lives  and  doctrines, 
as  well  as  by  their  numbers,  had  become  a  terror  and 
reproach  to  the  higher  orders  of  the  church.  HeretiC8 
These  people  are  described  as  persons  who 

1  Vide  Cott.  Abri.,  ad  locum. 
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went  from  town  to  town  under  pretence  of  great  holiness, 
and  without  the  license  of  the  ordinary,  or  other  authority, 
preaching  daily  in  churches,  churchyards,  markets,  fairs, 
and  other  open  places,  uttering  in  their  sermons  heresies 
and  notorious  errors.  To  give  better  color  to  violent 
measures,  it  is  added  that  they  preached  divers  matters  of 
slander  to  engender  discord  and  dissension  between  divers 
estates  of  the  realm. 

These  preachers  had  been  frequently  brought  before  the 
bishops,  but  without  their  admonitions  producing  any 
effect.  To  make  quick  work,  it  was  now  ordained  that 
the  king's  commissions  should  be  directed  to  the  sheriffs 
and  other  officers,  or  other  learned  persons,  in  pursuance 
of  certificates  from  the  bishops,  to  be  made  in  the  chancery 
from  time  to  time,  to  arrest  all  such  preachers,  with  their 
maintainers  and  abettors,  and  hold  them  in  prison  till  they 
would  justify  themselves  according  to  the  law  and  reason 
of  holy  church  (a).  Thus  was  the  secular  power  to  be  let 
loose  upon  the  followers  of  Wickliffe,  whenever  it  seemed 

(a)  It  is  to  be  observed  that  the  king's  commissions  were  required  to  allow 
of  these  proceedings,  and  that  the  authority  of  parliament  was  given  to  the 
issuing  of  these  commissions ;  and  further,  it  is  to  be  remarked  that,  as  the 
statutes  of  provisors  and  of  praemunire,  passed  in  the  same  reign,  show,  the 
influence  of  the  church  would  not  have  procured  this  law  to  be  passed,  had  it 
not,  for  some  reason,  obtained  the  support  of  the  commons  and  the  lay  lords. 
'  And  there  is  abundant  evidence  in  contemporary  history,  that,  rightly  or 
wrongly,  these  "Lollards"  were  regarded — as  our  author  appears  to  hint  — 
rather  as  political  fanatics  than  merely  as  religious  heretics,  and  that  at  all 
events  they  were  looked  upon  as  sectaries  whose  notions  were  dangerous  to 
property.  In  short,  the  Lollards"  were  looked  upon  as  levellers;  and 
therefore  it  would  be  unfair  to  attribute  this  law  entirely  to  the  influence  of 
the  church,  or  to  the  spirit  of  religious  bigotry.  It  had  its  rise  really  in  the 
hostility  felt  by  persons  of  property  to  a  new  sect,  apparently  regarded  as 
inimical  to  the  established  order  of  things.  In  an  age  like  that,  in  which 
the  nation  Was  as  yet  immersed  in  ignorance,  and  the  criminal  code  was  still 
in  the  last  degree  barbarous,  and  marked  by  horrid  penalties,  it  would  be 
natural,  however  lamentable,  that  to  this  new  offence,  which  was  regarded 
as  savoring  not  only  of  heresy  but  rebellion  and  revolution,  some  cruel  pun- 
ishment should  be  inflicted ;  but  a  fair  View  of  the  law  can  only  be  had  by 
comparing  it  not  with  our  own  humane  code,  but  with  the  general  character 
of  the  laws  of  the  age.  Neither  would  it  be  fair  to  regard  this  as  a  law 
passed  against  mere  heresy,  seeing  tlfat;  rightly  or  wrongly,  the  professors  of 
the  new  doctrines  were  regarded  as  holding  political  views  hostile  to  society 
as  then  established.  Still  the  fatal  precedent  appeared*  to  be  set — of  a  penal 
law  against  the  profession  of  religious  opinion ;  and  the  fatal  principle  of 
prosecution  appeared  to  be  established,  which,  in  subsequent  reigns,  was  so 
cruelly  carried  out  on  both  sides ;  and  therefore  this  statute,  taking  the  fairest 
and  most  dispassionate  view  of  it,  forms  an  era  in  our  legal  history  of  sad 
and  sinister  significance.  Nevertheless,  to  form  a  fair  judgment  upon  it,  the 
general  character  of  the  laws  of  the  age  must  be  regarded. 
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good  or  expedient  to  the  bishops.  This  provision  was 
highly  resented  by  the  commons,  who,  in  the  next  year, 
declared  they  meant  not  to  bind  themselves  and  their 
heirs  to  the  prelates  any  more  than  their  ancestors  had 
done ;  and  that  they  therefore  never  consented  to  the  law ; 
it  was  accordingly  revoked  by  the  king.1 

In  the  seventh  year  of  the  king,  the  subject  of  alien- 
incumbents  was  again  taken  up ;  the  statute  made  in  the 
third  year  was  confirmed ;  and  it  was,  moreover,  enacted  by 
stat.  7  Rich.  II.,  c.  xii.,  that  the  provisions  of  it  should  ex- 
tend to  all  aliens  purchasing,  or  who  had  purchased  bene- 
fices ;  and  they  were  likewise  to  incur  the  penalties  of 
stat.  25  Edw.  III.,  st.  5,.c.  xxii.,  made  against  those  who 
purchased  provisions  of  abbeys  or  priories.  The  king 
likewise  commanded  all  persons  to  abstain  from  praying 
of  him  licenses  for  such  purchases.  To  facilitate  the 
execution  of  this  and  the  former  statutes,  it  was  the  same 
year  ordained,2  that  persons  against  whom  writs  of  prce- 
munire  facias  were  sued,3  and  who  were  then  out  of  the 
realm,  or  should  go  out  of  the  realm  by  the  king's  license, 
if  they  were  of  good  fame,  might  appear  by  attorney. 

These  practices  of  the  churchmen  were  pursued  still  fur- 
ther by  the  legislature.  In  stat.  12  Rich.  II.,  c.  xv.,  it  was 
ordained  that  no  liegeman  should  go  or  send  out  of  the 
realm  by  license  or  without  (unless  he  had  special  leave 
of  the  king  himself),  to  provide  or  purchase  for  him  a 
benefice ;  and  that  any  such  person  should  be  considered 
as  out  of  the  king's  protection,  and  the  presentation  be 
void.  Again,  by  stat.  13  Rich.  II.,  st.  2,  c.  ii.,  the  stat.  25 
Edw.  III.,  st.  6,  was  confirmed  ;*  and  it  was,  moreover, 
enacted  that  if  any  one  accepted  a  benefice  contrary  to  that 
act,  and  was  beyond  sea,  he  should  remain  exiled  and 
banished  out  of  the  realm  forever ;  and  his  lands  and  tene- 
ments, goods  and  chattels,  forfeited  to  the  king :  if  within 
the  realm,  he  was  to  leave  it  within  six  weeks  next  after 
his  acceptance,  and  remain  banished  forever ;  and  any  one 
receiving  such  banished  person  was  to  be  punished  in  the 
same  manner.  It  was,  moreover,  provided,  if  any  one  sent 
or  sued  to  the  court  of  Rome,  whereby  anything  was  done 
contrary  to  this  act ;  such  offender,  if  a  prelate,  should 
forfeit  one  year's  value  of  his  temporalities ;  if  a  temporal 

1  Cott.  Abri.,  p.  285,  s.  52.        2  Ch.  14.       "  Vide  ante,  c.  xiii.        *  Ibid. 
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lord,  the  value  of  his  lands  and  possessions  not  movable 
for  a  year  ;  if  any  inferior  person,  he  was  to  pay  the  value 
of  the  benefice  for  which  suit  was  made,  and  be  imprisoned 
for  a  year.  But  if  any  man  brought  or  sent  within  the 
realm,  or  within  the  king's  power,  any  summons,  sentences, 
or  excommunications  against  any  one/or  the  cause  of  making 
motion,  assent,  or  execution  of  the  said  statute  of  provisors ; 
he  was  to  be  taken,  arrested,  and  put  in  prison ;  he  was  to 
forfeit  his  lands  and  tenements,  goods  and  chattels  forever, 
and,  moreover,  incur  the  pain  of  life  and  member.  If  any 
prelate  made  execution  of  such  summons,  his  temporalities 
were  to  be  taken  into  the  king's  hands  till  due  redress  and 
correction  was  made  therein ;  and  a  person  of  less  estate 
was  to  be  imprisoned,  and  make  fine  and  ransom  according 
to  the  discretion  of  the  king's  council  l  (a). 

The  last  two  acts  struck  deep  into  the  papal  authority, 
and  were  viewed  not  without  jealousy  by  the  bishops,  who 
were  thus  gradually  withdrawn  from  the  protection  of  the 
papal  see,  and  left  to  the  common  course  of  the  laws.  To 
show  their  apprehensions  on  this  subject  in  a  way  that 
would  carry  an  appearance  the  least  offensive,  they  pre- 
served a  silence  respecting  themselves,  but  ventured  to 
discover  great  concern  for  the  interest  of  the  pope.  To- 
wards the  close  of  this  parliament,  we  find  that  the  arch- 
bishops of  Canterbury  and  York,  for  themselves  and  the 
whole  clergy  of  their  provinces,  made  their  solemn  pro- 
testation in  open  parliament,  that  they  in  no  wise  meant, 
nor  would  assent  to  any  statute  or  law  made  in  restraint 
of  the  pope's  authority,  but  would  utterly  withstand  the 
same  ;  which  protestation  was  at  their  desire  enrolled.2 

However,  on  another  occasion,  the  clergy  acted  in  con- 
formity with  the  wishes  of  the  commons,  though  with  a 

(a)  A  case  came  before  the  court  in  this  reign,  which  tends  strongly  to 
show  that  the  papal  presentations  or  "provisions"  were  legal,  and  that  this 
was  the  very  reason  why  the  procuring  them  was  made  penal.  The  parson 
of  a  church  brought  an  action  of  account  of  moneys  received  for  him,  and 
the  defendant  pleaded  that  hehimself  had  been  parson  of  the  church ;  and 
the  plaintiff  sued  a  provision  in  the  court  of  Borne  until  he  had  recovered 
the  church  against  him,  and  said  that  these  moneys,  which  were  claimed, 
were  oblations  and  offerings  at  the  church  during  the  time  he  was  parson. 
This  was  not  denied,  and  therefore  the  plaintiff  was  non-suited  (Bellewe'i 
Oases,  temp.  Rich,  II,  fol._13).  This  case  seems  to  show  that  the  papal  pre- 
sentee had  actually,  notwithstanding  the  statutes,  recovered  the  benefice  upon 
the  papal  provision. 

1  Ch.  3.  *  Cott.  Abri.,  p.  332,  s.  24. 
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reservation  of  their  opinion.  This  was  at  the  passing  of 
the  stat.  16  Rich.  II.,  c.  v.,  which  subjected  those  who  pur- 
chased bulls  from  Rome  to  a  praemunire.  The  statute  is 
introduced  by  a  long  preamble,  which  states  that  all  the 
lords,  both  spiritual  and  temporal,  had  been  singly  asked 
in  parliament  whether  they  would  support  the  king  in 
maintaining  his  authority  against  the  pope's  bulls,  which 
were  purchased  to  prevent  the  execution  of  judgments 
passed  in  the  secular  courts  about  advowsons  (a). 

(a)  The  principle  involved  in  these  statutes,  and  their  practical  operation 
and  results,  appear  to  have  been  of  such  immense  importance  that  it  is 
proper  to  draw  attention  to  their  terms.  The  statute  of  the  sixteenth  of 
Richard  II.  recites,  "That  our  lord  the  king,  and  all  his  liege  people  ought, 
and  of  old  time  were  wont,  to  recover  their  presentments  to  churches,  and 
other  benefices  to  which  they  had  right  to  present,  cognizance  of  plea  of 
which  presentment  belongeth  only  to  the  king's  courts ;  and  when  judgment 
was  given  therein  in  such  cases,  archbishops,  bishops,  etc.,  have  made  exe- 
cution of  such  judgments.  But  of  late,  divers  processes  be  made  to  our  holy 
father  the  pope,  and  censures  of  excommunication  against  certain  bishops 
of  England,  because  they  have  made  execution  of  such  commandments ; 
and  it  is  said  that  our  holy  father  the  pope  hath  ordained  and  purposed  to 
translate  certain  prelates  of  the  realm  (some  out  of  the  realm),  without  the 
king's  assent  and  knowledge,  and  without  the  assent  of  the  said  prelates 
which  shall  be  so  translated,  by  which  the  statutes  of  the  realm  would  be 
defeated,  and  the  said  subjects  of  the  realm  carried  away,  and  also  the  sub- 
stance of  the  realm,"  etc.  Thus,  therefore,  the  mischief  complained  of  was 
the  exercise  of  the  papal  supremacy  as  to  temporalty ;  and  it  is  to  be  noted 
that  the  prelates  concurred  in  resisting  such  exercise  of  it.  For  they, 
"protesting  that  it  is  not  in  their  mind  to  affirm  or  deny  that  our  holy 
father  the  pope  may  excommunicate  bishops,  etc.,  said,  that  if  any  execu- 
tions of  processes  made  in  the  king's  courts,  as  before "  (i.  e.,  according  to 
the  old  law),  "  be  made,  and  censures  of  excommunication  be  made  against 
any  bishops,  etc.,  for  that  they  have  made  execution  of  such  judgments,  and  if 
any  translations  be  made,  etc.,  so  that  the  substance  of  the  realm  may  be  con- 
sumed" (as  the  commons  then  alleged),  "that  the  same  is  against  the  king 
and  his  crown,  and  that  the  said  lords  spiritual  will,  and  ought  to  be,  with 
the  king  in  these  cases,  in  lawfully  maintaining  his  crown,  and  in  all  other 
cases  touching  his  crown  and  his  regality,  as  they  be  bound  by  their  legiance." 
Whereupon  it  was  ordained,  with  the  assent  of  the  lords  spiritual  as  well  as 
the  lords  temporal :  "  That  if  any  purchase  or  pursue  in  the  court  of  Rome, 
or  elsewhere,  any  such  processes  and  sentences  of  excommunication,  bulls, 
or  any  other  things  which  touch  the  king,  against  him,  his  crown,  and  his 
regality,  or  his  realm,  as  aforesaid,  then  they  shall  be  put  out  of  the  king's 
protection."  That  is  to  sa'y,  that  spiritual  sentences  or  censures  by  the  see 
of  Rome,  upon  any  matters  which  affected  the  rights  of  the  crown,  or  inter- 
fered with  the  decisions  of  its  courts,  were  to  be  regarded  not  only  as  null 
and  void,  but  as  unlawful,  criminal,  and  punishable  in  all  who  attempted  to 
put  them  in  force.  Now,  practically,  of  course,  this  would  include  anything 
which  the  crown  claimed,  or  which  its  courts  held  to  belong  to  it ;  but  the 
principle  affirmed  was,  that  it  was  not  for  the  pope  to  interfere  in  temporal 
matters.  This,  therefore,  was  not  a  claim  on  the  part  of  the  crown  to_  limit, 
control,  or  restrain  the  exercise  of  the  papal  supremacy ;  nor  was  it  in  any 
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The  temporal  lords  declared  such  interference  to  be  a 
violation  of  the  old  established  law  of  the  land ;  and  the 
lords  spiritual  having  made  protestation  that  it  was  not 
their  mind  to  deny  or  affirm  that  the  Bishop  of  Rome 
may  not  excommunicate  bishops,  or  make  translations  of 
prelates,  after  the  law  of  holy  church  (the  doing  this  with- 
out the  king's  consent  beiDg  one  of  the  grievances  now 
complained  of,  and  upon  which  they  had  been  questioned 
in  the  same  manner  as  upon  the  other) ;  they  said,  that 
censures  of  excommunication  against  any  one  for  exe- 
cuting the  process  of  the  king's  courts  were  against  the  king 
and  his  crown.  It  was  therefore  enacted,  that  if  any  pur- 
chase or  pursue,  or  cause  to  be  purchased  or  pursued,  in 
the  court  of  Rome  or  elsewhere,  any  such  translations, 
processes,  sentences  of  excommunication,  bulls,  instru- 
ments, or  any  other  thing  against  the  king's  crown  and 
dignity ;  or  receive,  or  make  notification,  or  any  other 
execution  within  the  realm,  or  without ;  they,  their  no- 
taries, procurators,  mai-ntainers,  abettors,  and  counsellors, 
should  be  put  out  of  the  king's  protection;  and  their 
lands  and  tenements,  goods  and  chattels,  be  forfeit  to  the 
king.  Such  offenders  were  to  be  attached,  if  they  could 
be  found,  and  brought  before  the  king  and  his  council ;  or 

way  asserting  the  royal  supremacy  in  spiritualty.  The  courts  of  law  well 
knew  how  to  draw  the  distinction ;  and  so  in  the  next  reign  we  find  it  laid 
down  that  the  scope  of  the  statutes  was  lay  patronage  and  temporal  rights, 
and  that  in  that  sense  "the  pope  (called  'the  Apostle')  could  not  alter  the 
law  of  the  land ;"  but  that  he  had  supreme  spiritual  power  to  decline  or  dis- 
pense with  the  law  of  the  Church ;  but  that  the  scope  of  the  statutes  was  to 
prevent  spiritual  censures  being  used  to  interfere  with  the  enforcement  of 
legal  and  temporal  rights  ( Tear-Book,  11  Hen.  IV,  fol.  76;  10  Hen.  IV,  fol. 
2).  And  it  was  afterwards  said,  "Nota,  that  this  statute  of  praemunire  runs, 
'  in  the  Eoman  court  or  elsewhere,'  which  means  the  court  of  the  bishop ;  so 
that  if  a  man  be  excommunicated  in  the  court  of  the  bishop  for  a  thing 
which  pertains  to  the  royal  majesty,  i.  e.,  a  thing  at  common  law,  he  shall 
have  praemunire,  and  so  it  was  adjudged"  (5  Edw.  IV.).  It  is  true  that  the 
crown  lawyers  were  bent  upon  following  out  the  principle  thus  affirmed  by 
parliament  with  the  assent  of  the  prelates;  and  they  did  not  cease  from 
doing  so  until  they  had  pushed  it  to  what  they  considered  its  logical  result — 
separation  from  Borne:  by  reason  of  the  substitution  of  the  royal  for  the 
papal  supremacy.  When  that  was  done,  however,  in  the  reign  of  Henry 
VIII.,  it  will  be  found  that  it  was  by  confusing  the  principle  thus  laid  down, 
and  by  means  of  perverting  the  statutes  now  passed.  For  it  was  by  coercion 
of  a  prosecution  under  the  statutes  of  praemunire  the  clergy  were  forced  to 
acknowledge  the  royal  supremacy  —  that  is,  to  acknowledge  it  in  spiritualty, 
under  the  idea  that  virtually  it  was  involved  in  these  statutes,  which  estab- 
lished the  right  of  the  crown  to  limit,  control,  and  restrain  the  exercise  of 
the  papal  supremacy  as  to  temporalty. 
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process  of  prcemunire  was  to  be  awarded,  as  in  other  cases 
of  provisors,  and  of  those  who  sued  in  any  court  in  dero- 
gation of  the  king's  royal  authority. 

When  the  encroachments  of  a  foreign  ecclesiastical  power 
were  repressed,  it  remained  to  provide  for  the 
eternal  welfare  of  our  own  church,  which 
could  not  be  better  effected  than  by  securing  a  competent 
maintenance  to  the  parochial  clergy.  The  manner  in 
which  the  clerical  office  was  discharged,  and  the  state  of 
dependence  and  poverty  in  which  the  laboring  part  of 
the  priesthood  were  kept,  through  the  practice  of  appro- 
priations, particularly  those  of  the  monasteries,  called 
aloud  for  the  interposition  of  the  legislature.  Pensions, 
which  had  been  put  under  the  sole  cognizance  of  the 
bishops  by  stat.  Articuli  Cleriei1  (a),  had  thereby  suffered 

(a)  The  14  Edw.  III.,  c.  xvii.,  provided  that  parsons,  vicars,  wardens  of 
chapels,  and  wardens  and  priests  of  perpetual  chantries,  shall  have  their 
writs  of  juris  utrum,  of  lands  and  tenements,  rents  and  possessions  annexed, 
or  given  perpetually  in  alms  to  vicarages,  chapels,  or  chantries,  and  recover 
by  other  writs  in  their  cases,  as  parsons  of  churches  or  prebends :  "  Come 
parsones  des  eglises  ou  provendres."  And  in  the  reign  of  Edward  III.  there 
was  a  ease  upon  the  statute  in  which  it  was  held  that  a  vicar  could  have  the 
writ  against  the  rector  or  impropriator,  to  try  whether  the  land  in  question 
pertained  to  the  vicarage  or  not  (Year-Booh,  40  Edw.  III.,  fol.  27).  It  was 
there  said  by  the  court  that  in  ancient  times  it  was  held  that  a  vicar  could 
not  have  an  action  against  the  parson,  but  that  this  was  changed  for  the  better 
(Finchden,  C.J.).  It  was  said  also  that  a  parson  could  not  alien  all  the  lands 
of  his  church  without  license,  but  that  he  could  give  to  the  vicar  without 
license,  with  the  assent  of  the  patron  and  ordinary.  If  a  vicar,  it  was  said, 
purchased  (or  acquired)  land  from  a  layman  with  the  license  of  the  king 
(i.  e.,  to  hold  lands  in  mortmain),  and  a  question  arose  about  it  between  the 
parson  and  the  vicar,  the  suit  should  be  in  the  king's  courts;  and  if  the  par- 
son disseized  the  vicar,  he  should  have  an  assize.  Again,  it  was  said  by  the 
court,  that  it  had  been  held  that  the  vicar  could  not  have  an  action  for  his 
possessions  against  the  parson,  but  that  this  was  changed,  and  that,  therefore, 
for  this  reason,  when  he  was  endowed  to  him  and  his  successors  in  perpetuity, 
and  was  ousted  by  the  parson,  or  by  any  one  else,  he  should  have  his  action. 
And,  further,  that  if  a  layman  granted  land  to  the  vicar  and  his  successors, 
the  parson  or  the  ordinary  could  not  oust  him.  And  it  was  said  that  the 
vicar  could  have  a  writ  of  juris  utrum,  to  try  utrum  sit  libera  elymosyna 
vicarias  vel  libera  eleymosina  de  rectorias  (40  Edw.  III.,  fol.  29).  It  was 
held  in  the  same  reign  that  if  a  canon  professed  was  made  vicar,  he  was 
discharged  of  obedience,  but  not  of  profession  (44  Edw.  III.,  fol.  4).  It  is  to 
be  observed  that  vicars  and  their  successors,  like  parsons  and  their  succes- 
sors, being  known  to  the  law,  had  perpetual  succession,  as  "corporations 
sole,"  and  thus  were  capable  of  receiving  perpetual  endowments,  which, 
according  to  the  statute,  were  to  be  secured  to  them.  It  was  not  so  of  the 
chantry  priests,  who  were  not  known  to  the  common  law,  and  therefore  re- 
quired special  incorporation,  which  could  only  be  granted  by  the  crown ; 

1  Vide  ante,  c.  xii. 
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some  restraint ;  and  having  been  lately  condemned  as  un- 
canonical  by  a  decree  of  Pope  Clement  III.,  tbe  patrons 
of  church  benefices  were  set  upon  practising  more  fre- 
quently the  stratagem  of  appropriations. 

Instead,  therefore,  of  exacting  arbitrary  rents  and  pen- 
sions from  the  poor  clergy  whom  they  had  presented  to 
benefices,  they  got  into  the  habit  of  taking  the  whole 
profits  of  such  livings  into  their  own  hands,  by  a  license 
to  appropriate;  and  after  that,  they  provided  for  the  cure 
of  the  parish  (being  only  a  secondary  concern)  in  some 
other  way  (a).     The  monks  who  enjoyed  such  appropria- 

and  so  of  the  licenses  to  hold  lands  in  mortmain,  which,  so  soon  as  they 
were  thus  incorporated,  would  be  required  to  enable  them  to  take  the  endow- 
ments to  them  and  their  successors.  Hence  there  was  always  in  the  case  of 
a  chantry  a  grant  from  the  crown,  both  of  incorporation  and  license,  to  hold 
lands  in  mortmain.  These  endowments  had  been  long  recognized,  for,  as  we 
have  seen  in  the  reign  of  Edward  I.,  the  statute  of  Westminster  2  contained  an 
enactment  as  to  a  writ  of  cessavit,  to  enable  the  donor  or  his  heirs  to  recover 
the  land  upon  cessation  of  the  divine  services  {vide  ante,  et  vide  45  Edw.  HZ, 
fol.  15).  Thus  it  will  be  observed  that  this  related  to  the  remedy  of  the  par- 
ties entitled  to  the  services  against  the  spiritual  person  endowed.  As  regards 
the  converse  case  of  the  remedy  of  the  spiritual  person  to  recover  his  endow- 
ment, if,  as  in  the  case  of  a  parson  or  vicar,  the  lands  themselves  were  vested 
in  him,  he  could  have  his  action  at  law,  but  if  otherwise,  the  remedy  would 
be  either  in  the  spiritual  court  or  in  a  court  of  equity,  upon  the  doctrine  of 
uses  or  trusts.  In  the  earlier  age  the  former  and  more  simple  course  would 
be  taken ;  in  a  later  age,  when  uses  were  established,  and  the  jurisdiction  of 
equity  to  enforce  them,  they  would  be  resorted  to  in  cases  of  private  endow- 
ments. The  present  statute,  however,  related  to  cases  of  parochial  clergy- 
men whose  spiritual  duties  were  rather  of  a  public  nature — at  all  events, 
related  to  tbe  parishioners  generally,  not  to  individuals,  or  the  performance 
of  particular  services ;  and  the  distinction  between  the  two  classes  of  the 
clergy  will  be  found  very  strongly  marked  in  the  cases  on  the  subject.  The 
parochial  clergy,  it  was  said;  had  other  duties  to  perform  than  the  mere  per- 
formance of  the  divine  services ;  they  had  to  visit  the  sick,  etc  Their  en- 
dowments, therefore,  were  assured  by  the  common  law ;  those  of  others  re- 
quired special  incorporations  to  secure  their  perpetuity. 

(a)  The  author  appears  not  to  have  been  aware  that  appropriations  could 
not  and  did  not  take  place  without  the  license  of  the  crown,  as  well  as  of  the 
bishop ;  and  indeed  the  crown  lawyers  at  this  time  set  up  the  right  of  the 
crown  to  make  appropriations  at  its  own  pleasure.  Thus,  in  one  of  the  ear- 
liest cases  on  the  subject  in  the  previous  reign,  it  was  set  up  that  William 
the  Conqueror  had  granted  a  church  to  two  prebendaries  and  their  succes- 
sors, to  have  to  their  own  use,  and  so  an  appropriation ;  and  when  the  court 
asked  how  this  showed  an  appropriation,  the  counsel  urged  that  the  king  in 
ancient  time  could  give  a  church  to  hold  to  the  grantee's  own  use ;  but  the 
court  said  that  the  law  was  not  so ;  and  that  when  the  church  was  granted, 
it  would  mean  the  advowson  or  right  of  presentation.  It  was  then  pleaded 
that  the  king's  grandfather,  Edward  I.,  had  granted  the  advowson  to  the  de- 
fendants and  their  predecessors,  to  their  own  use  and  the  use  of  their  succes- 
sors. But  the  judges  said  that  the  king  by  his  charter  could  not  appropriate 
a  church  ( Tear-Book,  7  Edw.  III.,  fol.  8).    It  was  then  said  that  before  a  new 
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tions  sometimes  resided  on  the  cure,  and  officiated  by- 
turns:  this  they  performed  by  some  settled  rotation 
among  themselves ;  and  as  it  was  a  burden,  the  service 

constitution  of  the  pope,  the  patron  of  a  church  could  grant  tithes  of  his 
parish  to  another  church,  but  the  license  of  the  bishop  and  of  the  king  was 
required.  In  the  same  reign  the  appropriation  of  an  advowson  was  pleaded 
as  of  the  time  of  King  Henry  III.,  by  license  of  the  king  and  of  the  bishop, 
and  the  dean,  chapter,  and  of  the  apostle  (i.  e.,  of  the  pope,  so  described  in 
the  Year-Books  of  the  age,  as  the  successor  of  St.  Peter),  and  the  person  who 
appropriated  was  patron,  ut  oportet  semper  sur  appropraeion  (46  Assize,  fol.  4 ; 
19  Edw.  III.,  Fitz.  Abr.,  124).  So  in  another  case,  in  the  last  reign,  it  was 
laid  down  as  law  that  an  appropriation  must  be  by  the  patron,  with  both  the 
license  of  the  bishop  and  the  crown  (2  Edw.  III.,  fol.  5).  So  in  another  case 
in  that  reign,  it  was  said  that  an  appropriation  could  be  made  by  the  king 
with  the  patron  and  the  bishop  (50  Edw.  III.,  fol.  26).  The  author,  how- 
ever, not  haying  made  himself  acquainted  with  the  law  on  the  subject,  as 
laid  down  in  the  courts  at  the  time,  had  imagined  that  it  rested  entirely  with 
the  parties  promoting  or  profiting  by  the  appropriation ;  and  he  seems  to 
have  supposed  that  all  appropriations  were  to  religious  houses,  and  that  all 
monks  were  priests — a  very  common  error,  which  Guizot  points  out.  The 
monks,  on  the  contrary,  were  mostly  laymen,  and  could  not  themselves  per- 
form the  divine  services  of  the  church  appropriated,  and  hence  the  neces- 
sity for  vicars.  And  the  assent  of  the  bishop  was  required  to  an  appropria- 
tion, for  the  very  purpose  that  he  might  insist  upon  a  proper  provision  for 
the  support  of  the  vicar  and  the  performance  of  divine  service.  Thus  in 
the  next  reign  a  case  occurred  of  an  appropriation  to  the  college  of  Windsor ; 
and  upon  the  appropriation  the  vicar  was  endowed  (10  Henry  IV.).  If  there 
was  not  in  every  case  an  adequate  endowment,  it  was  the  fault  of  the  crown, 
the  patron,  and  the  bishop,  the  concurrence  and  consent  of  whom  was  re- 
quired for  the  very  purpose  of  securing  it.  The  author  goes  on  to  confound 
curates,  vicars,  and  chaplains,  who  were  all  perfectly  distinct.  Vicars  per- 
tained properly  to  appropriations ;  for  vicars  were  endowed  in  the  place  of 
rectors  in  cases  of  appropriations,  when  there  were  no  rectors ;  and  the  vicars 
were  in  place  of  the  rectors,  and  had  endowments  out  of  the  benefices;  so 
that  vicars  could  only  be  of  benefices,  and  must  be  endowed.  Curates,  if  the 
phrase  was  used  at  all  in  those  times  —  meant  originally  those  who  had  cure 
of  souls ;  and  then  afterwards  the  phrase  was  applied  to  those  who  officiated 
for  or  assisted  the  incumbents,  and  were  paid  by  them,  so  that  they  were  the 
opposite  of  vicars.  Chaplains,  again,  were  priests  retained  or  paid,  whether 
by  means  of  endowments  or  otherwise,  and  often  by  contract,  to  perform 
divine  service  for  special  purposes,  and  in  particular  places,  where  there 
were  no  benefices,  as,  for  instance,  chantries,  colleges,  or  chapels.  Thus 
there  were  the  chantry  priests,  who  said  masses  for  the  souls  of  the  founders 
and  their  heirs ;  and  there  were  the  domestic  chaplains  of  lords  of  manors 
or  others,  employed  to  perform  special  services,  or  services  in  special  places, 
as  private  chapels  and  the  like.  These,  it  is  manifest,  were  as  distinct  from 
vicars  or  curates  as  they  were  from  rectors  or  incumbents  of  benefices ;  and 
mention  is  made  in  the  Reports  of  the  time  of  all  these  classes  of  clergy. 
But  the  present  subject  of  appropriations  has  only  to  do  with  vicars;  for 
vicars  were  only  upon  appropriations,  and  appropriations  properly  required 
vicars,  and  endowments  of  vicars,  and  sufficient  endowments ;  so  that  this 
statute  was  only  in  affirmance  of  what  was  already  recognized  as  law,  though 
probably  it  was  not  in  all  cases  practically  observed  (vide  10  Henry  IV., 
fol.  2). 
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was  not  unfrequently  imposed  as  a  penance.  A  duty  dis- 
charged in  this  way  was,  on  many  pretences,  shifted  from 
one  to  another :  these  changes  produced  intermissions  and 
neglect  in  the  pastoral  care,  and  occasioned  great  scandal. 
As  a  remedy  for  this,  the  monks  would  depute  some  per- 
son to  do  the  duty  regularly,  upon  a  scanty  salary :  and 
this  was  the  constant  practice  with  lay-patrons,  as  the  only 
method  by  which  they  could  serve  the  cure.  The  misera- 
ble subsistence  of  these  curates  could  not  fail  of  bringing 
their  persons  and  office  into  a  degree  of  contempt.  The 
bishops  had  often  interposed  in  order  to  correct  these 
abuses ;  by  degrees  they  restrained  the  monks  from  taking 
upon  themselves  the  cure  of  souls,  and  obliged  them  to 
retain  fit  and  able  deputies,  with  competent  salaries  an- 
nexed to  their  appointment.  These  were  called  curates, 
vicars,  or  capeUans,  according  to  the  notions  prevailing  in 
different  places. 

The  injunctions  of  the  bishops  were  at  length  seconded 
by  the  legislature.  An  act  was  made  in  this  reign,  with 
a  design  of  putting  this  institution  of  vicars  and  curates 
upon  a  more  permanent  establishment,  and  also  to  provide 
for  a  due  application  of  such  portion  of  the  profits  of 
benefices  as  was  designed  for  alms  and  hospitality ;  for  it 
was  enacted  by  stat.15  Eich.  II.,  c.  vi.,  that  in  every  license 
to  be  made  in  the  chancery  for  the  appropriation  of  a 
parish  church,  it  should  be  expressly  contained  therein 
that  the  diocesan  of  the  place,  upon  the  appropriation  of 
such  church,  should  ordain,  according  to  the  value  of  the 
church,  a  convenient  sum  of  money,  to  be  distributed 
yearly,  of  the  fruits  and  profits  thereof,  to  the  poor  pa- 
rishioners, in  aid  of  their  living  and  sustenance ;  and  also 
that  the  vicar  be  well  and  sufficiently  endowed.  The  parlia- 
ment went  no  further  at  present  than  to  make  this  general 
injunction,  which  was  more  particularly  explained  and 
enforced  in  the  next  reign. 

Before  we  dismiss  the  subject  of  the  clergy  and  of  cler- 
Mortmain      *ca^  PosseB8i°ns>  it  will  be  proper  to  take  notice 
of  a  new  statute  of  mortmain  enacted  in  this 
reign.     The  ingenuity  of  the  ecclesiastics  was  still  em- 
ployed in  devising  methods  to  evade  the  restraints  of  the 
mortmain  act.1    One  of  their  contrivances  was  to  conse- 

1  Vide  vol.  ii.,  o.  ix. 
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crate  land,  aB  for  a  burying-ground  ;  and  under  that  pre- 
tence they  purchased  considerable  property  in  mortmain. 
This  used  to  be  done  without  the  license  of  the  king  or 
chief  lords,  merely  by  authority  of  bulls  from  Rome.  As  this 
was  a  sort  of  device  which  seemed  to  be  within  the  terms 
arte  vel  ingenio  of  the  statute  of  mortmain,  the  parliament, 
by  stat.  15  Rich.  II.,  c.  v.,  declared  it  so  to  be,  as  likewise 
the  purchase  of  lands  to  the  use  of  religious  persons.  This 
act  also  declared,  that  the  statute  of  mortmain  should  be 
extended  to  lands,  tenements,  fees,  advowsons,  and  other 
possessions,  purchased  to  the  use  of  guilds  and  fraternities. 
Moreover,  because  mayors,  bailiffs,  and  the  commonalty 
of  cities,  boroughs,  and  other  towns,  which  have  a  per- 
petual commonalty,  and  others  that  have  offices  perpetual, 
were  as  perpetual  as  religious  institutions ;  it  was  declared, 
that  any  purchases  by  them,  or  to  their  use,  should  be 
within  the  statute  of  mortmain.  Thus  was  the  jealousy 
originally  excited  by  the  wealth  of  the  clergy  felt  in  re- 
spect to  lay  corporations,  which  were,  therefore,  now  sub- 
jected to  the  same  restraints  in  making  purchases  of  lands 
and  tenements. 

Another  device  practised  by  ecclesiastics  was  to  get  their 
villeins  to  marry  free  women  who  had  inheritances,  so  that 
the  lands  might  come  to  their  hands  by  the  right  which 
the  lord  had  over  the  property  of  his  villein.  The  com- 
mons, in  the  17th  year,  petitioned  against  this  contrivance: 
the  answer  given  was,  that  sufficient  remedy  was  provided 
by  the  statute ; *  meaning,  probably,  the  words  arte  vel  in- 
genio in  the  statute  of  mortmain ;  which,  however,  had 
been  already  found  ineffectual  in  other  instances  that  ap- 
peared entitled  to  the  same  construction. 

The  statutes  of  laborers,  made  in  the  last  reign,  were 
confirmed,  and  further  regulations  were  made  statutes  of 
on  this  subject.  The  lower  orders  of  people  ^borers. 
were,  in  consideration  of  law,  divided  into  servants,  labor- 
ers, artificers,  and  beggars;  and  different  regulations  were 
provided  for  them,  as  they  came  under  one  or  other  of 
these  descriptions.  One  great  point  in  the  policy  of  man- 
aging servants  and  laborers  was  to  prevent  their  wandering 
from  place  to  place.  It  was  enacted  by  stat.  12  Rich.  II., 
c.  iii.,  that  no  servant  (either  man  or  woman)  should  de- 

1  Cott.  Abri.,  p.  355,  s.  32. 
31 » 
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part  at  the  end  of  his  service  out  of  the  hundred,  rape,  or 
wapentake  where  he  dwelt,  to  serve  or  dwell  elsewhere, 
unless  he  brought  a  letter-patent,  containing  the  cause  of 
his  going,  and  the  time  of  his  return,  if  he  was  to  re- 
turn, under  the  king's  seal ;  for  which  purpose  a  seal  was 
to  be  in  the  keeping  of  some  good  man  of  the  hundred, 
city,  or  borough,  at  the  discretion  of  the  justices ;  and  a 
servant  or  laborer  found  wandering  without  such  letter 
was  to  be  put  in  the  stocks,  and  there  kept  till  he  had 
found  surety  to  return  to  his  service,  or  to  serve  or  labor 
in  the  town  from  whence  he  came.  Persons  receiving  such 
wanderer  not  having  a  letter,  were  to  be  fined  by  the  jus- 
tices, if  they  harbored  him  more  than  one  night. 

Artificers,  and  persons  of  mysteries  that  were  not  very 
needful,  were  to  be  compelled  to  work  at  harvest-time. 
The  wages  of  laborers l  in  agriculture  were  fixed  by  stat- 
ute ;  and  thoBe  giving  or  taking  more  were  subjected  to 
the  penalty  of  paying  the  value  of  what  they  gave  or  took 
beyond  the  stated  wages :  for  the  third  offence,  the  taker, 
if  he  had  not  wherewith  to  pay,  was  to  be  imprisoned  for 
forty  days.  In  order  that  there  might  always  be  hands 
to  do  country  work,  it  was  ordained,2  that  ail  men  and 
women  who  had  been  used  to  labor  at  the  plough  and 
cart,  or  other  service  or  labor  in  husbandry,  till  they 
were  twelve  years  of  age,  should  abide  at  the  same  time 
without  being  put  to  any  mystery  or  handicraft ;  and  all 
covenants  of  apprenticeship  to  the  contrary  were  declared 
void. 

To  prevent  disorders,  it  was  ordained,3  that  no  servant, 
laborer,  nor  artificer,  should  carry  a  sword,  buckler,  or 
dagger,  under  pain  of  forfeiting  the  same,  except  in  time 
of  war,  or  when  travelling  with  their  masters ;  but  they 
might  have  bows  and  arrows,  and  use  them  on  Sundays 
ana  holidays.  They  were  required  to  leave  all  playing  at 
tennis  or  football,  and  other  games  called  quoits,  dice, 
casting  of  the  stone  kails,  and  other  such  importune  games. 
All  offenders  against  this  statute  might  be  arrested  by 
sheriffs,  mayors,  bailiffs,  and  constables,  and  their  arms 
taken  away.  This  is  the  first  statute  that  prohibited  any 
sort  of  games  and  diversions. 

Thus  far  of  servants,  laborers,  and  artificers  being  the 

1  Ch.  4.  »  Ch.  5.  »  Ch.  6. 
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industrious  part  of  the  lower  class  of  people,  Next,  as 
to  beggars.  It  was  enacted,1  that  persons  who  went  beg- 
ging and  were  able  to  serve  or  labor,  should  be  treated 
as  those  that  departed  out  of  the  hundred  without  letters 
testimonial ;  and  beggars  impotent  to  serve,  were  to  abide 
in  the  cities  and  towns  where  they  were  dwelling  at  the 
time  of  the  proclamation  of  this  statute.  If  such  towns 
were  not  able  to  provide  for  them,  they  were  then  to 
withdraw  themselves  to  other  towns  within  the  hundred, 
or  to  towns  where  they  were  born,  and  there  continue  dur- 
ing their  lives. 

Thus  we  find  no  other  provision  for  the  poor  than  beg- 
ging within  a  certain  district.  The  idea  of  provision 
might  be  encouraged  by  the  plan  on  which  church  bene- 
fices and  religious  houses  were  bound  to  dispose  of  part  of 
their  incomes.  A  certain  portion  of  every  living  was  for 
the  maintenance  of  alms  and  hospitality,  the  proper  dispo- 
sal of  which,  we  have  seen,  was  secured  by  a  statute  in 
this  reign  ;2  and  the  gates  of  religious  houses  were  daily 
attended  by  troops  of  beggars,  who  received  a  regular 
donation  of  food,  and  sometimes  of  money.  These  institu- 
tions, no  doubt,  contributed  to  increase  the  number  of 
idle  beggars,  and  made  it  necessary  for  the  legislature  to 
observe  a  distinction  between  those  who  were  able  to  serve 
and  labor,  and  those  who  were  impotent. 

The  conclusion  of  this  act  makes  mention  of  two  very 
remarkable  sort  of  beggars,  which  are  worthy  of  observa- 
tion, as  they  mark,  in  a  particular  way,  the  manners  of 
the  times.  It  enacts,  that  all  those  who  go  in  pilgrimages 
as  beggars,  and  are  able  to  travel,  shall  be  treated  in  the 
same  manner  as  servants  and  laborers,  if  they  have  no 
testimonial  of  their  pilgrimage  under  the  great  seal ;  and 
that  scholars  of  the  university  who  went  begging  in  that 
manner,  should  have  letters  testimonial  of  their  chancel- 
lor, under  the  penalty  of  being  treated  in  the  same  man- 
ner. The  going  on  pilgrimages  is  mentioned,  more  than 
once,  in  the  statutes  of  this  time,  as  a  dissolute  custom  in 
all  sorts  of  persons,  and  was  particularly  so  when  made  a 
pretence  for  beggars  wandering  about  the  country. 

Another  set  of  wandering  beggars  were  persons  return- 
ing or  pretending  to  be  returning  to  their  own  houses  from 

1  Ch.  7.  »  Vide  ante,  364. 
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abroad.  It  was  required1  that  all  such  persons  should 
have  letters  testimonial  of  their  captains,  or  of  the  mayors 
or  bailiffs  where  they  arrived  ;  and  the  mayors  and  bailiffs 
were  to  inquire  of  them  where  and  with  whom  they  had 
lived,  and  where  they  had  dwelt  in  England  ;  and  then 
make  them  letters-patent  under  the  seal  of  their  office, 
testifying  the  day  of  their  arrival,  and  where  they  had 
been,  according  to  their  own  account.  The  mayors  and 
bailiffs  were  to  cause  them  to  swear,  that  they  would  hold 
their  right  way  towards  their  country,  except  they  had 
letters-patent  under  the  great  seal  to  do  otherwise.  If  any 
such  person  was  found  travelling  without  his  testimonial, 
he  was  to  be  treated  in  the  manner  in  which  servants  and 
laborers  were.  Thus  were  vagabonds  to  be  passed  to  their 
own  home.  In  the  above  regulations  we  see  the  first  out- 
line of  oar  present  system  of  poor-laws ;  the  course  here 
traced  out  was  amended  and  corrected  by  subsequent  stat- 
utes as  occasion  required,  or  later  experience  pointed  out 
defects,  till  the  whole  was  reconsidered  in  the  reign  of 
Queen  Elizabeth,  and  after  some  alteration  and  improve- 
ment was  thrown  into  one  principal  statute.2 
'  There  was  an  alteration  made  in  one  of  th&  above  acts, 
by  stat.  13  Richard  II. ,  c.  viii.  Upon  consideration  it  was 
thought  advisable  not  to  let  the  rate  of  wages  continue  as 
fixed  by  that  statute,  which,  by  the  alteration  in  the  prices 
of  provisions,  might  become  very  hard  and  inadequate; 
and  therefore  by  this  new  act,  the  justices  in  their  sessions 
between  Easter  and  St.  Michael  were  to  make  proclama- 
tion, according  to  the  dearth  of  victuals,  how  much  every 
mason,  carpenter,  tiler,  and  other  craftsman,  workman, 
and  other  laborer,  should  take  by  the  day,  as  well  in  har- 
vest as  in  other  parts  of  the  year. 

Having  disposed  of  the  statutes  of  a  miscellaneous 
nature,  we  come  now  to  those  on  private  rights,  and  the 
administration  of  justice.  The  statute  made  in  the  last 
year  of  Edward  III.,3  against  fraudulent  gifts  of  lands  and 
goods  to  avoid  the  executions  of  creditors,  was  followed  up 
by  two  others  of  a  similar  nature,  enacted  in  the  first  two 
years  of  this  king.     The  stat.  1  Eichard  II.,  st.  2,  c.  ix., 

•Ch.8._ 

2  That  ia,  5  Eliz.,  to  which  may  be  added  the  statute  of  the  same  reign 
about  vagabonds. 
8  Vide  ante,  o.  xiii. 
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went  further,  and  aimed  at  these  collusive  transactions, 
when  practised  for  other  purposes  than  de-  0f  pernors  of 
frauding  creditors.  It  was  complained,  that  p10*4"  and  uses- 
many  people  having  right  and  title  to  lands,  tenements,  and 
rents,  and  also  to  personal  actions,  were  delayed  of  their 
rights  and  their  actions,  because  the  occupiers  and  defend- 
ants commonly  made  gifts  and  feoffments  of  their  lands 
and  tenements  in  question,  and  of  their  goods  and  chat- 
tels, to  lords  and  other  great  men  of  the  realm,  against 
whom  the  claimants  dared  not  make  suit.  Again,  many 
disseisins  were  committed ;  and  immediately  the  disseiz- 
ors made  alienations  and  feoffments,  sometimes  to  lords 
and  great  men  of  the  realm,  to  have  maintenance ;  and 
sometimes  to  persons  whose  names  were  wholly  unknown 
to  the  disseizees,  in  order  to  delay  them  from  their  re- 
covery. To  remove  these  mischiefs,  it  was  ordained,  in 
the  first  case,  that  such  feoffments  and  gifts  of  lands  and 

foods  should  be  void ;  and,  in  the  second  case,  that  the 
isseizees  should  have  their  recovery  against  the  first  dis- 
seizors, as  well  of  the  lands  and  tenements  as  of  their 
double  damages,  without  having  regard  to  such  aliens 
tions,  so  that  the  disseizees  commenced  their  suits  within 
a  year  next  after  the  disseisin.  This  was  to  hold  in  every 
plea  of  land  where  feoffments  were  made  by  fraud  and 
collusion,  so  as  recovery  might  be  had  against  the  first 
feoffor;  though  this  was  to  be  understood  where  such 
feoffors  took  the  profits. 

When  persons  making  such  feigned  gifts  withdrew  into 
privileged  places,  and  there  continued  taking  the  profits 
of  their  lands  and  goods,  it  was  enacted  by  stat.  2  Eich- 
ard  II.,  Bt.  2,  c.  iii.,  in  all  cases  of  debt,  that  after  the  capias 
was  awarded,  and  the  sheriff  returned  that  he  had  not 
taken  the  defendant,  because  he  had  fled  to  a  privileged 
place,  another  writ  should  issue,  commanding  proclama- 
tion to  be  openly  made  at  the  gate  of  the  place,  by  five 
weeks  continually,  once  a  week,  admonishing  the  party  to 
appear  at  a  certain  day  before  the  justices,  to  answer  to 
the  plaintiff;  and  if  the  party  came  not  in  person,  or  by 
attorney,  judgment  was  to  be  had  against  him  for  the 
sum  in  demand,  and,  after  the  collusion  and  fraud  proved, 
execution  levied  of  such  lands  and  goods  as  he  had  out 
of  the  privileged  place. 

These  gifts  of  lands,  which  are  termed  collusive  and 
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fraudulent,  were  a  modification  of  real  property  that  was 
now  growing  very  common,  and  was  better  known  after- 
wards under  the  title  of  gifts  to  a  use.  The  legal  possession 
of  land  by  one  man  while  another  enjoyed  the  profits, 
seems  to  have  been  not  unknown  before  this  reign; 
though  it  was  not  till  lately  that  it  had  become  common, 
and  begun  to  undergo  some  discussion.  The  idea  upon 
which  they  made  this  division  between  the  land  and  the 
profit,  was  that  of  raising  a  trust;  namely,  when  a  man 
would  confide  in  the  conscience  of  another  with  more 
security  than  in  his  own  possession.  This  was  likely 
enough  to  happen  at  all  times,  and  in  all  places,  and  must 
be  recognized  more  or  less  by  all  systems  of  law.  There 
is  mention  of  such  uses  very  early  in  our  juridical  history. 
When  an  ancestor  infeoffed  his1  eldest  son,  in  order  to 
avoid  the  claim  of  guardianship,  he,  no  doubt,  retained 
to  himself  a  right  to  the  profits  during  his  life :  but  when 
the  effect  of  such  feoffments  was  taken  away  by  the  statute 
of  Marlbridge,  such  uses  were  no  longer  resorted  .to,  or 
thought  of.  It  became  an  opinion  in  later  times  than 
those  of  which  we  are  writing,2  that,  after  the  statute  of 
Quia  emptores,  if  a  feoffment  was  made  without  considera- 
tion, the  use  resulted  to  the  feoffor ;  and  therefore  that 
the  origin  of  uses  is  to  be  ascribed  to  that  period. 

But,  without  straining  the  fancy  after  conjectures,  there 
are  some  authentic  notices  of  an  early  period  clearly 
evincing  that  land  might  be  in  the  seisin  of  one  person, 
while  a  right  to  the  emoluments  was  in  another.  To  say 
nothing  of  the  statute  of  Kilkenny 3  made  in  the  reign 
of  Edward  II.,  in  whksh  act  there  is  mention  of  such 
secret  feoffments  in  Ireland,  we  find,  in  the  eighth  year 
of  Edward  III.,  a  case  in  our  books,  where,  a  fine  being 
levied  by  consent,  the  entry  of  the  conusee  was  said  to  be 
en  auter  droit.4.  Towards  the  close  of  that  reign,  we  find 
another  where  the  feoffees  were  sued  by  a  petition  to  the 
king.5  In  the  second  year  of  Richard  II.  there  is  a  case 
in  parliament,  which  fully  shows  the  manner  and  circum- 
stances of  these  gifts.  It  there  appears  that  Edward  III. 
had  infeoffed  the  Duke  of  Lancaster  and  others  in  fee  by 
deed,  and  caused  livery  of  seisin  to  be  made  without  any 

1  Vide  vol.  ii.,  c.  ix.  *  8  Ass. 

2  Tempore,  Hen.  VIII.  e  Bro.  Feof.  al.  Use,  9. 
8  Vide  the  Irish  Statutes. 
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condition  whatsoever.  Long  after,  the  king,  by  verbal 
declaration,  prayed  the  feoffees,  that  they  would,  out  of 
the  lands,  provide  for  the  friars  of  Langley,  and  certain 
other  religious  persons.  It  was  now  demanded,  in  full 
parliament,  of  all  the  judges  and  king's  Serjeants,  whether 
such  subsequent  charge  to  the  feoffees  should  be  adjudged 
by  law  a  condition,  and  so  make  the  feoffment  conditional; 
and  they  were  of  opinion,  that  as  nothing  was  said  be- 
fore, nor  at  the  time  of  the  gift,  nor  yet  upon  the  livery, 
the  king's  request  afterwards  could  not  make  a  condition.1 
Other  examples  there  are  of  such  gifts,  and  a  declaration 
to  apply  the  produce  of  them  to  other  purposes  than  the 
interest  of  feoffees,  and  they  are  invariably  considered  as 
conditions,  and  in  that  light  and  no  other  were  pronounced 
to  be  good  or  bad.2 

Among  these  instances,  to  contest  for  the  origin  of 
uses  is  disputing  for  words.  "Whether  they  were  called 
conditional  enfeoffments,  entries  en  outer  droit,  or  the  like,  the 
thingwas  certainly  understood  before  the  time  of  Eichard 
II.  But  the  stat.  50  Edward  III.,  which  says  that  lands 
so  collusively  given  should  be  liable  to  the  execution  of 
creditors,  if  they  took  the  profits,  by  that  phrase  Beems  to 
come  nearer  to  the  proper  idea  of  a  use,  as  since  under- 
stood, than  anything  before  in  the  annals  of  the  law. 
The  earliest  mention  of  this  kind  of  property,  under  the 
name  of  a  use,  is  in  the  reign  of  Eichard  II.,  when  there 
is  the  first  evidence  that  the  words  ad  opus  et  usum  got 
into  deeds  and  assurances  of  land.3  We  also  find  in  the 
statute  of  provisors,  7  Eichard  II.,  c.  xii.,  the  term  use; 
and  in  the  statute  of  mortmain,  15  Eichard  II.,  c.  v.,  the 
possession  of  land  to  the  use  of  another,  is  spoken  of  in  the 
same  language  that  was  ever  after  held  on  this  subject. 

A  use,  as  now  understood,  was  when  a  man  infeoffed 
another  to  the  use  of  himself,  or  of  a  third  person ;  in 
this  case,  while  the  feoffee  was  seized  of  the  land,  the 
feoffor,  or  third  person,  was  seized  of  the  use.  The  mo- 
tives for  throwing  property  into  this  shape  were  many 
and  powerful.  A  person,  conscious  that  his  land  was 
liable  to  forfeiture  for  any  crime,  or  to  the  burden  of 
some  legal  charge,  might  rid  himself  of  both  by  disposing 
of  his  land  to  another  who  was  in  a  better  condition  than 

1  Cott.  Abri.,  p.  169,  s.  26.  *  Ibid.,  p.  185,  s.  25,  etc. 

5  Bacon's  Beading  on  the  Statutes  of  Uses. 
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himself.  In  the  meantime,  by  reserving  to  himself  only 
the  use  of  it,  he  had  property  that  was  not  liable  to  the 
like  hazard  and  encumbrance.  This  invention  is  by  some 
attributed  to  the  ecclesiastics,  who  practised  it  to  evade 
the  statute  of  mortmain.  It  might  be  argued  that  the 
prohibition  to  take  land  was  no  prohibition  to  take  the 
use  of  it;  when,  therefore,  an  alienation  in  mortmain 
was  designed,  it  was  advised  to  infeoff  some  person  to  the 
use  of  the  religious  persons  intended  to  be  benefited, 
who  thereby  became  seized  of  the  use.  Whether  the 
churchmen  were  the  first  who  suggested  the  idea  of  di- 
viding the  profits  from  the  land,  it  is  certain  that  the 
term  use  (as  far  as  we  can  judge  from  the  statute  book) 
was  first  applied  to  their  transactions,  as  appears  by  the 
statutes  before  mentioned,  concerning  provisors  and  mort- 
main.1 If  this  was  the  origin  of  uses,  many  reasons  con- 
curred for  adopting  the  device — reasons  of  more  common 
and  frequent  application  than  alienations  in  mortmain. 
Besides  those  of  forfeitures  and  legal  liens,  the  power  of 
devising  a  use  by  will,  at  a  time  when  the  owner  had  not 
the  same  power  over  his  land,  contributed  perhaps  more 
than  any  other  consideration  to  make  this  sort  of  property 
desirable. 

This  disposition  of  property,  though  a  novelty  in  the 
law,  was  not  incompatible  with  any  known  rule.  If  a 
person  seized  of  land  might  give  it  in  one  way,  there  was 
no  reason  why  he  might  not  give  it  in  another.  Con- 
formably with  such  general  principles  of  equity,  these 
gifts,  though  not  capable  of  being  enforced  by  any  com- 
mon law  process,  seemed,  equally  with  many  other  ques- 
tions, to  deserve  the  cognizance  of  the  supreme  tribunal 
of  the  kingdom ;  and  they  were  accordingly  entertained 
by  parliament  on  petition  exhibited  to  the  king.  While 
uses  were  created  merely  as  a  mode  of  ordering  property 
more  suitable  to  the  views  of  the  owner  than  a  convey- 
ance at  common  law,  they  were  entitled  to  the  equitable 
consideration  they  received  from  the  parliament.  But  we 
have  just  shown  that  they  were  resorted  to  for  other  pur- 
poses ;  a  debtor,  in  the  agony  of  some  pressing  occasion, 
would  transfer  his  property  in  this  manner,  in  order  to 
avoid  the  process  of  the  law.    In  such  instances,  a  use 

1  Vide  vol.  ii.,  c.  ix. 
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became  a  fraudulent  and  collusive  transaction;  and  the 
legislature  provided  a  remedy  against  the  effect  of  it  by 
the  statute  50  Edw.  III.,  and  the  two  statutes  of  this  reign 
before  mentioned.1  When  a  use  was  resorted  to  as  a  me- 
dium by  which  land  could  be  conveyed  to  a  religious 
house,  it  was  transacted  with  more  deliberation,  as  well 
as  more  secrecy,  than  in  the  former  case ;  and  the  injury, 
if  any,  was  more  remote  than  that  of  withdrawing  prop- 
erty from  the  immediate  execution  of  creditors. 

It  was  not,  therefore,  till  the  fifteenth  year  of  this  reign 
that  the  legislature  imposed  any  restraint  upon  such  gifts ; 
and  then  a  statute  of  mortmain  was  made,  adapted  to  this 
new  modification  of  property.  It  was  enacted 2  that  all 
those  who  were  possessed  by  feoffment  or  other  manner, 
to  the  use  of  religious  people,  or  other  spiritual  persons, 
of  lands  and  tenements,  fees,  advowsons,  or  any  other 
manner  of  possession,  to  amortise  them,  and  whereof  the 
said  religious  and  spiritual  persons  took  the  profits,  should 
cause  them  to  be  amortised  within  a  certain  time  by  the 
license  of  the  king  and  lords,  or  else  alien  them  to  some 
other  use ;  and  all  future  purchasers  in  that  way  were  to 
be  considered  as  within  the  statute  of  mortmain.  Such 
was  the  progress  of  this  new  species  of  property,  and  this 
was  all  the  notice  that  had  hitherto  been  taken  of  it  by 
the  legislature. 

The  title  to  dower  was  considerably  affected  by  a  statute 
made  in  this  reign  concerning  ravishment  (which  meant  no 
more  than  what  has  since  been  called  stealing)  of  women. 
The  stat.  6  Eich.  II.,  st.  1,  c.  vi.,  says  that  the  ravishment 
of  ladies  and  the  daughters  of  noblemen  and  other  women, 
in  every  part  of  the  realm,  was  now  more  violent  and 
more  frequent  than  had  formerly  been.  To  take  away 
part  of  the  temptation  to  these  outrages,  it  was  enacted, 
that  whenever  such  ladies,  daughters,  and  other  women 
were  ravished,  and,  after  such  rape,  consented  to  the  rav- 
isher,  both  the  ravisher  and  ravished  should  be  ipso  facto 
disabled  from  claiming  any  inheritance,  dower,  or  joint- 
feoffment  after  the  death  of  the  husband  or  ancestor ;  and 
that  the  next  of  blood  to  the  ravisher  or  ravished  should 
have  title  immediately  after  the  rape  to  enter  upon  the 
ravisher  or  ravished,  and  hold  the  land.     The  husbands 

1  Vide  ante,  c.  xiii.  *  Chap.  5. 

vol.  in.  —  32 
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or  fathers  of  such  women  might  sue  the  ravishers,  and  have 
judgment  of  life  and  member,  notwithstanding  the  women 
afterwards  consented  to  such  ravishers,  and  the  defendant 
was  not  to  be  permitted  to  wage  battel,  but  the  truth  was 
to  be  tried  by  the  country. 

We  come  now  to  such  statutes  as  relate  to  the  adminis- 
judicat™  of  the  tration  of  justice.  The  judicature  of  the  par- 
counou.  liament,  and  even  of  the  council,  was  exercised 
in  all  its  amplitude,  notwithstanding  the  attempts  made 
in  the  last  reign  to  draw  all  causes  and  questions  from 
both,  and  particularly  from  the  latter,  to  the  decision  of 
the  common  law.1  The  statutes  then  made  respecting  the 
council  seem  not  to  have  been  observed  with  much  strict- 
ness; for  through  the  whole  of  this  reign  similar  com- 
plaints were  repeatedly  preferred  to  parliament.  In  the 
first  year  of  Richard  II.,  it  was  prayed  that  no  suits  be- 
tween parties  should  be  ended  before  any  lords  or  others 
of  the  council,  but  before  the  justices  only.2  In  the  fol- 
lowing year  it  was  prayed  that  no  man  should  answer 
before  the  council,  by  writ  or  otherwise,  concerning  his 
freehold,  but  only  at  the  common  law ;  to  which  it  was 
answered  that  no  man  should  be  forced  to  answer  finally 
there  on  such  matters,  though  all  persons  should  be  obliged 
to  answer  before  the  council  concerning  oppressions.3  Thus 
a  limit  seemed  to  be  fixed  to  the  jurisdiction  of  the  coun- 
cil, by  allowing  it  to  entertain  all  sorts  of  suits  commenced 
originally  there  by  complaint  or  otherwise;  but  instead 
of  determining  finally,  to  refer  them,  as  it  should  seem 
proper,  according  to  the  subject  of  debate,  to  the  different 
courts  of  common  law.  This  had  been  the  practice  in  the 
last  reign,4  and  we  find  instances  of  it  continually  in  this, 
in  all  sorts  of  questions  that  could  arise  upon  property.5 
Besides  the  business  that  would  perpetually  engage  the 
council,  when  it  acted  in  this  manner,  as  ancillary  to  the 
judicial  determinations  of  the  courts  of  law,  it  was  laid 
down  by  parliament  that  oppressions  might  be  determined 
there  finally  ;  and  in  all  times,  particularly  those  of  dis- 
order and  change,  numberless  are  the  causes  which  the 
council  might  draw  to  itself  under  the  idea  of  oppressions, 


1  Vide  ante,  c.  xiv.  *  Vide  ante,  c.  xiv. 

a  Cott.  Abri.,  p.  162,  b.  87.  *  Cott.  Abri.,  p.  176,  s.  34,  35,  it  passim. 

8  Ibid.,  p.  178,  s.  49. 
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many  matters  of  dispute  between  man  and  man  being 
liable  to  tbat  construction. 

For  the  despatch  of  all  this  business,  we  have  seen  that 
a  regular  standing  council  was  established  towards  the 
close  of  the  last  reign,  as  a  substitute  for  the  council 
which  the  king  had  about  him  by  the  old  constitution. 
The  confirmation  of  this  appointment  was  more  than 
once  prayed  by  the  commons  in  this  reign ;  they  peti- 
tioned the  king  that  he  would  discharge  the  great  council 
of  lords,  and  appoint  about  him  a  standing  council,  con- 
sisting of  the  great  officers,  as  the  chancellor^treasurer, 
keeper  of  the  privy  seal,  the  chief  chamberlain,  the  stew- 
ard of  the  household,  and  the  like.1  It  should  seem  that 
this  was  at  length  complied  with,  and  that  the  summoning 
of  the  great  council  became  less  frequent ;  while  the 
standing  council  gradually  assumed  judicial  powers  of  a 
very  extensive  nature,  equal  to  those  exercised  by  the 
great  council  of  lords.  Questions,  both  of  a  civil  and 
criminal  import,  were  brought  before  the  council,  as  a 
regular  part  of  the  judicial  establishment  of  the  king- 
dom. Besides  the  original  commencement  of  suits,  the 
judges  used  to  adjourn  causes  before  the  council,  if  any 
doubt  or  difficulty  occurred,  as  they  used  in  former  reigns 
to  adjourn  them  into  parliament.2  Prpbably  the  appoint- 
ment directed  to  be  made  by  stat.  14  Edw.  III.  of  certain 
lords  and  bishops  to  decide  such  adjourned  causes  was  not 
kept  up ;  and  such  inquiries  being  therefore  excluded 
from  the  parliament,  the  council  was  the  only  superior 
court  that  remained  for  judicial  information  of  that  sort.3 
It  was  not  this  part  of  the  jurisdiction  of  the  council, 
but  the  former,  that  continued  to  raise  jealousies.  These 
at  length  occasioned  the  following  stat.,  17  Rich.  II.,  c.  vi., 
for  the  suppression  at  least  of  all  false  suggestions ;  the 
chancellor  was  thereby  authorized,  upon  any  suggestion 
being  found  and  proved  untrue,  to  award  damages  accord- 
ing to  his  discretion  to  the  person  injured. 

The  parliament  still  continued  to  determine  causes 
brought  before  them  upon  petition,  as  in  the  „,  ^ 

„  O  .  *      .    r      ..'«., .  Of  the  parliament. 

former  reign,  while  their  criminal  judica- 
ture maintained  all  the  authority  it  ever  possessed.     In- 
deed, there  is  no  period  of  our  history  in  which  the  crim- 

1  Cott.  Abri.,  p.  183,  s.  12;  3  Rich.  III.  *  Cott.  Abri.,  282,  s.  17. 

2  Vide  ante,  c.  xiv. 
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inal  judicature  of  parliament  was  called  forth  into  action 
bo  frequently ;  nor  was  this  confined  to  the  persons  of 
peers,  but  commoners  were  equally  subject  to  this  supreme 
court,  notwithstanding  the  protestations  of  the  lords  at 
the  beginning  of  the  former  reign.1  The  modes  of  pro- 
ceeding being  various  and  none  of  them  quite  consonant  to 
our  present  ideas  upon  this  subject,  it  may  be  acceptable 
to  the  reader  to  give  a  sort  of  report  of  some  trials  of 
tbis  kind. 

To  begin  with  the  inquiry  instituted  against  Alice  Piers: 
This  lady  was  brought  before  the  lords,  where  Sir  Rich- 
ard Le  Scrope,  steward  of  the  household,  at  the  command 
of  the  prelates  and  lords,  recited  in  her  presence  an  ordi- 
nance, which  it  seems  had  been  made  in  the  50th  Edw. 
III.,  declaring  that  no  woman,  especially  Alice  Piers, 
should  prosecute  anything  in  the  king's  court  by  way  of 
maintenance,  under  penalty  of  forfeiture,  and  banishment 
out  of  the  kingdom.  The  steward  informed  the  lords 
that  she  had  incurred  this  penalty ;  and,  to  support  the 
charge,  mentioned  two  instances  where  she  had  used  her 
intercession  with  the  late  king  respecting  some  appoint- 
ment in  the  state.  The  facts  adduced  seem  hardly  within 
the  meaning  of  the  ordinance ;  however,  they  were  held 
breaches  of  it ;  and  accordingly,  without  calling  any  wit- 
ness to  prove  what  had  been  alleged,  he  demanded  of  her 
what  she  could  say  to  clear  herself.  She  said  she  was  not 
guilty,  and  offered  to  produce  witnesses  who  would  dis- 
prove the  charge.  A  day  was  assigned  for  the  examina- 
tion of  these  witnesses ;  when,  after  they  had  deposed 
upon  oath  what  they  knew  of  the  transaction,  twelve 
other  persons  were  called  in,  who  were  most  of  them  wit- 
nesses, says  Tyrrell ;  and  they,  in  the  nature  of  a  jury  or 
inquest,  being  sworn,  and  charged  to  speak  the  truth, 
whether  the  said  Alice  was  guilty  or  not,  found  her 
guilty.2  This  was  a  mixed  and  very  singular  proceed- 
ing. It  was  the  trial  of  a  commoner  before  the  lords,  by 
the  verdict  of  a  jury.  This,  though  warranted  by  a  sim- 
ilar proceeding  in  the  former  reign,  appears  more  singular 
than  the  putting  her  upon  her  defence,  without  calling  a 
witness  to  prove  the  charge. 

The  method  of  prosecuting  by  impeachment,  which 

1  Vide  ante,  c.  xiii.       JTyrr.  Hist.,  vol.  iii.,  834.        »  Vide  ante,  c.  xiv. 


CHAP.  XVII.]  OP  THE   PARLIAMENT.  377 

had  been  first  exercised  against  the  Lord  Latimer  in  the 
last  reign,  was  pursued  in  the  reign  of  Richard  II.  In 
the  tenth  year  of  this  king,  an  impeachment  was  pre- 
ferred against  the  chancellor,  Michael  de  la  Pole,  at  the 
instigation  of  the  Duke  of  Gloucester,  who  at  that  time 
had  the  house  of  commons  at  his  devotion.  In  the  20th 
of  the  same  reign,  the  commons  impeached  the  Archbishop 
of  Canterbury. 

There  was  a  fierceness  discoverable  in  all  the  proceed- 
ings of  Gloucester,  and  the  confederate  lords,  against  the 
king's  favorites ;  yet  as  some  of  these  purport  to  be  judi- 
cial inquiries,  they  must  be  specimens  of  proceeding  in 
criminal  prosecutions,  and  as  such  deserve  our  notice. 
When  the  five  lords  appealed  the  Archbishop  of  York,  the 
Duke  of  Ireland,  Michael  de  la  Pole,  Earl  of  Suffolk,  Rob- 
ert Tresilian,  and  Sir  Nicholas  Bramber,  of  high  treason, 
they  offered  to  prove  their  accusation  in  the  old  way ; 
they  threw  down  their  gloves,  protesting  on  their  oaths 
to  prosecute  the  charge  by  battel ;  but  the  king  referred 
it  to  the  next  parliament,  and  there  it  was  resolved  that 
battel  lay  not  in  that  case.  Afterwards,  articles  were  ex- 
hibited in  writing  to  the  number  of  thirty-nine,  in  many 
of  which  those  persons  were  charged  with  accroaching 
royal  power:  the  accused  were  summoned,  but  not  ap- 
pearing, their  default  was  recorded :  the  judgment,  how- 
ever, was  deferred  till  the  king  and  lords  had  advised 
upon  the  articles.1 

In  the  meantime,  the  judges,  Serjeants,  and  others, 
learned  in  the  common  and  the  civil  law,  were  directed  to 
advise  the  lords  how  to  proceed  in  this  appeal.2  Their 
answer  to  the  lords  was,  that  the  appeal  was  not  made, 
nor  brought,  as  the  one  law  or  the  other  required.  Upon  this 
answer  the  lords  entered  into  deliberation,  and  then 
declared,  that  in  so  high  a  crime  as  that  laid  in  this  appeal, 
which  touched  the  person  of  the  king  and  the  estates  of 
the  realm,  and  was  perpetrated  by  persons  who  were  peers, 
as  well  as  by  others,  the  cause  could  not  be  tried  anywhere 
but  in  parliament,  nor  by  any  law  but  that  of  parliament ; 
and  that  it  should  be  done  in  this  case  by  the  assent  of 
the  king,  by  the  award  of  parliament ;  since  the  process  of 
inferior  courts  was  only  as  they  were  entrusted  with  the 

1  Stat.  Tri.,  vol.  i,  11.  *  Ibid.,  11. 
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execution  of  the  ancient  laws  and  customs  of  the  realm, 
and  the  ordinances  and  establishments  of  parliament :  and 
they  declared  that  this  appeal  was  well  brought. 

Accordingly,  upon  the  default  of  the  first  four  defend- 
ants, they  were  adjudged  guilty  of  the  treasons  and  other 
crimes  in  the  accusation  charged.  Sir  Nicholas  Bramber, 
being  the  only  one  of  them  in  custody,  was  brought  before 
the  lords ;  he  there  waged  his  battel,  which  was  refused 
him  :  and  though  the  lords  said  they  would  take  due  care 
by  all  ways  to  inform  their  consciences  of  the  matter  of 
the  accusation,  there  seems  to  have  been  nothing  stated  by 
way  of  proof.  It  is  indeed  said  that  divers  companies 
came  from  London  to  aggravate  the  charge;  but  this 
sounds  more  like  a  popular  clamor  than  an  examination 
of  legal  evidence.  However,  upon  this,  the  knight,  not 
having  an  answer  to  make,  was  adjudged  guilty,  as  were 
all  the  others. 

As  this  prosecution  was  called  an  appeal,  and  under  that 
name  assumed  the  pretence  of  a  legal  proceeding,  we  are 
more  struck  with  any  irregularity  in  it,  particularly  with 
the  decisive  manner  in  which  the  lords  overruled  all  at- 
tempts to  reduce  it  to  the  order  of  the  common  law.  The 
impeachment  exhibited  by  the  commons  against  the 
judges,  being  a  prosecution  entirely  parliamentary,  was 
more  unquestionably,  according  to  the  opinion  just  given 
by  the  lords,  exempt  from  the  rules  of  the  common  law, 
and  to  be  judged  of  only  by  the  law  of  parliament;  a  dis- 
tinction which,  we  find,  in  those  days  made  some  difference 
as  to  the  probability  of  the  party  being  acquitted  or  con- 
victed. 

The  proceedings  against  the  judges  must  therefore  be 
explained  by  the  parliamentary  law  of  those  times.  They 
were  all,  except  Skipwith  and  Tresilian,1  arrested  upon 
their  seats  in  "Westminster  Hall,  on  a  charge  of  high  trea- 
son, in  giving  answers  to  questions  propounded  to  them 
by  the  king;  which  questions  tended  to  calumniate  and 
destroy  the* supreme  authority  that  had  been  conferred  on 
certain  lords  by  commission  from  the  king,  and  confirmed 
in  parliament.  They  were  all  adjudged  guilty  of  treason, 
and,  though  their  lives  were  spared,  they  were  obliged  to 
submit  to  banishment.1* 

1  Stat.  Tri.,  vol.  i.,  5.  a  Ibid.,  14. 
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Thus  much  of  these  famous  proceedings  against 
Richard's  favorites  and  ministers.  During  the  same  reign, 
there  were  other  prosecutions  of  great  men,  which  serve 
to  illustrate  the  criminal  proceedings  of  parliament  in 
those  times. 

The  appeal  Drought  against  Richard's  old  enemies, 
Gloucester,  Arundel,  and  Warwick,  is  related  in  this 
manner :  In  the  great  hall  of  Nottingham  Castle,  the  king 
then  sitting  with  the  crown  on  his  head,  seven  lords  ap- 
peared, who  exhibited  a  bill  of  appeal  of  treason :  this 
was  read,  and  then,  by  the  advice  of  the  lords  and  those 
of  the  council  about  the  king,  the  lords  accused  had  a  day 
given  them  to  appear  in  the  next  parliament.  The  princi- 
pal charge  against  these  lords  was  the  accroaching  of  royal 
power,  in  the  transaction  which  happened  in  the  10th  of 
Richard  II.,  and  is  to  be  found  in  all  the  histories  of  those 
times.  Of  these  offenders,  Gloucester  was  murdered 
abroad,  and  the  other  two  pleaded  the  king's  pardon; 
which  plea  was  overruled,  because  the  pardons  had  been 
avoided  by  a  late  statute ;  sentence,  therefore,  was  passed 
upon  them  at  the  prayer  of  the  appellants  without  proving 
the  charge :  the  sentence  was  pronounced  by  the  Duke  of 
Lancaster,  lord  steward,  by  the  command  of  the  king,  the 
lords  temporal,  and  the  procurators  for  the  prelates  and 
clergy ;  an  appointment  which  had  been  devised  just  about 
this  time. 

The  appeal  between  the  dukes  of  Hereford  and  Norfolk 
is  the  most  singular  judicial  proceeding  (if  it  Appeal  against 

L  n      1       °    \        •'Ll_-         aT_-  •     J         T      a1_        the  Duke  of 

can  be  called  one)  within  this  period.  In  the  Norfolk. 
21st  of  Richard  II.,  the  day  before  the  parliament  ended, 
the  Duke  of  Hereford  came  before  the  king,  and  presented 
him  with  a  schedule,  containing  the  substance  of  an  ac- 
cusation, of  which  he  had  before  given  the  king  some 
intimation  against  the  Duke  of  Norfolk ;  it  related  to  some 
disrespectful  words  spoken  by  that  nobleman  against  the 
king's  person  and  government.1  This  being  read  before 
the  king  and  lords,  the  next  day  (being  the  last  of  the 
parliament)  it  was  ordained  by  the  king,  with  the  assent 
of  the  estates,  that  this  matter  should  be  determined  by 
the  advice  and  discretion  of  the  king,  and  the  committee, 
which  had  already  been  appointed  by  the  parliament  to 

1  Tyrr.,  vol.  iii.,  984. 
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represent  the  legislature,  with  all  its  authority,  and  to 
continue  to  despatch  such  matters  as  were  left  unfinished 
by  the  parliament. 

Afterwards  the  king  and  the  committee  agreed,  that  the 
matter  should  be  determined  by  the  law  of  chivalry,  if 
other  sufficient  evidence  or  proof  could  not  be  found  for 
ending  it  by  the  ordinary  course  of  law.  Accordingly,  as 
the  one  persisted  in  maintaining  his  assertion,  and  the 
other  in  denying  the  charge,  and  no  proofs  were  brought, 
it  was  remitted  by  the  above  authority  to  be  decided  by 
single  combat  at  Coventry.  There  the  two  lords  met, 
with  all  necessary  formality,  the  king  and  the  committee 
attending.  Everything  was  arranged,  the  ceremonial  was 
adjusted  by  the  constable  and  marshal,  and  the  combatants 
were  spurring  on  to  the  attack,  when  the  king  put  a  stop 
to  the  engagement,  ordered  them  to  be  disarmed,  and  re- 
tiring for  two  hours  to  the  committee  to  consider  of  some 
expedient  to  prevent  the  effusion  of  blood,  the  following 
sentence  was  at  length  pronounced :  "  That  the  king,  by 
the  advice  of  his  council,  to  avoid  the  shedding  of  blood, 
had  decreed,  that,  instead  of  fighting,  the  defendant  should 
be  banished  for  life,  and  the  appellant  for  ten  years." l 

This  unexpected  sentence,  to  get  rid  of  a  mode  of  pro- 
ceeding not  now  much  favored,  was  considered  as  the 
judgment  of  the  whole  parliament ;  the  committee,  who 
represented  the  lords,  being  assisting  to  the  king  at  the 
trial.  However,  that  this  singular  sentence  might  not  be 
questioned  hereafter,  it  was  solemnly  ordained  by  the 
committee,  that  whoever  attempted  to  reverse  any  of 
those  acts  of  the  king,  so  done  with  the  assent  of  the 
committee,  should  be  deemed  a  traitor:  and  to  make 
everything  sure,  an  oath  was  exacted  of  every  lord  for 
the  observance  of  them.  From  the  foregoing  relations 
may  be  formed  an  idea  of  the  criminal  law  of  this  period, 
when  administered  by  the  supreme  judicature  of  the 
kingdom. 

The  court  of  chancery  has  hitherto  been  spoken  of  in 

oriinofthe    n0  °tner  light  than  as  a  common  law  court; 

?ou  ha0f  equity  exceP^   when    causes   were   referred   thither, 

either  by  the  parliament  or  council,  and  were 

there  finally  determined;  which  determination  was  not 

1  Tyrr.,  vol.  iii.,  986  to  988. 
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usually  made  by  the  chancellor  alone,  but  by  a  sort  of 
committee  of  the  council,  who  frequently  adjourned 
thither  for  that  purpose.  It  has  been  a  received  opinion, 
that  the  chancellor  began,  in  this  reign,  to  enlarge  his 
judicial  authority,  by  entertaining  suits  not  cognizable 
at  common  law ;  and  that  he  thus  gave  rise  to  the  court 
of  equity,  which  has  since  become  the  principal  object  of 
the  chancellor's  attention,  so  as  to  eclipse  the  jurisdiction 
belonging  to  his  ancient  court  of  common  law. 

We  have  seen  in  the  reign  of  Edward  III.,1  what  steps 
the  legislature  had  taken  to  preclude  suitors  from  making 
application  to  the  king  in  council.  By  these  means, 
while  questions  of  common  law  went  to  the  courts  of 
common  law,  equitable  obligations,  which  made  another 
branch  of  the  jurisdiction  of  the  council,  were,  in  some 
degree,  left  only  to  the  conscience  of  men  to  fulfil,  with- 
out a  tribunal  to  give  them  effect.  A  state  of  judicial 
polity  like  this,  was  extremely  defective ;  and  it  became 
expedient,  from  considerations  highly  concerning  the  jus- 
tice of  the  kingdom,  that  an  authority  should  reside  some- 
where, to  mitigate  the  rigor  and  supply  the  inefficacy  of 
proceedings  at  common  law. 

In  the  distribution  of  judicature,  tribunals  were  estab- 
lished for  the  administration  of  right,  which  were  guided 
in  their  procedure  and  judgment  by  a  settled  form  of 
things  calculated  for  the  ordinary  course  of  redress,  and 
conceived  to  meet  the  common  instances  of  wrong  and 
injury.  To  preserve  regularity  and  ease  in  business,  such 
forms  were  adhered  to,  and  proceedings  upon  them  be- 
came precedents  for  future  cases.  But  this  system, 
founded  on  the  known  custom  and  written  laws  of  the 
kingdom,  was  inadequate  to  the  purposes  of  universal  jus- 
tice. There  still  remained  many  injuries  to  property  against 
which  the  common  law  did  not  relieve,  and  many  wrongs 
which  an  adherence  to  the  letter  of  the  law  would  only 
confirm  and  aggravate.  To  do  complete  and  substantial 
justice,  it  was  seen  that  something  besides  law  must  be 
administered;  something  that  would  supply  its  defects, 
and  yet  not  contravene  its  rules ;  by  which  justice  might 
be  upheld  without  intrenching  on  the  established  order 
of  judicature. 

1  Vide  ante,  c.  xiv. 
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Innumerable  are  the  instances  in  which  such  an  author- 
ity was  wanting.  It  will  be  sufficient  to  consider  only 
the  following :  When  a  person  was  to  found  a  claim  by 
virtue  of  a  deed  which  was  detained  in  the  hands  of 
another,  so  that  he  was  prevented  from  making  a  regular 
profert  of  it,  he  was  thereby  utterly  deprived  of  the 
means  of  obtaining  justice  according  to  the  forms  of  law: 
If  a  deed  of  grant  of  rent,  common,  or  annuity  were  lost, 
as  these  claims  could  only  be  substantiated  by  the  evi- 
dence of  a  deed,  they  vanished  together  with  it :  If  a 
person  had  neglected  to  take,  or  had  lost  an  acquittance 
for  money  paid,  in  an  action  of  debt  on  a  specialty,  the 
defendant  could  not  discharge  himself  on  the  plea  of  nil 
debet,  because  it  was  a  rule  of  law  that  a  deed  could  only 
be  dissolved  by  some  instrument  of  as  high  authority. 
All  these  cases  were  rendered  harder  by  another  rule  of 
law,  that  a  party  to  a  suit  should  not  be  obliged  to 
answer  questions  relating  to  the  matter  in  dispute;  in 
consequence  of  which,  that  light  which  could  be  derived 
only  from  an  examination  of  the  persons  concerned,  was 
quite  shut  out. 

It  was  highly  reasonable  that  some  remedy  should  be 
applied  in  these  and  the  like  defects  of  law,  or  the  judi- 
cature of  the  kingdom  would  have  been  incomplete.  The 
resort  in  such  cases  had  been  to  the  king  in  council,  in 
whom  resided  everything  respecting  law  and  justice  that 
was  not  declared  by  any  known  rule,  or  not  distributed 
among  some  of  the  judicial  departments.  But  it  will  now 
be  seen,  that  the  consideration  of  such  matters  passed  from 
that  supreme  tribunal  to  the  chancellor. 

This  great  officer,  standing  in  an  immediate  and  con- 
fidential relation  to  the  king's  person  and  service,  was 
the  principal  of  those  counsellors  who  assisted  by  their 
advice  in  deliberating  on  such  matters  as  were  brought 
before  the  council  by  petition.  From  an  adviser,  it  was 
natural  that  in  length  of  time  his  high  rank  and  knowl- 
edge might  constitute  him  almost  the  sole  judge;  and 
filling  already  a  department  that  made  him  the  first 
spring  in  the  administration  bf  justice,  as  he  framed 
original  writs,  by  which  alone  justice  was  to  be  obtained ; 
and  being,  already  in  the  exercise  of  a  considerable  judi- 
cial office,  in  determining  on  the  expediency  of  the  king's 
grants  and  patents ;  it  was  obvious,  when  petitions  of  this 
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kind  increased,  to  delegate  the  consideration  of  them  to 
the  chancellor,  who,  in  quality  of  a  learned  and  pious 
ecclesiastic,  might  safely  be  trusted  for  a  conscientious 
discharge  of  this  important  duty. 

It  was  not  unlikely,  that  the  frequent  reference  to  the 
chancellor  in  these  cases  might  lead  to  a  shorter  course 
of  redress ;  and  that  the  chancellor  might  be  petitioned, 
in  the  first  instance,  to  grant  that  relief  which,  it  was 
foreseen,  he  would  have  to  direct  upon  a  reference  for  that 
purpose  being  made  to  him  by  the  council,  had  the  peti- 
tion been  originally  there.  It  is  probable,  that  after  the 
jurisdiction  of  the  council  was  restricted  by  the  statutes 
made  in  the  last  reign,  it  became  the  practice,  if  it  had 
not  been  so  before,  to  address  petitions  and  bills  of  com- 
plaint to  the  chancellor  himself.1 

Even  the  ordinary  common-law  business  of  the  chan- 
cellor carried  in  it  some  appearance  of  a  court  of  equity. 
The  holding  of  pleas  concerning  the  king's  grants,  and 
determining  on  their  validity  from  considerations  of 
policy  and  fitness ;  the  exercising  a  kind  of  guardianship 
over  the  estates  and  persons  of  such  of  the  king's  subjects 
who  were  not  able  to  protect  themselves,  as  idiots  and 
lunatics;  this  was  a  scope  of  judicature  not  like  that  of 
any  other  court  of  common  law.  Less  clamor  was  likely 
to  be.  raised  by  those  who  were  jealous  for  the  common 
law,  when  they  observed  the  equitable  judicature  of  the 
council  exercised  by  a  judge  like  this,  who  was  already 
of  high  rank  and  authority  in  an  ancient  judicial  depart- 
ment, and  whose  jurisdiction  was  already  of  a  nature 
somewhat  similar. 

There  was  another  part  of  the  chancellor's  office  which 
afforded  an  opening  to  an  innovation  like  this.  The  per- 
mission given  to  the  chancellor  by  stat.  "Westm.  2,  to 
frame  writs  in  consimili  casu  had  enlarged  to  so  great  an 
extent  his  remedial  authority,  that  every  sort  of  relief 
seemed  within  his  jurisdiction.  "When  he  had  gone  as 
far  as  the  analogy  of  the  common  law  would  allow  in 
forming  writs  of  a  liberal  conception,  he  might  think  it 
inconsistent  with  his  office  to  dismiss  any  one  from  the 
chancery  without  relief  of  some  kind ;  and  he  might  ven- 

1  The  statute  of  Henry  VII.  for  new-modelling  the  star  chamber,  directs 
that  bills  or  informations  should  be  put  to  the  chancellor  for  the  king.  Stat. 
2Hen.VII.,c.i. 
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ture,  in  his  own  court,  to  entertain  and  decide  such 
matters  of  an  equitable  nature,  as  he  foresaw  it  would  be 
in  vain  tp  send  to  the  courts  of  common  law.  "Whatever 
were  the  grounds  the  chancellor  rested  his  jurisdiction 
upon,  it  is  evident  that  he  had  begun,  about  this  time,  to 
exercise  certain  judicial  powers  of  a  new  and  equitable 
kind,  unknown  to  the  ancient  courts  of  the  realm.  The 
fixing  the  chancery  at  "Westminster  about  the  4th  of 
Edward  III.,  might  contribute  to  establish  the  chancellor 
in  these  new  powers,  as  he  became,  by  his  residence  there, 
more  accessible  at  all  seasons. 

It  is  said  that  John  Waltham,1  Bishop  of  Salisbury, 
who  was  keeper  of  the  rolls  about  the  5th  of  Richard  II., 
considerably  enlarged  this  new  jurisdiction ;  that,  to  give 
efficacy  to  it,  he  invented,  or,  more  properly,  was  the  first 
who  adopted  in  that  court,  the  writ  of  subpoena,  a  process 
which  had  before  been  used  by  the  council,  and  is  very 
plainly  alluded  to  in  the  statutes  of  the  last  reign,  though 
not  under  that  name.2  This  writ  summoned  the  party  to 
appear  under  a  penalty,  and  answer  such  things  as  should 
be  objected  against  him;  upon  this  a  petition  was  lodged, 
containing  the  articles  of  complaint  to  which  he  was  then 
compelled  to  answer.  These  articles  used  to  contain  sug- 
gestions of  injuries  suffered,  for  which  no  remedy  was  to 
be  had  in  the  courts  of  common  law,  and  therefore  the 
complainant  prayed  advice  and  relief  of  the  chancellor. 

Some  have  attributed  the  origin  of  this  court  of  equity 
to  Cardinal  Beaufort,  the  son  of  John  of  Gaunt,  who  was 
Bishop  of  Winchester  in  the  reign  of  Henry  V.  It  is  an 
opinion  also,3  that  the  chancellor  assumed  his  extraordi- 
nary judicature  in  order  to  be  in  a  situation  to  favor  the 
avarice  of  the  churchmen.  Uses,  contrived  first  by  the 
clergy,  it  is  said,  with  a  view  to  enrich  them  in  defiance 
of  the  statute  of  mortmain,  were  of  a  new  impression, 
and  entirely  out  of  the  rules  of  the  common  law.  A 
person  seized  of  a  use  had  no  means  of  obtaining  the 
execution  of  it  but  the  conscience  and  honor  of  the 
feoffee.  To  give  effect  to  these  dispositions,  the  chan- 
cellor, who  was  himself  an  ecclesiastic,  applied,  it  is  said, 
this  new  writ  of  subpoena,  to  compel  a  feoffee  to  answer 
before  him  respecting  such  trust ;  and  upon  the  truth  of 

1  So  it  appears  from  Rot.  Pari,  3  Henry  V.  '  Gilb.  For.  Bam.,  17. 

2  Vide  ante,  o.  ziv. 
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the  matter  appearing,  he  would  decree  such  execution  of 
the  use  as  the  feoffee  was  bound  in  conscience  to  make. 
This  is  suggested  by  some  writers  as  the  occasion  on 
which  the  court  of  chancery  first  exercised  its  equitable 
jurisdiction. 

After  what  has  been  before  observed,  it  will  not  be 
easily  credited  that  this  was  the  origin  of  the  court  of 
equity.  Yet  it  is  not  at  all  improbable  that  such  motives 
might  have  induced  clerical  chancellors  to  entertain  suits 
of  that  kind  with  great  readiness  ;  and  that  the  frequency 
of  them  might  have  brought  the  court  into  such  a  sudden 
repute,  as  would  have  very  much  the  appearance  of  an 
entire  new  creation.  The  consequence  was,  that  later 
times  have  dated  the  birth  of  the  equitable  jurisdiction 
in  chancery,  from  the  period  when  it  grew  into  more 
notice  by  the  accession  of  this  new  subject  of  litigation,. 

The  chancellor  was  not  suffered  to  continue  increasing 
this  new  authority  unnoticed  or  unmolested.  He  was 
watched  by  the  legislature,  and  such  checks  were  occa- 
sionally applied  as  were  thought  necessary  to  keep  it 
within  just  bounds.  In  the  13th  Richard  II.,1  the  com- 
mons petitioned  the  king  that  the  chancellor  might  make 
no  order  against  the  common  law,  and  that  no  judgment 
should  be  given  without  due  process  of  law.  In  another 
petition  they  prayed  that  no  one  should  appear  before  the 
chancellor  where  recovery  was  given  by  the  common  law ; 
to  both  which  the  king's  answers  were  to  the  like  effect, 
that  it  should  continue  as  the  usage  had  been  heretofore. 
These  applications  to  the  king  carry  in  them  an  admission 
that  such  a  power  of  judicature  did  reside  in  the  chancel- 
lor so  long  as  he  did  not  determine  against  the  common 
law,  nor  interpose  where  it  furnished  a  remedy ;  and  the 
answer  as  clearly  demonstrates  that  such  an  authority  resid- 
ing somewhere  was  recognized  by  the  usage  and  constitu- 
tion of  the  realm. 

But  the  stat.  17  Richard  II.,  c.  vi.,  (before  mentioned,) 
recognizes  this  new  judicature  in  the  most  explicit  terms, 
and,  by  coupling  it  with  the  council,  seems  to  intimate  its 
origin  to  have  been  as  we  have  just  supposed.  This  stat- 
ute recites,  that  people  were  compelled  to  come  before  the 
king's  council,  or  in  the  chancery,  by  writs  grounded  on 

1  EoL  Pari,  13  Rich.  II. 
vol.  hi.— 33  Z 
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untrue  suggestions ;  and  on  that  account  it  enacts,  that 
the  chancellor,  presently  after  such  suggestions  were  duly 
proved  untrue,  should  have  power  to  award  damages,  ac- 
cording to  his  discretion,  to  the  person  so  grieved,  Thi$ 
statute  seems  to  give  the  first  testimony  to  the  legitimate 
authority  of  this  court,  and  may  be  considered  as  a  legis- 
lative sanction  to  its  establishment,  for  after  this  it  en- 
larged its  judicature  with  great  freedom. 

Besides  the  court  of  equity  in  chancery,  two  other  new 

jurisdictions  had  lately  grown  into  notice  — 
constable  »nd   that  of  the  constable  and  marshal,  and  that  of 

the  admiral.  Of  these,  there  is  very  little  notice 
before  this  king's  reign.  The  former  is  mentioned  in  a 
report-book  of  the  last  reign  as  a  court1  which  was  to  de- 
cide upon  contracts  made  in  martial  affairs.  We  hear  no 
more  of  this  court  till  the  2d  of  Richard  II.,  when  the 
commons  petitioned  that  the  constable  and  marshal  might 
surcease  from  holding  plea  of  treason  or  felony,  which 
should  be  determined  only  before  the  king's  justices.  It 
seems,  the  heirs  to  whom  these  two  offices  had  descended 
being  then  within  age,  they  and  the  officers  were  in  the 
custody  of  the  king,  and  for  this  reason  the  parliament 
refrained  from  making  any  alteration  in  this  new  tribunal.2 
The  objection  to  this  court  was,  that  it  was  governed  by 
the  law  of  arms,  and  not  by  the  general  custom  of  the  king, 
dom  ;  and  at  a  second  meeting  of  this  same  parliament,  it 
was  stated  by  the  Bishop  of  St.  David's,  who  happened  to 
make  the  usual  speech  at  the  opening  of  the  parliament, 
as  a  grievance,  that  the  law  of  arms  and  the  law  of  the 
land  did  not  concur.3  To  quiet  the  minds  of  the  people, 
upon  this  subject,  a  statute  was  at  length  made  ;  but  this 
was  so  general,  that  it  left  things  in  the  same  state  they 
were  in  before.  It  was  noticed  by  stat.  8  Rich.  II.,  c.  v., 
that  divers  pleas  concerning  the  common  law,  and  which 
ought  to  be  examined  and  discussed  by  that  law,  were  now 
of  late  *  drawn  before  the  constable  and  marshal  of  Eng- 
land, to  the  great  damage  and  disquiet  of  the  people ;  and 
it  was  therefore  declared  and  ordained  that  such  pleas  and 
suits  should  not  be  brought  in  that  court,  but  this  matter 
should  stand  as  it  did  in  the  time  of  Edward  III.  This 
seems  to  be  calculated  for  satisfying  the  present  discontent 

1  Vide,  ante,  c.  xvi.  «  Cott.  Abri.,  p.  173,  s.  8. 

2  Cott.  Abri.,  p.  171,  s.  47.  *Jam  de  novo. 
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of  the  people,  without  disturbing  things,  till  the  office  was 
out  of  the  wardship  of  the  king ;  but  ita  the  13th  year  of 
this  reign  (when  probably  that  event  had  taken  place)  an 
act  of  a  more  special  nature  was  made,  which  seems  to  de- 
fine the  authority  of  that  court  very  exactly.  Considering 
the  daily  encroachments  made  by  the  court  of  the  constable 
and  marshal,  in  holding  plea  of  contracts,  covenants, 
trespasses,  debts,  detinues,  and  other  matters  cognizable  at 
common  law,  it  was  intended  by  stat.  13  Rich.  II.,  st.  1, 
c.  ii.,  to  make  a  declaration  of  the  jurisdiction  of  the  con- 
stable (for  the  act  does  not  in  this  place  name  the  marshal) 
in  the  following  way :  "  To  the  constable,"  says  the  act, 
"  belongs  the  cognizance  of  contracts  touching  deeds  of 
arms,  and  of  war  out  of  the  realm,  and  also  of  things 
which  touch  war  within  the  realm,  which  cannot  be 
determined  nor  discussed  by  the  common  law,  with  other 
usages  and  customs  to  the  same  matters  appertaining, 
which  other  constables  before  that  time  had  duly  and  rea- 
sonably used."  It  was  also  ordained,  that  every  plaintiff 
should  declare  plainly  his  matter  in  his  petition,  before 
any  one  should  be  sent  to  answer  thereto ;  and  if  any  would 
complain  that  a  plea  was  commenced  before  the  constable 
and  marshal  which  might  be  tried  by  the  common  law,  he 
might  have  a  privy  seal  of  the  king  without  difficulty, 
directed  to  the  constable  and  marshal,  to  surcease  in  the 
plea,  till  it  was  discussed  before  the  king's  council,  whether 
the  matter  belonged  to  the  common  law  or  to  that  court. 

The  marshal,  who  was  joined  with  the  constable  in  the 
presidency  of  this  court,  filled  a  different  office  from  him, 
who  was  associated  with  the  steward ;  though  it  was  not 
uncommon  for  them  both  to  be  held  by  the  same  person, 
as  well  as  other  offices  which  likewise  conferred  the  title 
of  marshal.  This  appears  from  a  transaction  in  the  20th 
year  of  this  reign,  for  the  king  granted  to  the  Earl  of  Not- 
tingham, and  to  the  heirs  male  of  his  body,  the  office, 
name,  and  title  of  earl  marshal  of  England,  the  office  of 
marshal  of  the  king's  bench  and  exchequer,  the  office  of 
proclaimer  marshal,  and  of  the  steward  and  marshal  of  the 
king's  household.1 

While  the  crown  was  in  possession  of  territories  on  the 
continent,  as  during  the  latter  part  of  Edward  III.  and 

1  Cott  Abri.,  p.  363,  s.  32. 
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the  reigns  of  Richard  II.  and  the  two  Henrys,  there  must 
have  been  great  employment  for  this  court,  notwithstand- 
ing the  fiction *  that  had  been  devised  in  the  time  of  Ed- 
ward III.  to  make  matters  arising  beyond  sea  cognizable 
by  a  jury  from  an  English  county.  We  shall  also  find 
there  was  conferred  on  these  two  officers  a  criminal  juris- 
diction, by  which  they  tried  crimes  committed  beyond 
sea ;  and  this  they  exercised  so  low  down  as  the  reign  of 
Queen  Elizabeth,  though  it  was  in  part  rendered  less  nec- 
essary by  the  statute  of  Henry  VIII.  for  trying  treason 
committed  beyond  sea. 

The  office  of  admiral  is  considered  by  the  French  as  a 
of  the  admiralty  piece  of  state  invented  by  them ;  nor  does  it 
court.  appear  that  any  officer  of  this  kind  was  con- 
stituted in  England  till  about  the  time  of  Edward  I.,  and 
from  thence  the  place  of  high  admiral  had  been  conferred 
on  some  of  the  first  nobility.  "We  have  yet  met  with 
nothing  concerning  the  judicial  authority  of  this  officer; 
but  in  this  reign  there  had  arisen  a  like  jealousy  of  hia 
authority,  as  of  that  of  the  constable  and  marshal.  It  was 
the  port-towns,  which  had  franchises  of  their  own,  that 
raised  most  of  the  complaints  against  the  admiral.2  To 
satisfy  them,  an  act  was  at  last  made,  in  the  13th  year  of 
the  king.  The  preamble  of  this  act 3  states  the  complaints 
as  arising,  because  admirals  and  their  deputies  held  their 
sessions  within  divers  places  of  the  realm,  as  well  within 
franchises  as  without,  accroaching  to  them  greater  author- 
ity than  belonged  to  their  office,  to  the  prejudice  of  the 
king,  and  of  persons  possessed  of  franchises :  to  remedy 
which  it  was  declared,  that  the  admiral  or  his  deputies 
should  not  meddle  with  anything  done  within  the  realm, 
but  only  with  things  done  upon  the  sea,  as  had  been  used 
in  the  time  of  Edward  III. 

This,  like  the  first  act  about  the  jurisdiction  of  the  con- 
stable and  marshal,  was  too  general  to  have  any  effect  in 
working  a  reformation.  It  was  therefore  soon  followed 
by  stat.  15  Richard  H.,  c.  ii.,  where  the  admiral's  jurisdic- 
tion was  more  particularly  marked  out.  First,  it  was  de- 
clared that  of  all  manner  of  contracts,  pleas,  and  quarrels, 
and  all  other  things  arising  within  the  bodies  of  counties, 
as  well  by  land  as  by  water,  and  also  of  wreck  of  the  sea, 

1  Vide  ante,  c.  xvi.  a  Cott.  Abri.,  p.  339,  s.  33.  »  Ch.  5. 
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the  admiral's  court  should  have  no  manner  of  cognizance 
or  power,  but  these  were  to  be  determined  by  the  common 
law.  Nevertheless,  the  admiral  was  to  have  cognizance 
of  the  death  of  a  man,  and  of  a  mayhem  done  in  great 
ships,  being  and  hovering  in  the  main  stream  of  great 
rivers,  only  below  the  bridges J  of  the  same  river  near  the 
sea,  and  in  no  other  places  of  the  same  rivers.  It  was 
further  ordained,  that  he  should  have  power  to  arrest 
ships  in  the  great  fleets  for  the  great  voyages  of  the  king, 
and  of  the  realm,  saving  to  the  king  all  manner  of 
forfeitures  and  profits  thence  arising:  he  was  also  to 
have  jurisdiction  on  such  fleets  during  such  voyages,  sav- 
ing also  to  lords,  cities,  and  boroughs,  their  liberties  and 
franchises. 

It  may  be  asked  by  what  law  was  the  court  and  the  con- 
stable and  marshal,  and  that  of  the  admiral,  governed  ? 
It  has  been  said  by  later  writers,  that  the  proceeding  in 
the  former  was  a  course  directed  by  the  civil  law;2  but 
the  law  of  arms  was  surely  not  to  be  found  in  the  volumes 
of  imperial  jurisprudence.  The  laws  of  Oleron,  as  they 
were  called,  might  constitute  a  national  code  of  maritime 
law,  for  the  direction  of  the  admiral ;  and  whatever  was 
defective  therein  was  supplied  from  that  great  fountain 
of  jurisprudence,  the  civil  law,  which  was  generally 
adopted  to  fill  up  the  chasms  that  appeared  in  any  of  the 
municipal  customs  of  modern  European  nations. 

It  should  seem  that  the  old  laws3  respecting  the  bounds 
of  the  steward  and  marshal's  court  were  not  observed ; 
for  in  the  beginning  of  this  reign,  the  commons  petitioned 
that  the  jurisdiction  of  the  marshal  might  be  limited, 
and  that  all  persons  within  the  verge  might  have  their 
liberties:4  and  it  was  enacted  by  stat.  13  Rich.  II.,  c.  iii., 
that  the  jurisdiction  of  the  court  of  the  steward  and  mar- 
shal of  the  king's  house  should  not  pass  the  space  of 
twelve  miles,  to  be  reckoned  from  the  king's  lodging: 
which  was  conformable  with  some  petitions  in  the  former 
reign.5  After  this  there  were  no  further  parliamentary 
declarations  on  the  subject  of  this  court,  except  a  short 
act  in  the  reign  of  Henry  VL 

1  Paraval  Us  pounte.    In  the  Old  Abridgment  it  is  partes;  in  Pickering,  it 
is  bridges  ;  in  the  Nova  Statuta,  it  is  pointz. 
8  Duck  de  Auth.,  Jur.  Civil,  336,  340.  4  Cott.  Abri.,  p.  160,  s.  65. 

*  Vide  ante,  c.  xiv.  6  Vide  ante,  c.  xiv. 
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Having  said  thus  much,  upon  these  courts  of  a  particu- 
coutt  of  ex-  la*  and  special  nature,  we  come  now  to  the  or- 
ohequer.  (Jinary  courts  of  law,  respecting  which  some 
regulations,  well  deserving  of  notice,  were  made  by  par- 
liament. Great  complaint  was  made  of  the  dilatory  and 
oppressive  course  of  the  court  of  exchequer;  where,  in 
addition  to  the  rigor  which  was  experienced  from  the 
natural  order  of  things,  the  clerks  practised  many  unfair 
devices  upon  accountants.  Among  other  hardships,  the 
heirs  and  executors  of  persons  who  had  accounted  at  the 
exchequer,  were  not  allowed  to  plead  the  discharge  of 
their  ancestor  or  testator,  without  a  writ  or  privy  seal 
authorizing  them  so  to  do.  By  this  act  the  necessity  of 
such  writs  was  removed,  all  persons  were  admitted  to  plead 
as  in  other  courts,  heavy  penalties  and  imprisonments 
were  inflicted  on  clerks  who  issued  process  to  recover 
debts  already  paid.  Besides  this,  the  business  of  the  ex- 
chequer, as  far  as  concerned  the  king's  revenue,  was  better 
regulated  by  several  acts  of  parliament.1  It  seems,  as  the 
court  of  exchequer  was  not  within  the  act  of  nisi  prius, 
whenever  an  issue,  in  a  foreign  county  was  to  be  tried,  a 
special  commission  used  to  be  made  out :  it  was  now  en- 
acted, that  no  more  than  two  shillings  should  be  given 
for  such  commission  as  the  clerk's  fee-  for  making  it  out, 
and  the  same  for  the  record  of  nisi  prius  with  the  writ.2 
The  people  were  not  satisfied  with  the  course  of  appeal 
established  from  this  court  by  the  statute  of  the  last 
reign  ;3  but  it  was  again  prayed  (though  without  effect) 
by  the  commons,  that  errors  in  the  exchequer  might  be 
redressed  in  the  king's  bench  or  parliament.4 

The  substance  of  the  oath  which  had  been  ordained  by 
stat.  18  Edw.  III.,  s.  3,  to  be  taken  by  the  judges  and 
barons,  was  put  into  a  statute  in  the  8th  year  of  this 
king.5  This  act  ordains,  that  they  should  not  take  any 
robe,  fee,  pension,  gift,  or  reward  of  any  but  of  the  king, 
except  reward  of  meat  or  drink,  which  should  be  of  no 
great  value :  they  were  to  give  no  counsel  to  any  in  mat- 
ters where  the  king  was  party,  or  where  the  king  was  any 
ways  concerned ;  nor  were  they  to  be  counsel  with,  any 
man  in  any  cause  or  matter  depending  before  them,  upon 

1  Stat.  1  Rich.  II.,  c.  5 ;  Stat.  5  Eich.  II.,  c.  9, 11,  12, 13, 14,  15. 

«  Stat.  5  Rich.  II.,  c.  16. 

s  Vide  ante,  c.  xiv.  *  Cott.  Abri,  p.  164,  s.  105.  5  Ch.  3. 
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pain  of  losing  their  office,  and  making  fine  to  the  king; 
It  was  one  of  the  charges  against  the  Archbishop  of  York, 
Robert  de  Vere,  and  Michael  de  la  Pole,  that  they  on 
many  occasions  tampered  with  the  judges,  and  those  su% 
picionB  might  have  produced  the  above  act.  But,  what- 
ever was  the  motive  for  making  it,  we  find  it  was  repealed 
the  next  year  by  stat.  9  Rich.  II.,  c.  i.,  because  it  was  very 
hard  and  needed  deelaration.  It  was  by  another  chapter * 
of  the  former  statute  enacted,  that  if  any  judge  or  clerk 
.  was  convicted  before  the  king  and  couneil  of  fake  enter- 
ing of  pleas,  razing  of  rolls,  and  changing  of  verdicts, 
to  the  disherison  of  either  of  the  parties  to  the  suit,  he 
should  be  punished  at  the  discretion  of  the  council.  To 
prevent  the  possibility  of  partiality  or  favor  in  magis- 
trates, it  was  ordained  by  the  same  act 2  that  no  man  ef 
law  should  be  justice  of  assize,  or  of  the  common  deliverance 
of  gaols,  in  his  own  county.  This  prohibition  was  con- 
fined to  such  persons  in  the  commission  as  were  men 
of  the  law,  because  the  persons  associated  with  them 
were,  by  some  former  statutes,  expressly  required  to  be 
persons  of  the  county. 

Further  regulations  were  made  concerning  these  pro- 
vincial judicatures.  By  the  last  mentioned  act  it  was 
ordained,  that  the  chief-justice  of  the  common  bench 
should  be  assigned  among  others  to  take  assizes  and  de- 
liver gaols ;  but  that,  as  to  the  chief-justice  of  the  king's 
bench,  it  should  be  as  had  been  for  the  most  part  the  last 
hundred  years.  "What  the  practice  had  been  for  the  pre- 
ceding hundred  years  does  not  appear  by  any  statute, 
report  or  book,  but  it  should  at  least  seem  from  this  act, 
that  the  chief  justice  of  the  common  bench  did  not  use 
to  go  to  circuits.  By  stat.  20  Rich.  II.,  c.  iii.,  it  was 
enacted,  that  no  lord,  nor  other  of  the  country,  little  or 
great,  should  sit  upon  the  bench  with  the  justices  to  take 
assizes  in  their  sessions  upon  pain  of  great  forfeiture  to 
the  king ;  and  the  statute  says,  the  king  had  charged  the 
justices  not  to  suffer  this  order  to  be  broken.  This,  like 
some  of  the  former  laws,  must  have  been  occasioned  by 
late  discoveries  of  the  interference  and  sway  of  great  men 
in  judicial  matters.  It  was  ordained  by  stat.  6  Rich.  II.,  st; 
1,  c.  v.,  that  justices  of  assize  and  gaol-delivery  should 

1  Ch.  4.  .  a  Ch.  2. 
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hold  their  sessions  in  the  principal  and  chief  towns  of 
every  comity  where  the  shife-courts  were  held ;  but  in 
stat.  11  Rich.  II.,  c.  xi.,  this  was  said  to  be  found  in  part 
prejudicial  and  grievous  to  the  people  in  many  counties ; 
and  on  that  account  the  chancellor  was  thereby  empow- 
ered to  remedy  it  by  the  advice  of  the  justices  when  occa- 
sion required. 

The  delays  in  suing  writs  of  nisi  prius  still  continued.1 
Complaint  was  made,  that  persons  were  impanelled  on 
juries,  and  after  that,  the  parties  would  not  sue  their  , 
writ  of  nisi  prius,  but  delayed  it  from  year  to  year ;  by 
which  it  was  said  jurors  suffered  great  loss,  sometimes  to 
more  than  the  yearly  value  of  their  land.  To  remedy 
this,  it  was  enacted  by  stat.  7  Rich.  II.,  c.  vii.,  that  in  all 
pleas  where  a  nisi  prius  might  be  had  of  course,  after  the 
grand  distress  thrice  returned,  and  served  before  the  jus- 
tices against  the  jurors,  and  thereupon  the  parties  de- 
manded, if  none  of  such  parties  would  sue  the  writ  of 
nisi  prius,  then  it  might  be  made  at  the  suit  of  any  of  the 
jurors  present;  and  this  might  be  in  the  exchequer  as 
well  as  the  other  courts. 

Very  little  was  done  towards  adding  to  or  improving 
the  remedies  formerly  in  use.  By  stat.  7  Rich.  II.,  c.  x.,  it 
was  ordained,  that  an  assize  of  novel  disseisin  for  rent 
due  out  of  tenements  in  divers  counties  should  be  had  in 
confinio  comitates  within  which  the  tenements  lay,  in  the 
same  manner  as  had  before  been  used  where  a  common  of 
pasture  in  one  county  was  appendant  to  land  in  another.2 

The  statutes  of  forcible  en.tries  had  a  more  extensive 
effect,  by  abrogating  the  old  method  of  redress  in  cases 
of  disseisin.  We  have  seen,  that  in  the  time  of  Bracton,3 
a  person  disseized  might  recover  seisin  by  force,  with  a 
multitude  of  friends  to  assist  him,  provided  he  made  this 
attempt  flagrante  disseisins.  But  the  state  of  things  was 
so  altered,  and  the  ideas  of  men  were  so  different,  that 
these  forcible  vindications  of  a  man's  property  were 
thought  incompatible  with  a  well-ordered  government. 
It  was  accordingly  enacted  by  stat.  5  Rich.  II.,  c.  vii.,  that 
none  should  enter  lands  and  tenements  but  where  an 
entry  was  given  by  the  law  ;  and  in  such  case,  not  with 
strong  hand,  nor  with  multitude  of  people,  but  only  in  a 

1  Vide  ante,  c.  xiv.  2  Ibid.  *  Vide  vol.  ii,  c.  vL 
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peaceable  and  easy  manner ;  and  if  any  one  did  the  con- 
trary, and  was  thereof  convicted,  he  was  to  be  imprisoned 
and  ransomed  at  the  king's  pleasure.  Thus,  a  disseizee, 
if  he  entered  with  force,  became  punishable  in  the  same 
manner  as  a  disseizor  with  force  had  been'  before. 

A  more  summary  method  was  pointed  out  by  stat. 
15  Rich.  II.,  c.  ii.,  which  directs,  that  upon  complaint 
made  to  any  justice  of  peace  of  such  forcible  entry,  such 
justice  should  take  sufficient  power  of  the  county,  and 
go  to  the  place  where  the  force  was ;  and  if  he  found  any 
persons  holding  the  place  forcibly  after  such  entry  made, 
they  were  to  be  taken  and  committed  to  the  next  gaol,  there 
to  remain  convict  by  the  record  of  the  justice,  until  they 
had  made  fine  and  ransom  to  the  king.  The  sheriff  and 
all  the  people  of  the  county  were  thereby  required  to 
attend  the  justices.  The  same  of  forcible  entries  into 
benefices,  ot  offices  of  holy  church. 

In  order  that  those  in  reversion  might  not  be  losers 
by  the  collusion  of  the  particular  tenants,  the  following 
statute  was  made.  It  was  enacted  by  stat.  9  Rich.  II.,  c. 
Hi.,  that  if  a  tenant  for  a  term  of  life,  tenant  in  dower, 
tenant  by  the  courtesy,  or  tenant  in  tail  after  possibility 
of  issue  extinct,  was  impleaded,  and  pleaded  to  an  inquest, 
and  lost  by  verdict,  or  by  default,  or  in  any  other  manner, 
he  to  whom  the  reversion  of  such  tenements  belonged, 
his  heirs  and  successors,  should  have  an  action  by  writ  of 
attaint,  or  by  writ  of  error,  as  well  in  the  life  of  such 
tenants  as  after  their  deaths  ;  and  if  he  succeeded  in  such 
writ,  the  tenant  who  lost  should  be  restored  to  his  posses- 
sion, with  the  issues  arising  in  the  meantime,  and  the 
party  suing,  to  the  arrears  of  the  rent,  if  any  were  due ; 
and  if  the  tenant  were  dead,  then  to  the  land  in  question. 
Moreover,  although  the  particular  tenant  was  alive,  yet 
if  the  reversioner  so  suing  alleged  that  he  was  of  covin 
and  consent  with  the  demandant  who  recovered  against 
him,  the  tenements  were  to  be  restored  to  the  reversioner. 
The  tenant,  however,  might  afterwards  have  a  scire  facias 
out  of  the  judgment  so  reversed,  if  he  would  traverse  the 
covin  alleged.  This  was  a  redress  similar  to  that  which 
had  been  allowed  to  termors  for  years,  by  a  statute  of  Ed- 
ward I.1 

1  Vide  vol.  ii.,  c.  ix. 
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Another  way  in  which  the  particular  tenant  could  in- 
jure the  reversioner,  was  by  making  default,  if  impleaded 
for  the  freehold ;  in  such  case  the  reversioner  was  entitled 
by  a  statute  of  Edward  I.1  to  be  received  to  defend  the 
right ;  but  there  was  no  remedy  where  he  pleaded  in  chief 
such  pleas  by  which  he  knew  the  inheritance  must  be  lost. 
To  remedy  this,  it  was  now  enacted,  by  stat.  13  Eich.  II., 
st.  1,  c.  xvii.,  that  where  any  of  the  before-mentioned 
tenants  were  impleaded,  and  he  in  reversion  came  injo 
court  and  prayed  to  be  received  to  defend  his  right,  at  the 
day  the  tenant  pleaded  to  the  action,  or  before ;  he  should 
be  received  to  plead  in  chief  to  the  action,  without  making 
any  delay  by  voucher,  aid-prayer,  nonage,  or  other  delay, 
by  essoin  or  protection. 

The  laying  the  venue  in  personal  actions,  which  before 
had  been  almost  optional 2  (a)  was  somewhat  restricted  by 
stat.  6  Rich.  II.,  st.  1,  c.  ii.  It  is  thereby  pr%vided,  that 
in  actions  of  debt,  accompt,  and  all  other  such  actions,  if  the 
declaration  stated  the  contract  to  be  in  any  other  county 
than  that  contained  in  the  original  writ,  the  writ  should 
be  immediately  abated  (b).    It  was  ordained  by  ch.  iii.  of 

(a)  The  whole  of  the  proceedings  in  an  action  were  grounded  upon  the 
original  writ,  and  among  others  the  venue  or  place  of  trial  —  vide  the  judg- 
ment of  Blackstone,  J.,  in  Santler  v.  Heard,  2  W.  Blackstone,  1031,  deducing 
the  history  of  the  law  as  to  venue.  So  long  ago  as  6  Eich.  II.,  c.  ii.,  a  stat- 
ute was  passed  in  furtherance  of  the  common  law,  to  compel  plaintiffs  to 
bring  their  actions  in  the  counties  where  the  cause  of  action  arose ;  and  the 
stat.  4  Hen.  VI.,  c.  xviii.,  was  also  passed  in  furtherance  of  the  same  policy. 
The  notion  that  a  plaintiff  had  a  right  in  transitory  actions  to  lay  his  venue 
where  he  pleased  is  of  much  later  origin,  and  indeed  is  quite  modern,  and 
has  not  only  no  foundation  in  the  ancient  law,  but  is  utterly  opposed  to 
it.  If  the  wrong  venue  was  laid  in  a  transitory  action,  no  doubt  it  was 
not  error,  as  in  a  local  action,  but  the  jury  could  only  come  from  the  venue 
laid  (Lee  v.  Lacon,  Yelv.,  69 ;  King  v.  Andrews,  ibid.,  57) ;  and  if  this  came 
from  a  larger  or  different  venue,  it  was  error  ( Wticocks  v.  Lovelace,  Yelv.). 
The  object  of  these  statutes  was  to  force  the  plaintiff  to  lay  the  proper 
venue. 

(b)  Upon  this  a  practice  arose  of  examining  the  plaintiff  as  to  where  the 
contract  was  made  or  the  cause  of  action  really  arose,  a  practice  which 
seems  to  have  originated  with  reference  to  wager  at  law,  and  to  have  been 
applied  in  various,  other  cases.  Thus  in  debt  on  a  deed  said  to  have  been 
made  in  one  county,  the  defendant  alleging  that  it  was  made  in  another,  the 
defendant  prayed  that  the  plaintiff  might  be  examined;  and  he  was  so 
(Year-Booh,  5  Hen.  V.,  fol.  1).  But  if  the  defendant  said  the  deed  was 
made  beyond  seas,  the  plaintiff  was  not  examined  upon  the  date ;  he  left 
it  at  large,  not  saying  where  it  was  made,  and  although  in  fact  it  was  made 
at  Borne,  for  it  could  be  alleged  to  have  been  made  here  (21  Edward  IV.,  fol. 

1  Vide  vol.  ii.  2  Vide  ante,  c.  xvi. 
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the  same  statute,  that  the  writs  of  nuisance,  commonly 
called  viconteil,1  might  be  brought,  either  in  the  old  way, 
or  else  in  the  nature  of  assizes  determinable  before  the 
justices  of  the  one  bench  or  the  other,  or  of  aBsize  to  be 
taken  in  the  country;  so  that  the  distinction  between 
these  writs,  so  much  attended  to  in  the  last  reign,  began 
to  be  of  less  moment.  It  was  a  doubt  in  the  last  reign, 
whether  the  question  of  a  priory  being  donative  or  not, 
should  be  tried  per  proves,  or  per  pais.1  But  it  was  now 
ordained,  by  stat.  9  Rich.  II.,  c.  iv.,  that  such  an  issue 
should  be  tried  by  the  certificate  of  the  ordinary  of  the 
place ;  and  this  was  to  be,  as  well  where  the  ordinary  was 
not  a  party,  as  where  he  was.  Notwithstanding  the  pre- 
caution taken  by  the  legislature  in  making  stat.  25  Edw. 
III.,  st.  3,  c.  iii,3  yet  the  king's  presentees,  either  by  the 
favor  of  ordinaries,  the  partiality  of  inquests,  or  perhaps 
by  the  parties  not  being  duly  warned,  would  get  themselves 
forced  into  benefices,  and  the  incumbents  put  out.  To 
remedy  this,  it  was  now  provided,  in  addition  to  the 
course  there  directed,  that  where  a  benefice  was  full  of  an 
incumbent,  the  king's  presentee  should  not  be  received  till 
the  king  had  recovered  by  process  of  law;  and  if  any  was 
received  otherwise,  and  the  incumbent  put  out,  he  was  to 
commence  his  suit  within  a  year  after  the  induction  of 
the  king's  presentee. 

It  was  held  in  the  time  of  Edward  III.  that 4  a  prisoner 
in  custody  upon  a  judgment  should  not  be  suffered  to  go 
at  large  without  the  consent  of  the  plaintiff;  but  it  was 
now  complained,  that  such  persons  were  frequently  let  at 
large  by  the  warden  of  the  Fleet  prison,  sometimes  by 
mainprise  »r  by  bail,  and  sometimes  without  any  main- 
prise, with  a  baston 5  of  the  Fleet ;  that  such  persons  went 
into  the  country  about  their  private  affairs,  continuing 

74;  3  Hen.  VI,  fol.  29).  This  it  was  said  was  by  the  equity  of  the  statute 
(Ibid.),  so  the  plaintiff  in  an  action  of  detinue  was  examined  as  to  where  the 
bailment  was  (3  Hen.  VI,  38).  The  effect  of  the  statute  was  said  to  be  that, 
if  a  man  brought  a  writ  in  one  county  and  declared  upon  a  contract  in 
another,  the  writ  should  abate  (3  Hen.  VI,  15).  And  by  the  practice  of  the 
courts,  examination  of  the  plaintiff  was  allowed  to  discover  where  the  con- 
tract was  made.  This  was  by  mere  force  of  practice,  and  is  a  precedent  of 
great  importance. 

1  Vide  ante.  s  Vide  ante.  s  Vide  ante,  310. 
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out  many  nights  and  days  without  the  consent  of,  or  any 
satisfaction  made  to,  their  plaintiffs.  To  prevent  this,  it 
was  enacted  by  stat.  1  Richard  II.,  c.  xii.,  that  no  warden 
of  the  Fleet,  upon  pain  of  losing  his  office,  should  suffer 
a  prisoner  by  judgment  to  go  out  in  any  of  the  above 
ways,  without  making  gree  to  the  parties  at  whose  suit  he 
was  there,  unless  it  was  by  writ  or  other  commandment 
of  the  king ;  and  if  he  was  attainted  of  such  neglect  by 
due  process,  the  plaintiff  might  have  recovery  against 
him  by  writ  of  debt.  It  was  usual,  when  an  action  was 
commenced  in  another  court  against  a  prisoner,  for  him 
to  be  removed  into  the  prison  of  that  court;  this  had 
been  abused  in  a  way  that  caused  the  following  provision, 
declaring,  that  if  any  prisoner  in  execution  in  another 
prison,  would  confess  himself  voluntarily,  and  by  a  feigned 
cause,  debtor  to  the  king,  and  by  such  means  to  be  judged 
to  the  Fleet,  there  to  have  greater  sweet  of  prison  tban  else- 
where, and  so  delayed  the  party  of  his  recovery,  the 
recognizance  so  confessed  should  be  taken  as  a  true  one ; 
so  that  the  party  being  remanded  to  his  first  prison  till 
he  had  satisfied  his  first  plaintiff,  should  then  be  brought 
back  to  the  Fleet,  and  there  detained  till  he  had  satisfied 
the  recognizance. 

Two  laws  were  made  to  correct  the  abuse  of  protections; 
a  species  of  privilege  which  created  great  obstacles  to  the 
course  of  justice.  We  have  seen1  that  some  protections 
had  the  clause  of  volumus,  and  some  that  of  nolumus:  we 
now  find,  that  as  the  clause  of  volumus  was  usually  accom- 
panied with  the  clause  of  quia  profecturus,  simply  alleging 
that  the  party  was  going  abroad. ;  so  other  protections  had 
in  them  a  clause  quia  moraturus,  signifying  that  he  was  to 
reside  abroad.  By  stat.  1  Richard  IL,  c.  viii.,  it  was 
enacted,  that  no  protection  with  a  clause  of  volumus  should 
be  allowed  before  any  judge,  for  victuals  taken  or  bought 
upon  the  voyage  or  service  of  which  the  protection  made 
mention,  nor  in  pleas  of  trespass,  or  of  other  contracts, 
since  the  date  of  the  protection.  It  was  not  uncommon 
to  purchase  these  protections,  both  with  a  clause  of  volumus 
and  of  quia  profecturus,  after  a  plea  was  actually  com- 
menced, merely  to  delay  the  proceedings,  without  any 
regard  to  the  king's  service,  in  which  the  parties  pre- 

1  Vide  ante,  o.  xvi. 
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.tended  to  be  employed ;  for  they  in  the  meantime  con- 
tinued to  stay  at.  home.  This  misapplication  of  protec- 
tions occasioned  the  following  act,  13  Richard  II.,  st.  1, 
c.  xvi.,  ordaining,  that  no  protection  with  a  clause  of 
profecturus  be  allowed  in  any  plea  commenced  before  the 
date  of  the  protection,  if  it  was  not  in  a  voyage  where 
the  king  went  in  person,  or  in  some  voyage  royal,  or  on 
the  king's  messages  for  business  of  the  realm ;  but  such 
persons  were  to  make  their  attorneys  to  answer  for  them, 
or  were  to  stay  themselves.  Notwithstanding  this  re- 
straint on  the  above  protections,  the  protection  quia  mora- 
turus  was  to  be  allowed  in  all  cases,  as  before.  It  was 
likewise  provided,  that  if  any  person  remained  in  the 
country,  without  going  on  the  service  for  which  he  was 
retained,  the  chancellor  might  repeal  the  protection.  Thus 
far  of  the  statutes  which  had  any  influence  on  the  admin- 
istration of  civil  justice. 

The  commotions  which  happened  in  this  reign,  and  the 
vicissitudes  experienced  by  the  several  contending  parties, 
had  an  effect  upon  our  criminal  law.  "When  that  could 
be  made  an  instrument  in  the  hands  of  either  to  destroy 
their  opponents,  they  never  failed  of  availing  themselves 
of  it;  and  at  every  revolution  they  endeavored  to  give  a 
new  edge  to  the  sword  of  justice.  In  no  period  of  our 
historv  was  the  crime  of  treason  imputed  so 

."  i        j  n  ,  t*  •    i  i       Of  treasons. 

promiscuously  to  all  sorts  of  resistance  and 
opposition.  This  extravagance  was  not  confined  to  the 
lords  in  parliament,  who  might  be  hurried  into  violent 
measures  by  the  heat  of  contest  and  the  flush  of  success ; 
but  we  shall  find  the  sages  of  the  law  giving  deliberate 
opinions  of  the  same  import,  upon  questions  stated  in 
writing:  so  that  the  subject  seemed  to  derive  little 
benefit  from  the  statute  of  treasons. 

The  first  alteration  made  in  the  law  of  treason,  was  by 
act  of  parliament.  It  was  enacted  by  stat.  5  Rich.  II.,  st. 
1,  c.  vi.,  that  if  any  made  or  begun  any  manner  of  riot  and 
rumor,  or  the  like,  and  the  same  was  duly  proved,  it  should 
be  done  of  him  as  of  a  traitor  to  the  king  and  realm.  A 
declaration  of  treason  like  this,  might  perhaps  be  excused 
by  the  late  riots,  which  had  been  carried  to  a  length  suffi- 
cient to  endanger  the  safety  of  the  government.  Two 
years  before  that  statute,  it  happened  that  one  John 
Imperial,  an  ambassador  from  the  state  of  Genoa,  was 
vol.  hi. — 34 
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killed  in  London :  this  bad  been  deemed  treason  by  the 
judges,  and  that  sentence  was  confirmed  by  parliament; 
the  reason  alleged  being,  that  it  affected  the  king's 
majesty.1  In  the  17th  year  of  the  king,  we  find  the  Duke 
of  Lancaster,  steward  of  England,  and  the  Duke  of  Glou- 
cester, constable  of  England,  complained  in  parliament 
that  Sir  Thomas  Talbot,  with  other  adherents,  conspired 
the  deaths  of  the  said  dukes.  This  was  adjudged  by  the 
king  and  lords  in  parliament  to  be  open  and  high  treason.2 
The  parliament  made  the  above  declarations  by  virtue  of 
that  power  which  was  acknowledged  to  reside  in  it,  by 
the  statute  of  treasons ;  and  which  it  could  not  be  denied 
to  possess,  as  necessarily  belonging  to  its  legislative  au- 
thority. 

The  famous  opinions  given  by  the  judges  had  not  that 
sanction,  and  therefore  should  have  been  founded  on 
principals  of  known  and  established  law.  The  following 
was  the  occasion  on  which  these  opinions  were  taken : 
The  king  being  compelled  to  sign  a  commission  and  call 
a  parliament,  at  the  instance  of  a  great  part  of  his  nobles, 
wished  to  get  rid  of  the  act  he  had  done  under  such 
compulsion ;  and,  thinking  the  law  on  his  side,  caused 
certain  of  his  judges  and  others  to  be  consulted  on  differ- 
ent questions,  calculated  to  stigmatize  and  declare  void 
the  late  proceedings.  In  the  11th  year  of  this  reign,  in 
the  presence  of  the  king  and  some  lords  at  Nottingham 
Castle,  were  summoned  Tresilian,  the  chief-justice  of  the 
king's  bench,  and  Belknap,  chief-justice  of  the  common 
bench;  Holt,  Eulthorpe,  and  Burghe,  judges  of  the  com- 
mon bench ;  and  Lokton,  one  of  the  king's  serjeants-at- 
law.  To  these  persons  were  propounded,  among  other 
questions,  the  following,  which  received  the  annexed 
answers.  Being  asked,  How  those  ought  to  be  punished 
who  procured  the  above-mentioned  statute,  ordinance, 
and  commission  ?  they  answered,  By  capital  pain ;  as 
ought  those  likewise  who  excited  the  king  to  consent  to  the 
said  statute.  Those  who  compelled  the  king  to  consent, 
they  said,  should  be  punished  as  traitors  ;  as  should  those 
also  who  interrupted  the  king  in  the  exercise  of  those 
things  that  belonged  to  his  royalty  and  prerogative. 
The  following  question,  namely,  Whether,  if  the  king 

1  3  Kieh.  II. ;  Cott.  Abri.,  p.  183,  <s.  18.  s  Cott.  Abri.,  p.  353,  s.  20. 
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limited  to  the  lords  and  commons  certain  articles  to  be 
debated,  and  they  proceeded  upon  others,  and  would  not 
go  upon  the  king's  articles  till  he  had  answered  theirs, 
the  king  should  be  obeyed  ?  they  answered,  That  such  as 
disobeyed  this  rule  of  the  king,  should  be  punished  as 
traitors.  If  the  king  dissolved  the  parliament,  and  any 
proceeded  therein  afterwards,  they  said,  he  was  to  be  con- 
sidered as  a  traitor.  They  said,  it  would  be  treason  to 
impeach,  in  parliament  any  of  the  king's  officers,  or 
justices :  and  that  the  person  who  moved  that  the  statute 
whereby  Edward  II.  was  indicted  should  be  sent  for,  and 
he  who,  by  force  of  such  motion,  brought  it  into  the  par- 
liament, were  guilty  of  treason. 

The  judges  who  concurred  in  these  opinions,  were 
afterwards  prosecuted  as  offenders;  but  things  taking 
another  turn,  in  the  21st  year  of  the  king,  these  opinions 
were  read  in  full  parliament,  and  there  received  the  sanc- 
tion of  the  legislature ;  and  at  the  same  time  they  were 
pronounced  by  Sir  Thomas  Skelton,  and  Hankford,  and 
Brenchley,  the  king's  Serjeants,  to  be  good  and  lawful. 
But  it  is  recorded  in  the  same  statute  of  21  Rich.  II.  that 
Thirning,  and  Clopton,  successively  chief-justices  of  the 
common  bench,  and  Richehill,  a  judge  in  that  court,  gave 
a  more  discreet  opinion  upon  the  act  of  these  judges; 
they  said,  that  the  declaration  of  treason  not  declared 
belonged  to  the  parliament ;  and  if  the  offender  were  a  lord, 
or  peer  of  parliament,  and  those  questions  had  been  put 
to  him,  he  would  have  given  the  like  answers :  which  was 
intimating  that  they  were  not  consonant  to  the  law,  as 
established  and  known,  but  were  fit  enough  to  be  declared 
treason  by  parliament. 

In  the  same  stat.  21  Rich  II.,  c.  iii.,  some  points  of 
treason  which  had  been  settled  by  the  statute  of  treasons, 
were  re-enacted,  together  with  some  others  that  were  not 
within  that  act.  Thus,  it  was  ordained,  that  every  one 
who  compassed  or  purposed  the  death  of  the  king,  or  to 
depose  him,  or  to  render  up  his  homage  or  liegeance ;  and 
he  that  raised  people,  and  rode  against  the  king  to  make 
war  within  the  realm,  and  was  judged  and  attainted  there- 
of in  parliament,  should  be  considered  as  guilty  of  high 
treason,  and  should  forfeit  his  lands,  as  well  those  in  fee- 
tail  as  those  in  fee-simple.  The  difference  between  this 
act  and  the  statute  of  treason  is,  that  this  did  not  require 
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an  overt  act  to  be  proved ;  but  then  it  was  to  be  judged 
of  only  in  parliament ;  and  lands  in  fee-tail  were  forfeit 
thereby.  It  was  made  treason  to  procure,  or  counsel  to 
repeal  or  annul,  any  judgments  given  against  statutes 
made  in  the  parliament  11th  Eich.  II.,  which  the  king 
now  procured  to  be  declared  void ; *  and  it  was  also 
declared  treason  for  any  one  to  attempt  to  repeal  the  stat. 
21  Eich.  II.2 

Besides  the  above  provision  about  riots,  other.statutes 
were  made  for  the  suppression  of  those  disorders,  which 
had  lately  grown  to  a  height  that  threatened  the  exist- 
ence of  government.  In  stat.  2  Eich.  II.,  st.  1,  c.  vi.,  there 
is  a  lively  picture  drawn  of  the  riots  which  then  very 
commonly  happened.  People  used  to  come  in  great 
bodies,  sometimes  under  pretence  of  taking  possession  of. 
lands  to  which  persons  pretended  they  had  a  right ;  they 
would  pillage  a  whole  neighborhood,  carry  off  women 
and  children,  and  commit  all  such  acts  of  violence  as 
might  be  expected  from  an  invading  enemy.  To  main- 
tain the  peace  against  such  extraordinary  attacks  required 
more  than  the  ordinary  means.  Among  other  methods  it 
was  ordained,  that  the  statute  of  Northampton  should  be 
kept  in  all  points ;  and  moreover,  that  certain  sufficient 
and  valiant  persons,  lords,  or  others,  should  be  assigned  by 
the  king's  commission,  with  authority  to  take  such 
rioters,  without  waiting  for  an  indictment,  and  commit 
them  to  custody  till  the  coming  of  the  justices.  But  this 
new  authority  was  repealed  by  stat.  2  Eich.  II.,  st.  2,  c.  ii., 
the  statute  of  Northampton  being  thought  quite  adequate 
to  the  purpose.  This  repeal  was  procured  by  some  great 
lords,  who  were  too  much  interested  in  the  outrages  com- 
mitted by  these  people  (many  of  whom  were  their  re- 
tainers and  partisans) 3  to  suffer  any  greater  restraint  to 
be  put  on  their  meetings.  "When  the  villeins,  about  a  year 
or  two  after  this,  had  risen  in  different  parts  of  the  coun- 
try, and  compelled  manumissions  and  privileges  to  be 
granted  them,  it  was  enacted,  as  we  have  seen,  lay  stat.  5 
Eich.  II.,  st.  1,  c.  vi.,  that  rioters  should  be  punished  as 
traitors.  The  discontents  of  the  villeins  continued  all 
through  this  reign.  Upon  the  occasion  of  new  disturb- 
ances made  by  this  order  of  the  people,  particularly  in 

1  Ch.  4.  '  Ch.  20.  3  Vide  ante. 
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Cheshire  and  Lancashire,  it  was  enacted  by  stat.  17  Rich. 
II.,  c.  viii.,  that  sheriffs,  and  other  the  king's  ministers, 
should  take  such  offenders ;  and  that  all  lords,  and  others 
of  the  realm,  should  be  assisting  therein.  "We  shall  see 
what  course  was  pursued  in  the  next  reigns,  for  the  sup- 
pression and  punishment  of  such  disorderly  persons. 

The  two  statutes  against  the  spreaders  of  false  rumors  are 
said  to  have  been  procured  by  the  Duke  of  Lancaster, 
who  was  extremely  unpopular,  and,  at  the  smndaium 
time  of  the  insurrections  among  the  villeins,  "»'»* 
had  been  singled  out  as  a  principal  object  of  their  fury. 
The  first  of  these  is  stat.  2  Rich.  II.,  st.  1,  c.  v.  (a).  The 
design  of  this  act  will  be  best  understood  from  the  pre- 
amble. "  Of  the  devisors  "  (says  the  act)  "  of  false  news, 
and  of  horrible  and  false  lies  of  prelates,  dukes,  earls, 
barons,  and  other  nobles  and  great  men  of  the  realm ;  and 
also  of  the  chancellor,  treasurer,  clerk  of  the  privy  seal, 
steward  of  the  king's  house,  justices  of  the  one  bench  or 
of  the  other,  and  of  other  great  officers  of  the  realm,  of 
things  which  by  the  said  persons  were  never  spoken, 
done,  or  thought ;  in  great  slander  of  them,  and  whereby 
debates  and  discords  might  arise  betwixt  them,  or  be- 
tween them  and  the  commons,  and  great  mischief  to  the 
realm:"  these  were  the  objects  meant  to  be  aimed  at  by 
this  statute ;  and  it  was  enacted,  that  none,  under  griev- 
ous pain,  be  so  hardy  as  to  devise,  speak,  or  tell  any  false 
news,  lies,  or  other  such  false  things,  of  the  above-men- 
tioned persons,  whereof  discord  or  slander  might  arise 
within  the  realm ;  and  those  who  offended  therein  were 
to  be  liable  to  the  statute  of  Westm.  I,1  which  directs 
such  offender  to  be  taken  and  imprisoned  till  he  had 
found  the  person  by  whom  the  speech  was  moved :  but 
this  not  being  likely  to  produce  the  effect  intended,  it 

(a)  In  the  reign  of  Richard  II.  a  case  occurred  in  which  it  was  held  that 
this  statute  did  not  apply  to  slanderous  matter  put  forth  in  an  action  or 
prosecution.  Lord  Beauchamp  brought  an  action  on  the  statute  against  Sir 
Eichard  Croft  and  another,  for  that  they  had  slandered  him  as  a  forger 
of  false  deeds;  and  they  pleaded  that  he  had  brought  a  writ  of  forger  of 
false  deeds  against  Lord  Beauchamp,  and  that  this  was  the  slander  of  which 
the  action  was  conceived,  and  the  plea  was  held  good,  for  that  the  statute  was 
not  intended  to  oust  men  of  their  lawful  actions  {Lord  Beauchamp  v.  Croft, 
Railway's  Rep.,  28).  The  statute  was  intended,  it  was  said,  to  punish  men 
who,  without  any  cause,  slandered  great  men,  not  such  as  merely  pursued 
their  lawful  actions  or  prosecutions,  whether  truly  or  falsely. 
1  Vide  vol.  ii.,  c.  ix. 
34*  2  A 
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was  enacted  that  by  stat.  12  Eich.  II.,  c.  xi.,  that,  should 
he  not  be  able  to  find  such  person,  he  should  be  punished 
by  the  advice  of  the  council,  notwithstanding  the  said 
statutes. 

We  have  hitherto  met  with  nothing  on  the  subject  of 
public  nuisances,  we  find  now  a  statute,1  ordaining  procla- 
mation to  be  made  for  removal  of  public  nuisances ;  such 
as  offal  thrown  in  the  streets  and  ditches  near  towns; 
with  a  penalty  of  forty  shillings  on  offenders ;  who  were 
to  be  called  before  the  chancellor  by  writ,  if  they  refused 
to  remove  the  annoyance.  By  another  act,  the  laws 
against  maintenance  were  directed  to  be  enforced.2 

Notwithstanding  the  act  passed  in  the  last  reign 3  to 
prevent  the  frequent  granting  of  pardons,  great  clamor 
was  still  made  on  this  subject.  We  find  the  commons 
had  petitioned  that  the  king  might  grant  no  more  par- 
dons. To  this  the  king  refused  to  consent,  but  agreed  to 
the  following  act,4  ordaining  that  no  charter  should  be 
allowed  before  any  justice  for  murder,  or  for  the  death  of 
a  man  slain  by  await,  assault,  or  malice  prepense,  for 
treason,  or  rape  of  a  woman,  unless  the  fact  was  specified 
in  the  charter.  Where  the  pardon  of  the  death  of  a  man 
was  exhibited  without  specifying  the  fact,  the  justices 
were  to  inquire,  by  an  inquest  of  the  vicinage  where  the 
fact  was  committed,  whether  the  murder  was  by  await, 
assault,  or  malice  prepense ;  and  if  it  was  found  to  be 
either,  the  pardon  was  to  be  disallowed.  If  any  one  sued 
for  a  pardon  for  the  death  of  a  man  slain  in  either  of  the 
above  ways,  the  chamberlain  was  to  indorse  on  the  bill 
the  name  of  the  person  suing,  upon  pain  of  a  thousand 
marks,  and  the  under-chamberlain  upon  pain  of  five  hun- 
dred. These  bills  were  always  to  be  directed  to  the 
keeper  of  the  privy  seal ;  nor  was  any  warrant  of  the 
privy  seal  to  be  made  out  without  a  bill  so  signed  and 
indorsed.  No  charter  of  pardon  of  treason,  or  felony, 
was  to  pass  the  chancery  without  a  warrant  of  the  privy 
seal,  but  where  the  chancellor  might6  grant  it  ex-officio, 
without  speaking  to  the  king ;  and  great  penalties  were 
to  be  paid  by  those  who  sued  pardons  in  any  of  the  above 
crimes ;  that  is,  an  archbishop  or  duke  was  to  forfeit  a 

1  Stat.  12  Rich.  II.,  o.  13.  *  Stat.  13  Eich.  II.,  at.  2,  c.  L 

2  Stat.  1  Eich.  II.,  c.  4.  »  Vide  vol.  ii,  c.  x. 
s  Vide  ante,  c.  xiv. 
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thousand  pounds,  and  so  in  proportion  of  lesser  dignities; 
a  clerk,  bachelor,  or  other  of  less  estate,  two  hundred 
marks.  But  the  whole  of  this  statute,  except  that  relat- 
ing to  a  specification  of  the  fact,  and  an  inquiry  of  the 
truth  of  it  by  an  inquest,  was  repealed  by  stat.  16  Eich. 
II.,  c.  vi. 

The  statute  2  Richard  II.,  c.  iv.,  may  be  ranked  among 
the  penal  laws  of  this  reign.  This  ordained,  that  mari- 
ners, who  had  been  arrested  and  retained  for  the  king's 
service,  and  then  fled,  should,  besides  forfeiting  double 
what  they  had  taken  for  wages,  suffer  a  year's  imprison- 
ment :  this  offence  was  to  be  inquired  of  before  the  ad- 
miral, or  his  lieutenant.1  It  appears  by  this  act,  that 
mariners  used  then  to  be  compelled  into  the  service  in  a 
way  which  the  legislature  did  not  scruple  to  call  an  arrest; 
signifying  as  compulsory  a  method  as  the  law  made  use 
of  on  any  occasion.  The  carrying  of  gold  or  silver  out 
of  the  kingdom  was  forbidden  by  statute  5  Richard  II., 
st.  1,  c.  ii.,  under  the  penalty  of  forfeiting  all  that  the 
offenders  could  forfeit ;  prelates  were  not  to  export  their 
payments,  even  by  exchange,  without  license.  All  per- 
sons were  by  the  same  act  restrained  from  going  beyond 
sea,  without  the  king's  license,  and  then  it  was  to  be  only 
at  certain  ports :  those  who  offended  therein  were  to  for- 
feit all  their  goods,  and  the  persons  carrying  them  to  for- 
feit their  vessel.  This  law  continued  in  force  till  the 
time  of  James  I.2 

Some  grievances  in  the  manner  of  executing  the  forest 
laws  were  removed  by  stat.  7  Rich.  II.,  c.  iii.  and  iv.3 
It  was  provided,  that  no  jury  should  be  compelled  by  any 
officer  of  the  forest,  or  other,  to  travel  from  place  to 
place,  out  of  the  place  where  their  charge  was  given,  un- 
less they  so  pleased  ;  nor  were  they,  says  the  act,  to  be  con- 
strained to  give  a  verdict  otherwise  than  according  to  their  con- 
science. Again,  no  one  was  to  be  taken  or  imprisoned  by 
any  officer  of  the  forest  without  indictment,  or  being 
taken  with  the  manner,  or  trespassing  in  the  forest ;  nor 
was  any  one  to  be  compelled  to  make  an  obligation  or 
ransom  to  an  officer  of  the  forest ;  and  any  one  offending 
against  this  act,  was  to  pay  the  party  damnified  double 
damages,  and  be  fined  to  the  king. 

1  Vide  ante.  3  Vide  vol;  ii.,  c.  ix. 

2  Stat.  4  James  I.,  c.  i.,  a.  22. 
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While  these  restrictions  were  imposed  on  the  old  forest 
law,  a  sort  of  new  forest  law  began  to  show  itself ;  which, 
since  the  enlargement  it  has  received  in  later  times,  is 
endured  with  as  little  acquiescence  as  the  old ;  being  cal- 
culated, like  that,  to  promote  the  pleasures  of  the  great 
by  restricting  those  of  the  lower  orders  of  society.  This 
new  system  is,  perhaps,  attended  with  particular  circum- 
stances of  aggravation ;  for  whereas  the  old  law  was  for 
the  protection  of  the  king's  diversions,  and  was  local,  this 
is  in  favor  of  all  lords  and  great  landholders, 

Game  l™.  &^  extends  to  every  spot  of  ground  in  the 
kingdom :  so  that,  coming  more  nearly  home  to  the  ob- 
servation of  men,  it  is  more  generally  felt,  though  indeed 
less  severely,  than  the  forest  law. 

The  design  of  the  legislature  in  the  first  act  on  this 
subject  will  appear  from  the  preamble,  which  informs  us, 
that  "divers  artificers,  laborers,  servants,  and  grooms, 
keep  greyhounds  and  other  ctogs,  and  on  the  holidays, 
when  good  Christian  people  be  at  church,  hearing  divine 
service,  they  go  hunting  in  parks,  warrens,  and  connigries 
of  lords  and  others,  to  the  very  great  destruction  of  the 
same ;  and  sometimes  under  such  color  they  make  their 
assemblies,  conferences,  and  conspiracies  to  rise,  and  dis- 
obey their  allegiance."  Thus  was  the  safety  of  the  state, 
as  on  other  occasions,  made  a  reason  for  imposing  the  fol- 
lowing restrictions ;  for  it  was  ordained  by  stat.  13  Rich. 
II.,  st.  1,  c.  xiii.,  that  no  artificer,  laborer,  nor  any  other 
layman,  not  having  lands  or  tenements  of  forty  shillings 
per  annum,  nor  priest,  or  other  clerk  (if  not  advanced  to 
the  value  of  ten  pounds  per  annum)  should  keep  any 

freyhound,  hound,  or  other  dog  to  hunt ;  nor  use  ferrets, 
eys,  nets,  harepipes,  nor  cords,  or  other  engine,  to  take 
or  destroy  deer,  hares,  conies,  or  other  gentlemen's 1  game, 
on  pain  of  a  year's  imprisonment ;  to  be  inquired  of  by 
the  justices  of  the  peace.     This  was  the  first  stone  in  the 
present  fabric  of  game  laws;  and  seems  merely  a  regula- 
tion of  police,  to  confine  the  lower  class  of  people  from 
misspending  their  time  in  a  way  that  was  neither  useful 
to  themselves  nor  the  community. 
The  authority  of  justices  of  the  peace  was  considerably 
jMUas  of  the  enlarged  in  this  reign,  and  several  regulations 
peace.       were  made  for  the  due  holding  of  their  ses- 

1  Des  gentils. 
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sions,  the  proper  choice  of  persons  to  fill  this  office,  and 
other  matters  concerning  their  jurisdiction.  By  stat.  7 
Rich.  II.,,  c.  v.,  they  had  power  to  inquire  of  vagabonds, 
and  to  compel  them  to  find  sureties  for  their  good  be- 
havior, otherwise  to  commit  them  to  prison  till  the  com- 
ing of  the  justices  of  gaol-deli,very.  The  next  statute 
respecting  justices  of  the  peace  is  stat.  12  Rich.  II.,  c.  x., 
which  enacts,  that  in  every  commission  of  the  peace 
there  should  be  assigned  but  six  justices,  besides  the 
justices  of  assizes  (who  were  always  put  into  the  commis- 
sion); and  these  six  justices  were  to  hold  their  sessions 
every  quarter  of  a  year  at  least,  and  by  three  days,  if 
need  were,  on  pain  of  being  punished  at  the  discretion 
of  the  king  and  council,  at  the  suit  of  any  one  who 
would  complain.  They  were  to  inquire  if  mayors,  bail- 
iffs, and  others  properly  executed  what  was  required  of 
them  in  the  ordering  of  beggars  and  vagabonds,  servants 
and  laborers ;  and  were  to  punish  defaults.  ,The  justices 
were  each  to  have  four  shillings  a  day  during  the  sessions, 
and  two  shillings  for  their  clerk ;  this  to  be  paid  by  the 
sheriff  out  of  the  fines  and  amercements  arising  at  the 
sessions.  By  stat.  13  Rich.  II.,  st.  1,  c.  vii.,  it  was  or- 
dained, that  justices  should  consist  of  the  most  sufficient 
knights,  esquires,  and  gentlemen  of  the  law,  of  the  county, 
without  any  exemption  for  the  stewardg  of  lords,  as  was 
granted  by  the  former  act ;  and  they  were  to  be  sworn  to 
put  in  execution  all  the  statutes  relating  to  their  office. 
By  stat.  14  Rich.  II.,  c.  xi.,  there  were  to  be  eight  justices 
in  every  county.  As  some  lords  had  been  put  into  the 
commission  at  that  parliament,  it  was  ordained  that  no 
duke,  earl,  baron,  or  banneret  should  take  any  wages: 
and  the  wages  were  to  be  paid  by  indenture  between  the 
justices  and  the  sheriff.  The  next  statute  relating  to 
these  justices  was  stat.  15  Rich  II.,  c.  ii.,  before  men- 
tioned, which  gives  them  authority  to  proceed  in  a  sum- 
mary way  in  cases  of  forcible  entry.  By  stat.  17  Rich. 
II.,  c.  ix.,  they  were  made  conservators  of  some  old  stat- 
utes for  preservation  of  salmon,  and  the  fry  of  fish.  The 
last  act  on  this  head  is  chap.  x.  of  the  same  statute, 
which  ordains,  that  in  every  commission  of  the  peace 
there  should  be,<if  need  was,  two  men  of  the  law  of  that 
eounty,  who  should  make  deliverance  of  thieves  and 
felons  as  often  as  they  might  think  it  convenient. 
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Such  is  the  progress  that  was  made  by  parliament  in 
altering  our  law  during  this  reign.  The  decisions  of 
courts,  for  the  reasons  before  given,1  we  shall  pass  over 
in  silence.  

The  law  is  not  much  indebted  to  this  king.    It  is  said 
The  king  and   to  have  been  the  inclination  of  Eichard  and 
government.    80me  of  his  favorites  to  countenance  the  en- 
croachments of  the  civil  law;  though  this,  probably,  went 
no  further  than  a  partiality  for  such  parts  of  it  as  favored 
high  sovereign  authority  (a). 

(a)  There  is  no  foundation  for  this  suggestion,  and  the  author  has  passed 
over  the  great  events  of  the  reign  in  a  constitutional  point  of  view  —  the 
audacious  attempt  made  by  the  principal  nobles  to  supersede  the  royal 
authority  by  a  permanent  commission  of  regency.  This  had  been  attempted 
in  previous  reigns,  with  more  pretence  of  excuse ;  the  authority  of  parlia- 
ment not  being  then  so  firmly  established  as  to  afford  adequate  guarantees 
for  the  due  observance  of  the  laws  by  the  crown.  But  that  was  not  so  now ; 
for,  as  Sir  J.  Mackintosh  observes,  after  the  accession  of  Eichard  II.,  there 
are  no  examples  of  any  pretension  to  lay  new  and  general  taxes  on  the 
people  otherwise  than  by  the  estates  of  parliament.  The  parliamentary 
power  of  the  purse  was  then  as  much  an  acknowledged  principle  of  the  con- 
stitution as  it  is  now.  The  right  of  the  commons  to  appropriate  supplies  to 
specific  services  was  first  regularly  introduced  in  the  minority  of  Richard 
II.  (Hist.  Eng.,  vol.  i.).  When,  therefore,  after  an  abortive  attempt  at  a 
prosecution  of  the  chancellor  (for  which  there  was  not  a  pretence),  the  pow- 
erful party  headed  by  Gloucester  forced  the  king,  by  actual  threats  to  his 
life,  to  sign  a  commission  delegating  to  them,  in  effect,  the  royal  authority, 
it  was  clearly  only  a  struggle  by  them  for  supreme  power,  and  it  was  simply 
an  act  of  treason.  The  commission  appointed  them  a  permanent  council, 
authorized  them  to  inquire  into  all  alleged  grievances  of  the  people,  to  hear 
and  determine  all  complaints  which  could  not  be  redressed  by  common 
course  of  law,  and  to  provide  such  remedies  for  all  abuses  as  should  to  them 
appear  proper.  This,  it  is  evident,  transferred  to  them  the  authority,  not 
only  of  king,  but  of  parliament,  and  vested  in  an  absolute  oligarchy  the  su- 
preme power  of  the  state.  The  king  afterwards  consulted  the  judges,  who, 
as  advisers  of  the  crown,  gave  it  most  rightly  as  their  opinion  that  the  com- 
mission was  subversive  of  the  constitution,  and  that  its  having  been  extorted 
from  him  by  threatB  of  violence  was  an  act  of  treason.  The  subsequent 
conduct  of  Gloucester  and  his  party,  in  pretending  to  accuse  the  judges  and 
the  king's  advisers  of  treason,  was  simply  a  continnance  of  their  own  treason- 
able rebellion.  When  they  appealed  or  accused  the  five  lords,  including  the 
chief-justice,  who  had  been  the  king's  chief  adviser,  they  arbitrarily  and 
illegally  arrested  all  the  judges  who  were  the  constitutional  advisers  of 
the  lords  on  an  impeachment ;  and  it  was  then  that  the  king  called  upon 
the  sages  of  the  common  and  civil  law  to  give  to  the  lords  their  opinion  on 
the  bill  of  impeachment.  They  all  declared  it  to  be  illegal.  The  oligarch- 
ical party,  however,  proceeded  in  their  illegal  course ;  and  it  was  on  that 
occasion  they  said  they  were  bound  by  no  other  law  than  the  law  and  custom 
of  parliament  (which  meant  in  this  instance  their  own  will) ;  that  the  king- 

1  Fide  ante. 
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In  the  reign  of  this  prince,  when  the  sovereign  author- 
ity often  changed  hands,  when  the  nation  was  governed 
at  one  time  by  the  king,  at  another  by  an  authority  dele- 
gated to  certain  lords,  who,  in  the  struggle  for  power, 
pursued  each  other  with  the  most  unrelenting  animosities, 
it  is  not  to  be  wondered  that  the  law  was  occasionally 
made  subservient  to  the  successful  party,  and  taught  to 
speak  that  language  which  would  confirm  their  interests, 
and  destroy  all  those  who  opposed  them.  Most  of  the  ex- 
travagances which  arose  from  this  state  of  things,  con- 
sisted in  judgments  of  treason,  and  attainders  of  obnox- 
ious persons,  without  due  examination  or  trial. 

It  was  in  this  spirit,  that  conspiring  the  death  of  the 
dukes  of  Lancaster  and  Gloucester,  the  king's. uncles,  was, 
as  before  mentioned,  declared  by  the  king  and  lords  to  be 
high  treason  ;*  that.  Sir  Thomas  Haxey  was  condemned 
to  die  the  death  of  a  traitor,  for  having  moved  in  the 
house  of  commons,  that  economy  might  be  promoted  at 
court,  and  that  to  attain  such  end,  the  court  should  not 
be  frequented  by  bishops  and  ladies.2  Of  the  like  kind  was 
the  prosecution  before  the  committee  of  parliament, 
against  Henry  Bowet,  attorney  to  the  Duke  of  Hereford, 
who,  having  solicited  for  the  duke  concerning  the  pos- 
session of  his  father's  estate,  was  adjudged  a  traitor ;  but 
in  this  case  the  punishment  of  death  was  changed  to  ban- 
ishment.3 .These  and  the  like  abuses  of  law  and  justice 
must  be  ascribed  to  the  violence  of  the  times.  ' 

There  is  no  Year-Book  of  the  reign  of  Richard  H.  in 
print ;  but  Sir  Matthew  Hale  says,  he  had  seen  the  entire 
years  and  terms  of  this  king  in  manuscript.*  There 
are  some  cases  of  this  reign  to  be  found  in  Jenkins's 
Centuries,  some  in  Keilway,  some  in  Benloe,  and  some 
in  Fitzherbert's  Abridgment  All  these  scattered  notes 
have  been  collected  by  Bellewe,  and  digested  under  heads ; 
making  a  sort  of  substitute  for  a  Year-Book  of  this  king. 

dom  of  England  had  never  been  governed  by  the  civil  law,  nor  would  they 
be  guided  by  the  opinion  of  the  other  courts  of  the  realm.  In  other  words, 
that  they  would  not  be  governed  either  by  civil  law  or  common  law,  or  by 
any  law  at  all  except  their  own  will,  which  was  to  murder  their  political  op- 
ponents, a3  they  accordingly  did.  This  is  another  illustration  afforded  in 
our  annals  that  there  might  be  as  much  tyranny  exercised  by  an  oligarchy 
as  by  a  monarchy,  and  that  it  is  necessary  that  the  powers  of  the  aristocracy, 
not  less  than  of  the  crown,  should  be  under  the  constitutional  control  of  par- 
liament, and  in  subjection  to  the  law. 

1  Cotton's  Abrid.,  354.  3  Tyrr.,  vol.  iii.,  991. 

2  Ibid.,  362.  *  Hist.  Oom.  Law,  175.     . 
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HEN  BY  IV. 

Election  op  Members — Op  the  Clergy — Vicars  instituted  and 
inducted — Statutes  op  Laborers — The  Parliament  and  Coun- 
cil— Attorneys — Bepeal  op  Treasons — Heretics — Multipli- 
cation— Pardons  op  Provors — Insidiatores  Viarum,  etc. — Riots 
—  Actions  upon  the  Case — Op  Assumpsit  —  The  Criminal  Law 
— Peine  porte  et  dure — The  King  and  Government — The 
Statutes  —  Eeports. 

THE  judicial  history  of  Henry  IV.  has  an  advantage 
over  that  of  his  predecessor;  for  the  decisions  of 
courts  as  well  as  the  provisions  made  by  parliament  dur- 
ing this  reign  have  come  down  to  our  times  (a).    Our  at- 

(a)  Upon  the  accession  of  this  the  first  sovereign  of  the  House  of  Lancas- 
ter, afterwards  continued  by  that  of  Tudor,  a  question  of  some  interest  sug- 
gests itself  as  to  the  view  which  was  taken  by  the  kings  of  this  race,  as  to 
their  position  with  reference  to  the  laws  and  liberties  of  the  realm.  This 
question  suggests  itself  in  consequence  of  the  repeated  confirmations  by  the 
king,  and  his  successor,  of  the  Great  Charters,  which  one  would  have  thought 
had  by  this  time,  after  centuries  of  acquiescence  and  confirmation,  become 
sufficiently  established.  No  doubt  this  king  was,  in  strict  law,  a  usurper ; 
and  against  such  a  sovereign  the  parliament  might  naturally  be  disposed  to 
take  guarantees.  But  it  is  conceived  that  this  is  hardly  of  itself  an  adequate 
explanation  of  the  matter,  and  that  its  real  causes  would  refer,  and  have 
much  bearing  upon  subsequent  events.  There  is  strong  ground  for  supposing 
that  all  the  sovereigns,  since  the  Conquest,  had  cherished  the  notion  that  the 
Conqueror  had  acquired  the  realm  by  conquest,  in  the  strict  legal  sense;  the 
result  of  which  would  have  been  an  entire  abrogation  of  all  the  laws  and 
liberties  of  the  nation,  and  hence  a  necessity  for  grants  or  confirmations  of 
them  from  the  crown.  At  all  events,  it  is  a  fact,  that  even  at  this  period  of 
our  history,  centuries  after  the  Great  Charters,  they  were  not  once,  but  again 
and  again  confirmed,  a  fact  which  shows  some  latent  distrust :  and  there  is 
the  further  fact,  that  Henry  VIII.,  on  his  accession,  appears  to  have  styled 
himself  ostentatiously  the  eighth  from  the  Conquest.  Not  only  in  that  age, 
but  in  an  age  long  subsequent,  much  importance  was  attached  to  the  theory 
of  a  conquest ;  for  Lord  Hale  wrote  his  History  of  the  Law  in  a  great  degree 
to  refute  it,  and  argues  against  it  elaborately.  The  age  of  the  accession  of 
the  House  of  Lancaster  would  be  a  natural  occasion  for  the  assertion  of 
such  a  theory,  especially  as  Henry  IV.  was  the  first  sovereign,  since  the 
Conquest,  who  had  really  attained  to  the  crown  by  force  of  arms,  as  no  doubt 
he  had.  Hence,  on  the  other  hand,  parliament  would  be  anxious -to  restrain 
the  supposed  right  of  conquest,  by  repeated  confirmations  of  the  Great 
Charters;  and  scarcely  a  parliament  was  summoned  during  the  present 

408 


CHAP.  XVIII.]  ELECTION  OF  MEMBEBS.  409 

tention,  however,  will  be  principally  engaged  by  the  latter. 
The  laws  of  this  king  are  upon  many  of  the  subjects 
which  were  canvassed  by  parliament  in  the  former  reign. 
One  article  of  regulation  was  wholly  new,  and  distin- 
guishes this  king's  reign  as  the  period  when  the  first  pro- 
visions were'  made  for  securing  to  the  people  a  due  and 
faithful  choice  and  return  of  their  representatives. 
In  the  fifth  year  of  the  present  king  a  special  act  was 

reign,  in  which  there  was  not  such  a  confirmation.    Thus,  in  the  very  first 
act  of  the  first  session  of  parliament,  we  find  a  confirmation  of  the  liherties 
of  the  church,  and  of  all  statutes  not  repealed,  and  of  all  laws  and  usages 
of  the  realm  (Hen.  IV.,  c.  i.),  that  holy  church  have  and  enjoy  all  her 
rights,  liberties,  and  franchises,  and  that  the  Great  Charters  and  other 
good  ordinances  and  statutes  made  in  the  time  of  the  king's  progenitors, 
and  not  repealed,  be  firmly  holden   and   kept;    and  that  the  peace  be 
kept,  so  that  all  his  liege  subjects  may  safely  dwell  according  to  the  laws 
and  usages  of  the  realm ;  and  that  good  justice  and  equal  right  be  done  to 
every  person.   This  was  in  terms  confirmed  by  2  Hen.  IV.,  c.  i. ;  4  Hen.  IV.,  i. ; 
and  7  Hen.  IV.,  c.  i.    These  repeated  confirmations  of  themselves  suggest  a 
sense  of  suspicion,  distrust,  and  insecurity,  arising,  no  doubt,  from  the  no- 
tions of  a  conquest,  long  latent  in  the  breasts  of  the  Plantagenets,  and  now 
perilously  revived  by  the  accession  of  a  usurper,  who  attained  the  crown  by 
force  of  arms.    And  it  is  very  observable  that  in  the  later  of  these  confirma- 
tions, there  are  added  those  remarkable  words  "  saving  to  the  king  his  re- 
gality and  prerogative "  (7  Hen.  IV.,  c.  i.).    This  prerogative  was  upheld, 
even  as  against  the  church.    There  was,  it  will  be  observed,  a  confirmation 
of  the  statutes  of  previous  reigns  (a  confirmation  needless  except  with  refer- 
ence to  the  notion  of  conquest),  and  among  those  were  the  statutes  of  liveries, 
passed  in  the  reigns  of  Richard  II.,  for  the  suppression  of  combinations,  etc. 
So  in  this  reign  statutes  were  passed  against  disseizors  with  force ;  that  is, 
great  persons,  who  make  forcible  entries,  with  force  and  arms  and  numbers 
of  men,  into  other  men's  lands  (4  Hen.  IV.,  c.  viii.);  and  against  riots  or 
routs  (3  Hen.  IV.,  c.  vii.);  and  the  policy  of  these  statutes  was  carried  out 
in  the  subsequent  reigns.    So  with  reference  to  the  church,  there  was  no  re- 
laxation of  the  statutes  passed  in  previous  reigns  against  the  exercise  of 
papal  supremacy,  so  as  to  interfere  with  the  temporal  rights;  but,  on  the 
contrary,  they  were  not  only,  in  general  terms,  re-enacted,  but  were  reaffirmed 
and  aided  by  several  other  statutes.    Thus  there  was  a  statute  that  if  any  do 
accept  a  provision  granted  by  our  holy  father  the  pope  (noslre  sa.nct  pere  It 
pope),  to  any  person  in  religion,  to  be  exempt  from  obedience,  he  should  be 
within  the  danger  of  the  statute  of  provisors  (2  Hen.  IV.,  c.  iii.);  and  another 
statute  enacted  penalties  for  procuring  bulls  to  be  discharged  of  tithes  (2 
Hen.  IV.,  c.  iv.).    And  there  was  a  subsequent  statute,  that  no  provision, 
license,  or  pardon,  should  be  granted  of  a  benefice  full  of  an  incumbent  (7 
Hen.  IV.,  c.  viii.).     This  statute  enacted  that  many  mischiefs  arose  because 
of  many  provisions  made  by  the  pope,  and  licenses  granted  upon  the  same 
by  the  king,  from  which  it  appears  that  the  crown  assumed  the  power  of 
granting  licenses  to  dispense  with  the  statute  of  provisors ;  and  then  got  from 
parliament  power  to  invalidate  its  own  licenses.    Parliament,  however,  was 
always  ready  to  aid  the  crown  against  the  church,  and  this  sovereign  sought 
to  rule  with  the  support  of  parliament.    And  this  was  the  spirit  and  policy 
of  all  the  sovereigns  of  this  dynasty,  and  of  the  House  of  Tudor,  which  suc- 
ceeded them. 
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passed  for  the  punishment  of  a  person  who  had  assaulted, 
beat,  and  wounded  a  menial  servant  to  one  of  the  knights 
representing  the  county  of  Somerset,  during  the  time  of 
parliament.  It  was  enacted,1  that  proclamation  should  be 
made  where  the  fact  was  done,  commanding  the  offender 
to  appear  in  the  king's  bench  within  a  quarter  of  a  year ; 
if  not,  to  be  attainted  of  the  fact,  and  pay  the  injured 
party  double  damages,  to  be  taxed  by  the  judges,  or,  if 
need  were,  by  an  inquest ;  and  further  pay  a  fine  to  the 
king ;  and  so  (says  the  act)  shall  it  be  in  all  similar  cases.  It 
was  in  the  same  parliament  prayed,  that  all  persons  who 
arrested  a  knight,  or  burgess,  or  any  of  their  servants, 
knowing  them  to  be  such,  should  be  fined  at  the  king's 
pleasure,  and  render  treble  damages  to  the  party  grieved. 
To  this  it  was  answered,  that  there  was  a  sufficient  remedy 
already.2  "What  this  remedy  was  does  not  appear,  unless 
it  is  to  be  collected,  that  the  privilege  was  so  notorious 
and  established,  as  to  entitle  the  party  injured  to  an  ac- 
tion. 
It  was  complained  in  parliament,  that  the  election  of 
Election  of  knights  of  counties  was  sometimes  made  ac- 
members.  cording  to  the  pleasure  of  the  sheriffs,  and 
generally  against  the  form  of  the  writ  directed  to  the 
sheriff.  To  prevent  this  in  future,  it  was  enacted  by  stat. 
7  Hen.  IV.,  c.  xv.,  that  the  election  of  knights  should  be 
in  tike  following  way :  namely,  at  the  next  county  to  be 
held  after  the  delivery  of  the  parliament  writ,  proclama- 
tion was  to  be  made  in  the  full  county  of  the  day  and 
place  of  the  parliament ;  and  that  all  those  then  present, 
as  well  suitors  duly  summoned  for  that  cause,  as  others, 
should  enter  upon  the  election  of  knights ;  and  then,  in 
full  county,  they  were  to  proceed  freely  and  indifferently, 
notwithstanding  any  request  or  command  to  the  contrary. 
After  they  were  chosen,  their  names  were  to  be  written  in 
an  indenture,  under  the  seals  of  all  those  who  chose  them, 
and  tacked  to  the  same  writ  of  parliament ;  which  indent- 
ure, so  sealed  and  tacked,  was  to  be  held  for  the  sheriff's 
return  of  the  said  writ,  as  far  as  concerned  the  knights  of 
the  shire.  It  was  also  enacted,  that  in  the  writs  of  the 
parliament,  in  future,  this  clause  should  be  put :  et  electionem 
tuam  in  pkno  comitatu  tuo  factam  distinct^  et  apertb  sub  sigilb 

1  Ch.  6.  *  Cott.  Abri.,  p.  433,  b.  74 
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tuo,  el  sigittis  eorum  qui  electioni  illi  interfuerint,  nobis  in  cancel- 
land  nostrd  ad  diem  et  hcum  in  brevi  contentos  certifices  indilaie. 
But  because  no  penalty  was  inflicted  by  this  statute  on 
sheriffs  who  did  not  conform  thereto,  it  was  ordained  by 
stat.  11  Hen.  IV.,  c.  ii.,  that  the  justices  of  assize  should 
inquire  of  such  returns  in  their  sessions ;  and  if  it  was 
found  by  inquest,  and  due  examination  before  them,  that 
a  sheriff  had  made  a  return  contrary  to  this  act,  he  was  to 
be  fined  one  hundred  pounds ;  and  knights  so  unduly  re- 
turned were  to  lose  their  wages.  Before  these  two  acts 
there  was  no  statute  relating  to  this  matter,  unless  the 
statutes  of  Edward  I.,1  for  free  elections  could  be  considered 
as  such. 

The  two  grand  objects  of  reformation  in  church  matters, 
the  restraining  the  interference  of  papal  authority,  and 
providing  for  the  regular  maintenance  of  vicars, 

j    •       i1_-  •  mi  '     Of  the  clergy. 

were  pursued  in  this  reign.  1  he  weapon  now 
used  against  the  pope  and  his  adherents  was  the  statute  of 
provisors,  13  Richard  II. ,  st.  2,  c.  iii.,  which  had  put 
the  proceeding  by  praemunire  facias  into  a  stricter  course.2 
Many  new  cases  were  now  brought  within  the  penalty  of 
this  law.  It  was  enacted  by  stat.  2  Hen.  IV.,  c.  iii.,  that 
if  provision  was  made  by  the  Bishop  of  Eome  to  any  per- 
son, religious  or  secular,  to  be  exempt  from  obedience 
regular,  or  to  have  any  office  perpetual  within  houses  of 
religion,  or  as  much  as  one  regular  person  of  religion,  or 
two,  or  more,  had  in  the  same,  and  such  provisors  accepted 
the  same,  they  should  incur  the  pains  of  stat.  13  Richard 
II.,  st.  2,  c.  iii.  Again,  because  complaint  was  made  that 
the  (jstertians  had  purchased  bulls  to  be  discharged  of 
tithes,  and  that  this  exemption  used  to  be  extended  to  their 
tenants,  it  was  enacted,3  that  they  should  continue  in  the 
condition  they  were  in  before  the  purchase  of  such  bulls ; 
and  they  and  all  other  orders  which  purchased  bulls,  or  by 
color  of  any  bulls  pretended  to  avail  themselves  of  a  dis- 
charge from  tithes,  were  to  be  warned  to  appear  in  two 
months  by  writ  of  'praemunire  facias  ;  and  if  they  made  de- 
fault, or  were  attainted,  they  were  to  incur  the  penalties 
of  the  before-mentioned  act  of  Richard  II. 

Such  were  the  securities  provided  for  the  due  payment 
of  tithes,  when  an  act  was  passed  in  aid  of  the  statute  of 

1  Vide  vol.  ii.,  c.  is.  *  Vide  ante,  c.  xiii.  *  Ch.  4. 
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Richard  II.,1  concerning  vicars  (a)*  It  was  by  stat.  4  Hen. 
rV.,  c.  xii.,  enacted,  that  the  former  statute 
tuwdViid  fn-  should  be  duly  observed ;  that  licenses  of  ap- 
propriation made  since  should  be  reformed  ac- 
cording to  the  effect  of  that  act ;  and  if  such  reformation 
was  not  made  within  a  certain  time,  the  appropriation  and 
license  were  to  be  void.  All  appropriations  of  vicarages 
since  the  first  year  of  Richard  II.,  were  declared  void. 
And  further  it  was  enacted,  that  in  every  church  so  appro- 
priated, or  to  be  appropriated,  a  secular  person  should  be 
ordained  vicar  perpetual,  canonically  instituted  and  inducted,, 
and  convenably  endowed  by  the  discretion  of  the  ordinary,  to 
do  divine  service,  to  inform  the  people,  and  to  keep  hospi* 
tality ;  and  no  religious  person  was  to  be  made  vicar  in  any 
church  so  appropriated.  Thus  was  it  at  length  ordained, 
that  vicars  should  have  institution  and  induction,  which 
gave  them  the  same  tenure  as  parsons ;  and  to  avoid  the 
abuses  which  had  been  so  long  complained  of,  religious 
houses  were  no  longer  suffered  to  appoint  any  of  their  own 
body  to  such  appropriated  vicarages  as  belonged  to  them. 
The  religious  orders  were  no  longer  in  such  considera- 
tion as  they  had  been.     A  statute  was  made  in  this  parlia- 

(a)  As  already  has  been  seen,  it  has  been  held,  even  before  the  statute  of 
Richard  II.,  as  to  endowment  of  vicarages,  that  vicarages  could  be  endowed ; 
and  that  if  so  endowed,  the  vicars  could  recover  their  endowments  by  legal 
process,  either  against  the  parsons  or  strangers  (40  Edw.  III.,  f.  12).  After 
the  above  act  of  4  Henry  IV.,  that  is  in  the  10th  of  Henry  IV.,  a  case  arose 
in  the  courts  of  law,  in  which  an  appropriation  was  involved,  and  which  is 
worth  quoting,  as  showing  the  strong  tendency  of  the  courts  to  make  all' 
things  relating  to  the  church  establishment  matter  of  secular  cognizance : 
"The  abbey  of  Saltash  was  appropriate  to  the  college  of  Windsor,  and  upon 
the  appropriation  the  vicar  was  endowed,  etc.,  and  was  bound  in  a  great  sum 
before  the  collector  of  the  pope  (del  Pape)  in  England  (with  the  assent  of  the 
ordinary),  to  pay  to  the  chamber  of  the  pope,  upon  condition  that  he  should 
do  certain  things,  which  he  had  failed  in ;  wherefore  the  dean  of  the  college 
came  to  the  chancery,  and  showed  that  he  had  sued  him  in  a  plea  before  the 
collector  of  the  pope,  and  that  the  vicar  had,  on  the  suggestion  that  the  plea 
of  covenant  or  of  debt  on  contract  made  within  the  realm,  pertained  to  the 
courts  of  the  king,  obtained  a  prohibition  to  the  collector  of  the  pope,  direct- 
ing him  to  disseize  his  plea.  The  collector  prayed  a  writ  to  proceed:  Thirn- 
ing,  J.,  at  first  said  the  'writ'  should  go.  Hankford  said:  The  king  is  well 
informed  by  all  the  archbishops,  and  bishops,  and  others,  who  have  spiritual 
jurisdiction.  And  when  the  collector  of  the  pope  came  to  England,  he 
brought  two  bulls,  of  which  the  king  has  one,  and  he  himself  the  other.  But 
I  do  not  think  he  can  intervene,  and  sue  in  this  matter.  And  afterwards  by 
counsel  of  the  Archbishop  of  Canterbury,  a  consultation  was  refused"  (10 
Hen.  IV.). 

1  Vide  ante,  c.  xvii. 
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ment  restraining  the  four  orders  of  friars,  that  is,  the 
friars  minors,  Augustines,  Preachers,  and  Carmelites,  from 
taking  any  person  into  their  order,  under  fourteen  years 
of  age,  without  the  assent  of  the  parents  of  the  child ;  and 
the  chancellor  was  authorized,  upon  complaint  duly  made 
hefore  him,  to  inquire  into  breaches  of  this  statute,  and  to 
punish  the  heads  of  the  society  according  to  his  discre- 
tion.1 

Further  provision  was  made  for  the  regular  payment 
of  tithes.  It  was  enacted  by  stat.  5  Hen.  IV.,  c.  x.,  that 
farmers  and  occupiers  of  the  possessions  of  aliens  should 
be  bound  to  pay  all  tithes  due  to  parsons  and  vicars,  not- 
withstanding they  were  seized  into  the  king's  hands,  or 
any  prohibition  to  the  contrary.  Again,  it  was  ordained 
by  stat.  7  Hen.  IV.,  c.  vi.,  that  no  person  should  be  dis- 
charged of  tithes  by  color  of  any  bulls ;  and  if  any  were 
molested  by  pretence  of  such  bulls,  the  offenders  were  to 
be  liable  to  the  penalty  inflicted  on  the  Gistertians  by  stat. 
2  Henry  IV.,  c.  iv.  Because  it  had  sometimes  happened, 
that  provisions  from  the  pope  had  been  licensed  by  the 
king,  it  was  enacted,2  that  no  license  or  pardon  so  granted 
should  be  available,  if  the  benefice  was  full  of  an  incum- 
bent at  the  time  it  was  granted.  These  licenses  showed 
that  the  statutes  against  provisions  were  not  executed 
with  rigor.  However,  in  the  ninth  year  of  this  king,  a 
statute3  was  made,  confirming  all  the  statutes  against 
provisions  and  translations  of  bishops,  and4  declaring  that 
the  election  to  spiritual  preferments  should  be  free.  The 
other  laws  relating  to  church  matters  were  such  as  were 
made  against  heresies ;  but  these,  unhappily  for  the  first 
promoters  of  reformation  in  our  church,  were  of  a  sort 
which  obliges  us  to  rank  them  amongst  those  that  make 
a  part  of  our  penal  law. 

Nothing  remarkable  was  ordained  respecting  the  lower 
class  of  people,  except  a  regulation  about  ap-  statutes  of 
prentices,  made  by  stat.  7  Hen.  IV.,  c.  xvii.  It  w»™™- 
was  conaplained,  that,  notwithstanding  the  statute  of 
Canterbury,8  ordaining  that  no  person  who  had  worked 
in  husbandry  till  twelve  years  of  age  should  be  permitted 
to  be  put  to  any  mystery  or  handicraft,  yet  the  children  of 
many  persons  having  no  land  or  rent,  were  bound  ap- 

1  Stat.  4  Hen.  IV.,  c.  17.  *  Ibid.  '  Vide  ante,  c.  xiii. 

1  Ch.  8.  *  Ibid,  9. 
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prentice  to  crafts  in  cities  and  boroughs,  "for  the  pride  of 
clothing,  and  other  evil  customs  that  servants  do  use  m  the  same;" 
which  produced  a  scarcity  of  laborers  and  servants.  To 
prevent  this,  it  was  enacted  by  the  above  act,  that  no  one 
should  put  his  son  or  daughter  apprentice  to  any  craft  or 
labor  within  a  city  or  borough,  except  he  had  land  or  rent 
to  the  value  of  twenty  shillings  per  annum  at  least ;  but 
he  should  put  them  to  other  labor  as  his  estate  required, 
on  pain  of  one  year's  imprisonment.  Any  person  willing 
to  make  his  child  apprentice,  was  to  bring  to  the  mayor 
or  bailiff  of  the  place  a  bill  sealed  by  two  justices  of  the 
peace,  testifying  the  value  of  the  parent's  lands.  Any 
person  taking  an  apprentice  contrary  to  this  act,  was  to 
forfeit  a  hundred  shillings,  to  be  recovered  by  complaint 
to  the  justices  of  the  peace.  All  laborers  and  artificers 
were  annually  to  be  sworn  at  the  leet,  to  observe  the  stat- 
utes relating  to  their  wages  and  service;  and  if  they 
refused,  they  were  to  be  put  in  the  stocks  for  three  days. 
To  facilitate  this,  it  was  provided,  that  every  town  or 
seigniory  not  having  stocks  should  be  fined  a  hundred 
shillings. 

The  laws  passed  in  this  reign  respecting  the  rights  of 
property  were  few;  being  only  those  which  concerned 
the  king's  grants.  It  should  seem  that  Henry,  as  well  as 
Richard,  had  been  too  easy  in  making  grants  to  his  favor- 
ites: to  prevent  this  in  future,  it  was  endeavored  to  avoid 
the  misrepresentations  and  deceits  which  used  to  be  im- 
posed on  the  king  to  obtain  such  grants.  Thus  it  was 
provided,  by  stat.  1  Hen.  IV.,  c.  vi.,  that  all  those  who 
demanded  lands,  tenements,  rents,  offices,  annuities,  or 
any  other  profits,  should  make  express  mention  in  their 
petitions  of  the  value  of  the  thing,  and  also  of  such  things 
as  they  before  had  of  the  gift  of  the  crown ;  and  in  failure 
of  this,  the  grant  was  to  be  void.  Again,  it  was  or- 
dained,1 that  where  lands  were  granted  to  the  king  with- 
out title  found  by  inquest,  or  the  king  being  otherwise 
entitled  to  enter,  those  who  were  disseized  by  the  king's 
patentees  should  have  a  special  assize,  without  the  chan- 
cellor speaking  to  the  king ;  and  if  they  recovered,  should 
have  treble  damages.  The  statute  requiring  the  value  of 
the  thing  petitioned  for,  to  be  specially  mentioned,  was 

1  Ch.  11. 
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explained  by  stat.  2  Hen.  IV.,  c.  ii.,  which,  among  other 
matters,  excepts  all  confirmations  and  licenses  to  be  made 
by  the  king :  these  were  not  to  be  void,  though  the  peti- 
tion did  not  mention  the  value.  Stat.  4  Hen.  IV.,  e.  iv., 
went  still  further  than  the  first ;  for,  after  declaring  that 
the  king  would  make  grants  to  none  but  those  who  de- 
served it,  and  as  it  should  seem  best  to  himself  and  his 
council,  it  ordained,  that  all  those  who  made  any  demand 
contrary  thereto  should  be  punished  by  the  advice  of  the 
king  and  council,  and  never  have  their  demand.  After 
this,  a  further  explanation  was  made  of  stat.  1  Henry  IV., 
by  excepting  the  queen  and  the  king's  son.1 

An  attempt  was  made  by  the  commons  to  effect  an 
alteration  in  the  judicature  of  parliament.  The  commons, 
who  had  been  called  to  parliament  in  the  reign  of  Edward 
L,  merely  to  consent  to  taxes  upon  themselves  and  their 
constituents,  when  they  had  discharged  that  office,  were 
not  any  further  considered,  nor  looked  upon  as  a  necessary 
part  of  the  legislature.  The  attention  which  had  been  oc- 
casionally shown  to  their  petitions  for  redress  of  griev- 
ances, by  making  statutes  in  pursuance  of  them,  was  a 
matter  of  grace  in  the  king,  and  lords,  and  was  usually 
conferred  either  to  reward  them  for,  or  to  purchase,  a 
supply  of  money.  In  proportion  as  the  king  stood  in  need 
of  this  resource,  those  who  held  the  purse  of  the  nation 
grew  into  importance. 

The  annual  sitting  of  parliament  during  the  long  reign 
of  Edward  III.  had  familiarized  the  commons  so  much  to 
the  condition  of  parliament  men,  that  they  The  parliament 
began  to  consider  themselves  as  part  of  the  wi(*<!°uncil- 
legislature;  and  their  claim  was  so  far  favored,  that  their 
assent  is  mentioned  not  only  to  the  taxing  of  their  con- 
stituents, but  sometimes  to  general  laws  for  the  govern- 
ment of  the  kingdom.  Notwithstanding  this,  matters 
purely  of  a  judicial  nature  were  still  considered  as  within 
the  exclusive  province  of  the  king  and  lords.2  It  was  a 
part  of  their  original  constitution  to  be  the  supreme  court 
of  the  nation ;  and  (it  was  thought)  the  admission  of  the 
commons  to  assent  to  general  laws  could  make  no  prece- 
dent that  would  entitle  them  to  interfere  with  the  judica- 
ture of  parliament. 

1  Stat.  6  Hen.  IV.,  c.  2.  *  Vide  ante,  c.  xiv. 
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But  the  consequence  of  allowing  the  commons  to  assent 
to  laws  in  the  time  of  Edward  HI.  was,  that  during  the 
reign  of  Richard.  II.  this  was  settled  hy  long  usage  into  a 
matter  of  right ;  and  in  the  reign  of  Henry  IV.  they  ad- 
vanced their  pretensions  so  far  as  to  claim  a  participation 
in  that  judicial  capacity  which  the  lords  had  deemed  to 
be  solely  their  own.  In  this  attempt  they  might  reason 
upon  very  just  ground.  The  awards,  they  might  say, 
made  by  the  king  and  lords  in  matters  of  private  prop- 
erty were  agreed  to  be  the  highest  judgments  that  could 
be  given ;  they  are  upon  subjects  which  are  not  within 
the  cognizance  of  inferior  courts ;  and  the  relief  afforded 
is  of  a  kind  which  dispenses  with  and  overrules  the 
general  course  of  the  law ;  but  the  law  cannot  be  dis- 
pensed with,  nor  altered  otherwise  than  by  an  act  of  the 
legislature;  therefore  the  assent  of  the  commons,  as  a 
part  of  the  legislature,  is  necessary  in  all  these  judgments 
on  private  petitions.  In  this  manner  might  the  commons 
have  argued ;  and  probably  such  reasoning  as  this  encour- 
aged them  in  the  following  instance  to  advance  their 
claim  to  this  supposed  right. 

In  the  reign  of  Henry  IV.  there  was  a  petition  to  the 
king  in  parliament  on  behalf  of  the  restored  archbishop, 
praying  that  he  might  have  recovery  for  sundry  wastes 
and  spoils  against  Roger  "Walden,  who  had  been  appointed 
to  the  see  during  his  exile.  The  king  instantly  granted 
it,  and  it  became  an  award  in  the  usual  way.  But  the 
commons  hearing  of  this,  prayed  the  king,  that  since 
they  were  not  made  privy  to  the  judgment,  no  record 
might  be  made  to  charge  or  make  them  parties  therein,  a 
language  which  was  artfully  enough  contrived  to  conceal 
any  consciousness  that  their  interference  might  be  thought 
new  or  ill-founded.  But  the  king  was  more  explicit  in 
his  answer :  the  archbishop,  by  his  command,  told  them, 
that  the  commons  in  parliament  were  only  petitioners  ;  and  that 
all  judgments  belonged  to  the  king  and  lords,  unless  in  statutes 
and  the  like;  which  ordinance  the  king  willed  should  be 
from  that  time  observed.1  The  commons  acquiesced  in 
this  command  of  the  king,  and  no  further  attempt  was 
made  in  thiB  and  the  next  two  reigns  to  participate  in 
the  judicature  of  the  king  and  lords. 

1  Port.  Eist.,  vol.  ii.,  50. 
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The  jurisdiction  of  the  parliament  and  council  was 
still  viewed  with  a  jealous  eye.1  It  was  complained,  that 
after  judgment  given  in  the  king's  courts,  the  parties 
were  made  to  come,  upon  grievous  pain,  sometimes  before 
the  king  himself,  sometimes  before  the  king's  council, 
and  sometimes  to  the  parliament,  to  answer  there  anew ; 
which  was  considered  as  subversive  of  the  common  law, 
as  well  as  a  great  grievance  to  the  people  (a).  To  prevent 
this  in  some  degree,  it  was  enacted,  by  stat.  4  Hen.  IV.,  c. 
xxiii.,  that  after  judgment  given  in  the  king's  courts, 
the  parties  and  their  heirs  should  continue  in  peace  until 
the  judgment  was  undone  by  attaint  or  error,  according 
to  the  old  laws. 

Though  the  preamble  of  this  statute  is  only  aimed  at 
subpoenas  summoning  persons  before  the  king  himself,  the 
council,  and  the  parliament,  yet  the  enacting  clause  is  so 
general,  that  it  might  be,  and  afterwards  was,  construed 
as  applicable  to  the  equity  jurisdiction  in  chancery.  It 
was  an  easy  construction  to  say,  that  all  equitable  con- 
siderations arising  on  such  judgments  should  be  silenced; 
and  that  no  court,  upon  any  ground  whatsoever,  should 
presume  to  discuss  their  propriety,  or  suspend  their  effect. 

The  commons  had  two  years  before  gone  further  than 
the  provisions  of  this  act  respecting  the  two  new  courts 
of  equity,  for  they  prayed  that  no  subpoena  might  issue 
out  of  the  chancery  or  exchequer.2  It  was  also  prayed  in 
the  same  parliament,  that  there  might  issue  out  of  the 

(a)  The  statute  is  in  these  terms,  as  it  is  in  the  original  statutes  in  c.  xxii. ; 
"  Item,  come  sibren  en  pie  roial  come  personel,  apres  judgments  rendez  en 
les  courts  notre  seignieur  le  roy  les  parties  sont  faitz  vener  sur  greveuse  peine 
a  le  faits  devants  le  roy  mesmes  et  a  le  faitz  devant  le  conseil  du  roy,  et  a  le 
faitz  en  parliament  dent  rendre  de  novel  a  grand  amentissement  des  parties 
suis  dets  et  en  la  subversion  del  commune  ley  del  terre  ordeines  est  et  es- 
tablies  que  apres  judgments  rendus  en  les  courts  le  roy  les  parties  et  lour 
heires  ent  soient  en  pees  tanque  al  judgment  soit  anientes  per  atteint  ou  per 
erronr  si  errour  y  ad  come  il  ad  estes  uses  per  la  ley  en  temps  des  progeni- 
tours  notre  dit  seignieur  le  roy."  This  statute  is  mentioned  in  no  other  law- 
book but  Doctor  and  Student,  and  in  Coke's  Institutes.  In  the  former  work,  it 
is  said  that  its  effect  was,  that  judgments  given  in  the  king's  court  should 
not  be  examined  in  chancery  or  elsewhere  (which  certainly  is  not  according 
to  the  terms  of  the  statute,  in  which  there  is  no  mention  of  the  chancery  nor 
"elsewhere"),  but  he  adds  that  it  did  not  prohibit  equity,  but  only  undue 
interference  with  judgments  at  law,  and  he  admits  equity  (Doctor  and  Stu- 
dent,  lib.  i.,  c.  xvii.,  xviii.).  In  the  Institutes  it  is  cited  against  the  jurisdiction 
of  chancery,  but  it  is  conceived  it  was  aimed  at  the  council. 

1  Vide  ante,  c.  xiv.  *  Cott.  Abri.,  p.  410,  s.  xcix. 
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exchequer  no  more  writs  of  datum  est  nobis  intelligi.    But  to 
this  it  was  answered,  that  the  old  usage  should  continue.1 

It  seems,  that  while  the  chancellor  was  trying  all  means 
to  establish  his  judicature,  there  began  silently  to  obtain 
in  the  court  of  exchequer  a  practice  to  entertain  suits 
in  the  like  manner  by  subpoena,  and  suggestions  by  bill, 
which  proceedings  are  here  complained  of  as  equally  new 
and  illegal  with  those  in  chancery.  It  was  not  at  all  un- 
natural, that  an  equitable  jurisdiction  should  be  exercised 
by  the  court  of  exchequer;  for  the  cognizance  of  the 
king's  debts  being  confined  to  that  court,  it  would  have 
been  hard  indeed  that  suitors  there  should  be  deprived  of 
those  equitable  remedies  which  all  common  suitors  might 
have  in  chancery ;  and  as  this  court  had  a  chancellor  of 
its  own,  there  seemed  nothing  wanting  to  complete  the 
form  and  circumstance  of  a  court  of  equity.  Thus,  as 
common  persons  sued  in  chancery,  it  became  the  custom 
for  the  king's  debtors  to  file  their  bill  in  the  exchequer. 
So  ill-founded  is  the  opinion,  that  the  court  of  equity  in 
the  exchequer  was  not  heard  of  till  the  time  of  Henry 
VIIL,  and  that  it  was  founded  on  stat.  33  Hen.  VIH.,  c. 
xxxix.2  At  length,  the  connection  between  a  chancellor 
and  a  court  of  equity  became  so  inseparable,  that  it  will 
be  hardly  too  general  to  pronounce,  wherever  that  ofiicer 
was,  there  was  also  that  jurisdiction. 

At  another  time,  we  find  it  was  prayed  by  the  com- 
mons, that  the  statutes  about  suggestions  made  in  the  reigns 
of  Edward  III.  and  Richard  II.  should  be  observed.3 
"With  all  this  solicitude  to  keep  the  jurisdiction  of  the 
council  within  bounds,  there  is  more  frequent  mention 
of  it,  and  more  instances  of  its  judicial  powers,  than  in 
any  former  period.*  Many  applications  were  made  to  par- 
liament concerning  the  bounds  of  jurisdiction  in  the  con- 
stable and  marshal,  and  the  steward  and  marshal ; 6  but 
no  statute  was  enacted  on  either  of  those  points. 

The  jurisdiction  of  the  court  of  admiralty  still  con- 
tinued to  excite  jealousies,  and  many  applications  were 
made  to  parliament  on  the  subject.  These  produced  a 
statute  in  the  second  year  of  the  king,  by  which  it  was 
enacted  that  the  statute  of  Richard  II.  should  be  observed ; 

1  Cott.  Abri.,  p.  413,  <>.  xcix.  "  4  Inst.,  118. 

8  Cott.  Abri.,  p.  422,  s.  xxviii.  4  Cott.  Abri,  Hen.  IV.,  pasdm. 

6  Cott.  Abri,  p.  411,  s.  lxxix. ;  p.  432,  s.  lxiv. 
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and,  moreover,  that  whosoever  felt  himself  grieved  con- 
trary thereto,  should  have  his  action  by  writ  grounded 
upon  the  case  against  him  who  so  sued  in  the  admiral's 
court,  and  recover  double  damages.  The  party  was  also 
to  forfeit  ten  pounds  to  the  king. 

Next,  as  to  the  course  of  proceeding,  and  other  matters 
relating  to  the  ordinary  administration  of  justice.  The 
grievous  injury  done  by  those  who  made  forcible  entries, 
and  otherwise  got  violent  possession  of  land,  occasioned 
some  statutes  that  ,  rendered  the  proceeding  by  assize 
rather  more  expeditious :  this  was  by  granting  of  course 
a  special  assize,  to  inquire  of  the  fact  immediately,  with- 
out waiting  for  the  general  commission,  which  issued 
only  twice  a  year.  The  first  instance  in  which  the  par- 
liament resorted  to  this  method,  was  where  persons  had 
obtained  grants  of  the  king,  and  by  virtue  of  such  patents 
had  turned  out  the  true  owners.  It  was  enacted  by  stat. 
1  Hen.  IV.,  c.  viii.,  that  where  lands  were  granted  by  the 
king's  patent,  without  title  found  by  inquest  or  other- 
wise, and  the  king  had  no  entry  by  law,  the  person  so 
disseized  should  have  a  special  assize  of  the  chancellor's 
grant,  without  any  suit  to  the  king ;  and  if  he  recovered,  he 
was  to  have  treble  damages.  The  next  instance  in  which 
special  assizes  were  to  be  granted  without  suit  to  the 
king,  was  where '  any  one  made  forcible  entry  to  the  use 
of  himself  or  of  another,  by  way  of  maintenance,  or  took 
and  carried  away  any  goods  from  the  possessor  of  the 
freehold  after  such  forcible  entry ;  in  such  cases  the  party 
attainted  was  to  suffer  a  year's  imprisonment,  and  yield 
double  damages.  In  such  special  assizes  was  to  be  named 
a  justice  of  one  of  the  benches,  or  the  chief-baron,  if  he 
was  a  man  of  the  law. 

We  have  seen,2  that  by  the  statute  of  Richard  II.  a  dis- 
seizee was  enabled  to  bring  his  assize  against  the  disseizor 
if  he  took  the  profits,  and  the  assize  was  brought  within 
a  year ;  this  limitation  was  not  thought  too  short,  and 
therefore,  by  stat.  4  Hen.  IV.,  c.  vii.,  the  disseizee  is  al- 
lowed to  bring  his  assize  against  the  first  disseizor  at  any 
time  during  the  disseizor's  life,  if  he  took  the  profits. 
As  to  other  real  writs,  the  demandant  was  to  commence 
his  suit  within  a  year  against  the  person  who  was  tenant 

1  Stat.  4  Hen.  IV,  c.  8.  *  Vide  ante,  c.  xyii. 
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of  the  freehold  at  the  time  the  action  accrued  to  him,  if 
such  tenant  took  the  profits  at  the  time  the  suit  was  com- 
menced. This  provision  was  followed  by  several  others 
of  the  same  nature  in  subsequent  reigns,  and  they  were 
usually  called  statutes  of  pernors  of  profits. 

Because  in  assizes  of  novel  disseisin,  and  other  real 
writs,  it  had  been  common,  where  lands  lay  in  ancient 
demesne  and  within  franchises,  to  charge  the  bailiff,  lord, 
mayor,  or  other  chief  officer,  as  a  wrong-doer,  in  order  to 
deprive  him  of  the  benefit  of  his  franchise  in  that  instance, 
it  was  enacted  by  stat.  9  Hen.  IV.,  c.  v.,  that  in  such  cases 
the  justice  of  assize  should  (if  the  persons  required  it) 
first  inquire  by  the  assize  in  the  country  whether  they 
were  really  disseizors  or  tenants ;  and  if  it  was  found  that 
tbey  were  named  by  collusion  and  fraud,  the  writ  was  to 
be  abated,  and  the  plaintiffs  to  be  in  grievous  mercy.  The 
other  statute  relating  to  real  writs  is  stat.  4  Henry  IV., 
c.  xxii.,  concerning  the  remedy  incumbents  were  to  have 
if  ejected  by  the  king's  presentee;  these  persons  were 
hereby  permitted  to  sue  at  any  time  without  being  con- 
fined to  the  term  of  a  year,  as  they  had  been  by  some  late 
acts.1 

Some  few  regulations  were  made  respecting  personal 
actions,  and  actions  in  general.  It  was  enacted  by  stat. 
2  Hen.  IV.,  c.  vii.,  where  a  matter  was  adjourned  on  ac- 
count of  some  difficulty,  after  a  verdict,  that  if  the  verdict 
had  passed  against  the  plaintiff,  he  should  not  be  non- 
suited ;  meaning  that  he  should  be  barred  by  the  verdict. 
This  expedient  of  plaintiffs  resorting  to  a  nonsuit  was 
used  on  other  occasions.  The  commons  prayed,  that  when 
the  defendant  had  waged  his  law,  the  plaintiff  might  not 
be  nonsuited ;  but  no  statute  was  made  to  prevent  it.2  It 
had  lately  become  th«  practice,  that  a  defendant  should 
not  be  admitted  to  wage  his  law  against  an  account  settled 
before  auditors,  though  this  was  contrary  to  the  usage  in 
the  time  of  Edward  III.3  It  was  complained,  that  this 
new  point  of  law  had  been  much  abused;  for  plaintiffs 
would,  in  an  action  of  debt  upon  arrears  of  account,  sur- 
mise that  the  defendant  had  accounted  before  auditors; 
which  auditors  might,  perhaps,  be  only  apprentices  or 
servants  to  the  plaintiff;  and  in  truth  no  account  had 

1  Vide  ante,  c.  xv.      *  Cott.  Abri.,  p.  466,  s.  xxxiii.     8  Vide  ante,  c.  xiv. 
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been  taken,  nor  was  anything  really  due ;  but  tbe  plain- 
tiff would  get  a  favorable  inquest,  and  so  obtain  a  re- 
covery. To  prevent  tbis,  it  was  enacted,  that  tbe  justices 
in  tbe  king's  courts,  and  other  judges  before  whom  such 
actions  in  cities  and  towns  were  brought,  should  have 
power  to  examine  the  attorneys  and  others  (a),  and  there- 
upon receive  the  defendant  to  his  law,  or  try  the  point  by 
inquest,  according  to  their  discretion. 

Some  statutes  were  made  for  the  government  of  process. 
It  was  enacted  by  stat.  5  Hen.  IV.,  c.  xii.,  that  when  a 
statute-mercbant  was  certified  into  chancery,  and  a  writ 
awarded,  and  returned  into  the  common  pleas,  and  the 
statute  there  once  shown,  the  justices  might  recontinue  the 
process  till  full  execution  was  bad,  without  a  second  view 
of  tbe  statute.  Because  many  people  were  outlawed  by 
erroneous  process,  and  by  reason  of  sickness  could  not  ap- 
pear in  person,  as  the  law  required,  to  reverse  such  out- 
lawries, it  was  enacted  by  stat.  7  Hen.  IV.,  c.  xiii.,  that 
tbe  justices  and  chief-baron  should  examine  such  persons, 

(ct)  Here  the  practice  of  examination,  which  had  arisen  in  wager  of  law, 
and  had  been  applied  by  the  courts  to  the  subject  of  venue  (vide  ante),  was 
expressly  applied  by  the  statute  to  the  ascertainment  of  real  and  proper 
cases  of  account.  The  precedent  thus  set,  and  the  principle  thus  established, 
are  of  great  practical  importance.  In  debt  upon  arrears  of  an  account,  the 
defendant  prayed  that  the  attorney  of  the  plaintiff  might  be  examined  if  the 
matter  lay  in  account  or  not,  et  sicfwit,  non  obstante,  that  no  issue  was  ten- 
dered. And  upon  the  examination  of  the  arrears,  it  appeared  that  it  waa 
for  Btuff  bought  by  the  defendant  of  the  plaintiff,  upon  which  he  tendered 
his  law,  and  it  was  admitted  ( Year-Book,  14  Sen.  TV.,  fol.  19).  In  another 
case  it  was  found,  upon  the  examination,  that  the  plaintiff  had  let  a  manor 
to  the  defendant  for  a  term  and  certain  stuff)  and  they  accounted  at  the  end 
of  the  term,  and  found  that  much  stuff  was  wasted,  and  for  the  real  debt  on 
the  lease  would  lie,  and  for  the  goods  wasted,  an  action  of  detinue,  upon 
which  the  defendant  waged  his  law  (Year-Book,  20  Hen.  VI,  fol.  16).  In 
other  cases,  the  plaintiff  or  his  attorney  asserted  on  oath  that  the  matter  was 
as  stated  in  the  declaration  (19  Hen.  VI.,  fol.  35,  43).  If  an  executor  sued, 
he  might  be  examined  as  to  the  matter,  not  precisely,  but  as  to  any  matter 
within  his  knowledge  which  might  show  whether  the  case,  was  one  fit  for  an 
account  (21  Hen.  VI.,  fol.  55).  It  is  obvious  that  the  principle  of  this  prac- 
tice would  equally  apply  to  ascertain  the  truth  on  the  issue  of  the  writ.  In 
debt  for  arrears  of  an  account,  the  defendant  could  "tender  his  law"  (i.  e., 
offer  to  "wage"  it,  by  the  oaths  of  himself  and  twelve  "compurgators") 
quod  nihil  debet,  and  could  pray  that  the  plaintiff  should  be  examined  if  the 
matter  lay  in  account  or  not,  and  if  it  appeared  by  the  examination  that  it 
did  not  lie  in  account,  he  should  have  his  law,  and  otherwise  not  so ;  and 
the  party  or  his  attorney  should  be  sworn  to  speak  the  truth,  and  such  exam- 
ination was  upon  oath  (35  Hen.  VI.,  5 ;  33  Hen.  VI,  24).  The  procedure  by 
"  wager  of  law "  was  not,  it  will  be  observed,  admissible  if  the  matter  was 
one  of  account,  in  which  case  it  was  to  be  referred  to  auditors. 
VOL.  Hi.  —  36 
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and  thereupon  admit  their  attorneys :  however,  the  writ 
of  capias  ad  satisfaciendum  was  to  continue  as  at  common 
law.  That  the  execution  of  process  might  not  be  de- 
feated by  those  who  had  the  custody  of  persons  impris- 
oned, it  was  enacted  by  stat.  7  Hen.  IV.,  c.  iv.,  that,  in 
an  action  against  a  gaoler  for  an  escape,  no  protection 
should  avail. 

For  the  safe  keeping  of  records,  and  also  to  preserve 
them  entire  and  unaltered,  it  was  ordained  by  stat.  11 
Hen.  IV.,  c.  iii.  (as  had  been  before  provided),1  that  the 
justices  of  assize  should  cause  to  be  delivered  into  the 
king's  treasury  all  records  of  assizes  of  novel  disseisin, 
of  mortauncestor,  and  of  certifications  (with  all  appur- 
tenances and  appendages),  before  them  determined.  And 
further  it  was  provided,  that  the  records  and  process  of 
pleas,  real  and  personal,  and  of  assizes  of  novel  disseisin 
and  mortauncestor,  certifications  and  others,  whereof 
judgment  was  given  and  enrolled,  or  things  touching 
such  pleas,  should  in  nowise  be  amended  or  impaired  by 
new  entering  of  the  clerks,  or  by  the  record  or  thing  cer- 
tified, in  witness,  or  commandment  of  any  justice,  in  any 
term  after  judgment  given  and  enrolled. 

The  extortion  of  sheriff's,  and  the  ferms  of  their  baili- 
wicks, occasioned  some  few  regulations  of  the  same  sort 
with  those  that  have  been  frequently  before  mentioned.2 
At  length  it  was  enacted  by  stat.  4  Hen.  IV.,  c.  v.,  that 
sheriff's  should  abide  in  their  bailiwick  during  their  office, 
and  should  not  let  it  to  ferm  to  any  one :  and  these  two 
points  were  to  be  inserted  in  the  sheriff's  oath. 

The  parliament  began  to  make  some  provision  for  or- 
Attome  9  dering  attorneys,  who  had  now  become  a  very 
rneys'  considerable  body  of  men.3  Complaint  had 
been  made  of  the  mischiefs  arising  from  their  ignorance 
and  want  of  knowledge  in  the  law ;  and  therefore,  to 
make  sure  of  their  qualifications,  it  was  ordained  by 
stat.  4  Hen.  IV.,  c.  xviii.,  that  all  attorneys  should  be 
examined  by  the  justices,  and  by  their  discretions  their 
names  should  be  put  in  a  roll :  they  were  to  be  good  and 
virtuous  and  of  good  fame;  and  if  they  appeared  to  be  such, 
they  were  to  be  received  and  sworn  well  and  truly  to 
serve  in  their  offices,  and  especially  that  they  make  no 

1  Vide  ante,  c.  xiv.  8  Vide  ante. 

2  Vide  ante,  c.  xiii.,  and  stat.  1  Henry  IV.,  c.  11. 
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suit  in  a  foreign  country ;  all  other  attorneys  were  to  be 
pat  out,  and  such  as  were  passed  in  the  above  manner 
were  to  be  put  in  their  places  by  their  masters,  that  is, 
by  their  clients.  It  was  enacted,  that  when  qualified  at- 
torneys died,  or  ceased  to  act,  the  justices  might  appoint 
others  in  their  room,  being  virtuous  and  learned,  and  sworn 
as  above  mentioned.  It  was  enacted,  that  if  any  attorney 
was  found  notoriously  in  default,  of  record,  or  otherwise, 
he  should  forswear  the  court,  and  never  be  received  to 
make  suit  in  any  of  the  king's  courts :  this  ordinance  was 
also  to  be  observed  in  the  exchequer,  at  the  discretion  of 
the  treasurer  and  barons.  It  was  again  ordained,  by  chap, 
xix.  of  the  same  act,  that  no  steward,  bailiff,  nor  minister 
of  lords  of  franchises,  having  return  of  writs,  should  be 
attorney  in  a  plea  within  the  franchise. 

It  seems  as  if  some  act  was  made  on  this  subject  in  the 
11th  year  of  this  king,  though  it  does  not  now  appear  ; 
for  in  the  13th  year  the  clerks  and  attorneys  of  both  the 
benches  prayed  a  revocation  of  it.  The  answer  of  the 
parliament  to  that  petition  was,  that  the  justices  of  both 
the  benches  should  consult  about  it,  and  also  concerning 
other  mischiefs  in  the  said  courts.1  In  this  reign  some 
acts  were  made  for  settling  the  fees  of  courts ;  as  those 
of  the  marshal,  of  the  chirographer,  the  clerk  of  the 
crown,  and  .the  like.2  Some  regulations  were  also  made 
to  prevent  the  embezzling  of  writs  on  which  fines  were 
levied,  and  substituting  other  fees,  and  notes  of  fines,  in 
the  place  of  the  true  ones.3 

We  now  come  to  the  consideration  of  such  statutes  as 
relate  to  the  criminal  law.  The  vindication  of  Henry 
and  his  adherents  required  that  the  articles  of  treason, 
enacted  in  the  21st  year  of  the,  last  reign,  should  not  be 
suffered  to  continue  in  force  (a).    In  the  first  year  of 

(a)  The  author  omits  to  notice  the  remarkable  act  against  appeals  in  par- 
liament passed  in  this  same  year,  no  doubt  with  reference  to  the  various  san- 
guinary proceedings  which  had  taken  place  in  the  last  reign.  The  petition 
of  the  commons,  the  answer,  and  the  statute  thereupon  passed,  afford  admi- 
rable illustrations  of  the  language  of  the  legal  history  of  the  age.  The  peti- 
tion is :  ''  Supplyont  les  communs  que  desore  en  avant  nul  appele  de  traison 
ne  de  autre  felony  quelcunque,  soit  accept  ou  recieve  en  le  parlement  ains 
en  vous  autres  courts  dedans  vostre  realme  dementiers  que  en  vous  dits  courts 
purra  estre  terminer  come  ad  ote  fuit  et  use  anciennement.    Et  que  chescun 

1  Cott.  Abri.,  p.  483,  s.  xlix.  3  Stat.  5  Hen.  IV.,  c.  14. 

a  Stat.  2  Hen.  IV.,  c.  8,  10,  23. 
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Henry  IV.,  it  was  enacted,  that  whereas  in  the  21st  year 
of  Richard  II.  divers  pains  of  treason  were  enacted  by 
statute,  insomuch  that  no  one  knew  how  he  ought  to  behave  him- 
self, to  do,  speak,  or  say,  for  doubt  of  such  pains;  therefore,  in 
no  time  to  come  any  treason  should  be  adjudged  otherwise 
than  as  was  ordained  by  Btatute  in  the  preceding  reign ; 
meaning  the  statute  of  treasons,  25  Edw.  III. 

Repeal  of  treasons,    m.  °  «  ■, .  '  .     ■,    . 

This  measure  oi  repealing  new  enacted  trea- 
sons, by  declaring  all  void  but  those  contained  in  the 
statute  of  Edward  III.,  was  resorted  to  in  later  times, 
when  the  law  had  been  occasionally  overstrained  to  an- 
swer particular  purposes. 

The  same  motives  of  favor  to  his  partisans  which  in- 
duced Henry  to  concur  in  the  above  act,  led  him  to  con- 
sent to  some  laws  of  an  opposite  nature ;  for  in  the  next 
year  after  this  humane  statute  was  passed  (a),  the  king,  at 

person  qui  en  temps,  a  venu  serra  accuse  ou  empeach  en  vostre  parlement 
ou  en  ascuns  des  vos  dits  courts  per  les  seigneors  et  communs  de  vostre  realme 
ou  per  ascun  personel  defence  ou  response  a  son  accusement  ou  empeach- 
ment,  et  sur  son  response  reasonable  record  judgment  et  tryal  come  de  an- 
ciennement  temps  ad  estre  fait  et  use  per  les  bones  leges  de  vostre  realme 
nient  obstant  que  les  dits  empeachments  ou  accusements  soient  faits  per  les 
seigneors  ou  communs  de  vostre  realme  come  que  de  novel  en  temps  de  Rich., 
nadgarius  Roy  ad  estre  fait  et  use  a  coutier,  a  tres  grand  mischief  et  tres 
grand  maleveys  exemple  de  vostre  realme."  The  king  would  readily  assent 
to  this,  for  he,  when  Earl  of  Derby,  had  interceded  in  vain  with  Gloucester 
for  the  life  of  the  gallant  Burley,  one  of  the  finest  knights  of  the  age,  who 
was  murdered  by  that  minister,  and  the  royal  answer  was  in  these  terms: 
"  Le  Roy  voet  que  de  cy  en  avant  toutes  les  appeles  de  choses  faits  dans  le 
realme  soient  tryez  et  terminer  per  les  bones  leys  faits  en  temps  de  tres  noble 
progenitors  de  iwstre  dit  seigneor  le  Boy.  Et  que  toutes  les  appelles  de  choses 
faits  hors  du  realme  soient  triez  et  terminez  devant  le  constable,  etc."  Then 
the  statute  was  in  these  terms:  "Pur  plusieurs  grands  inconvenences  et  mis- 
chiefs que  plusieurs  fait  ont  advenus  per  colour  des  plusieurs  appeles  faits 
dans  le  realme  avant  ces  heurs  ordain  est  et  establiez,  que  desore  en  avant 
touts  appeles  de  choses  faits  dans  le  realme  soient  trier  et  determiner  per  les 
bones  leys  de  le  realme  faits  et  vires  en  temps  de  tres  nobles  progenitors  de 
dit  nostre.  seigneor  le  Roy."  This  was  evidently  enacted  with  a  view  to 
overrule  the  monstrous  contention  of  Gloucester's  party,  that  upon  impeach- 
ments they  were  not  bound  by  any  law,  civil  or  common,  but  only  by  what 
they  chose  to  call  the  custom  of  parliament,  by  which  they  deprived  their 
victims  of  all  power  of  fair  defence.  The  above  statute  established  that, 
even  upon  parliamentary  impeachments,  the  general  principles  of  law  must 
be  observed,  though  not  of  course  ordinary  forms. 

(a)  Thus,  it  will  be  observed,  that  this  is  a  mere  suggestion  of  the  author's, 
without  any  authority,  and  it  is  opposed  to  all  contemporary  testimony  and 
the  opinion  of  the  most  important  historians,  who  refer  these  statutes  rather 
to  the  general  spirit  of  the  age.  Added  to  this,  indeed,  the  purview  of  these 
and  similar  acts  was  not  mere  heresy,  as  our  author  supposes,  for,  rightly  or 
wrongly,  the  "Lollards"  were  regarded  as  levellers,  and  the  history  of  the 
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the  instigation  of  the  clergy,  by  whom  he  had  been  materi- 
ally served  at  the  time  of  his  claiming  the  crown,  con- 
sented that  some  vigorous  measure  should  be  devised 
against  the  heretics  or  Lollards,  as  they  were  then  called. 
The  punishment  of  heretics  by  burning  is  mentioned  in 
Bracton :  and  this  was  in  England,  as  in  all  other  Chris- 
tian countries,  the  pain  which  religious  zealots  had  agreed 
in  inflicting  upon  all  those  who  oppugned  the  established 
superstitions.  Notwithstanding  this,  it  has  been  a  doubt 
whether  the  writ  de  hceretico  comburendo  was  a  common- 
law  process,  or  was  given  by  this  statute :  though  it  should 
seem,  from  the  scope  and  wording  of  this  act,  that  nothing 
more  was  meant  than  that  the  bishop  should  be  enabled 
to  direct  execution  without  the  intervention  of  this  writ ; 
for  it  enacts,  that  credence  should  be  given  to  the  diocesan  by 
the  sheriff,  who  was  to  receive  the  offender,  and  cause  him 
to  be  burnt.  So  far,  therefore,  from  appointing  or  even 
confirming  this  writ,  the  present  act  seems  in  some  degree 
to  supersede  it. 

At  present  there  was  no  temporal  law  in  force  against 
heresy;  for  the  statute  of  Richard  II.,  which 
was  the  first  made   on  the   subject,  and  had 
been  obtained  surreptitiously,  was  repealed  the  next  year, 
'  as  has  been  before  shown 1  (a).    The  stat.  2  Hen.  IV.,  c.  xv., 

time,  and  the  recitals  of  the  statutes,  show  that  the  legislature  were  appre- 
hensive of  political  revolution  from  the  communistic  and  destructive  ten- 
dencies of  the  new  sect.  The  practice  of  punishing  for  heresy  as  a  crime 
against  the  state  had  been,  as  Sir  J.  Mackintosh  observes,  introduced  by  the 
Eoman  emperors,  and  he  and  Dr.  Lingard  concur  in  representing  it  as  taught 
by  Eoman  law,  which,  as  they  two  say,  was  the  common  law  of  Europe.  And 
under  monarchs  most  hostile  to  the  church  (as  Henry  II.)  this  policy  had 
been  pursued.  But  the  very  feet  that,  though  the  new  doctrines  in  religion 
had  been  introduced  in  the  reign  of  Edward  III.,  there  had  been  no  attempt 
until  now  to  put  this  policy  in  execution,  shows  that  there  was  some  particu- 
lar cause  in  operation  at  the  time,  and  that  cause  is  to  be  found  in  the  rec- 
ords of  contemporary  history,  which  show  that  the  sectaries  had  proceeded 
to  press  their  views  to  conclusions  fatal  to  property. 

(a)  Upon  this  statute  a  case  arose  in  the  reign  of  Henry  VII.,  which  is 
reported  in  the  Year-Books  of  that  reign.  In  an  action  of  false  imprison- 
ment, the  defendants  pleaded  that  in  the  act  of  4  Henry  IV.  it  was  enacted 
that  if  any  one  should  be  accused  of  heresy,  or  should  hold  any  opinion  con- 
trary to  the  laws  of  holy  church,  the  bishop  of  the  diocese  should  arrest  him 
and  safely  keep  him  until  he  could  make  his  purgation  or  abjuration  within 
three  months  next  after  the  arrest.  And  it  was  alleged  that  the  law  of  holy 
church  is  that  each  parishioner  ought  to  pay  his  tithes  to  his  curate,  and.  that 
the  plaintiff  was  residing  in  the  parish  of  St.  Dunstan,  and  that  notice  came 

1  Vide  ante,  c.  xvii. 
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was  now  made,  containing,  like  other  acts  upon  clerical 
matters,  a  minuteness  and  length  not  usual  in  the  other 
statutes  of  this  period.  The  meetings  of  heretics  in  their 
conventicles  and  schools  are  stigmatized  in  this  act  with 
the  name  of  confederacies  to  stir  up  sedition  and  insurrec- 
tion ;  the  very  pretence  that  had  been  made  use  of  by  the 
Romans  against  the  primitive  Christians,  and  which  had 
been  adopted  by  the  Romish  church  ever  since,  to  suppress 
all  opposition  or  inquiry  into  its  errors  (a).     To  prevent 

to  the  Bishop  of  London,  the  diocesan,  that  he  had  said  that  he  was  not 
bound  to  pay  his  tithes  to  his  curate,  upon  which  he  was  accused,  by  reason 
of  which  the  bishop  ordered  the  defendants  to  arrest  him,  which  they  did, 
and  committed  him  to  the  care  of  the  bishop,  but  he  escaped  within  the 
three  months.  The  plea  was  objected  to  on  several  grounds,  the  most  serious 
of  which  seemed  to  be  that  it  was  so  vague,  and  that  no  authority  appeared 
for  the  accusation  in  presentment,  nor  process,  nor  summons  to  the  party,  nor 
opportunity  of  defence,  nor  any  authority  for  the  arrest  beyond  mere  word 
of  mouth,  and  no  writ  or  writing.  It  was  urged  that  the  intention  of  the 
statute  was,  that  if  a  man  was  detected  in  or  accused  of  any  heresy,  or  of  any- 
thing contrary  to  the  faith,  the  bishop  could  arrest  him ;  and,  before  the 
statute,  they  had  no  other  power  than  to  make  process  against  the  party  by 
citation,  and  that  the  intention  of  the  statute  was,  not  that  the  bishop  should 
arrest  any  one  who  held  any  opinion  contrary  to  their  constitution,  and  in 
this  case  it  might  be  that  what  the  man  said  was  right,  for  the  pope  might 
have  granted  him  a  dispensation  from  payment  of  tithes.  It  was  argued  on 
the  other  hand  that  the  statute  was,  not  only  as  to  heresy,  but  as  to  holding 
any  opinion  contrary  to  the  laws  or  constitutions  of  the  church,  and  that  as* 
there  was  a  constitution  of  the  Council  of  Lateran  that  tithes  should  be  paid 
by  every  one  to  his  curate ;  the  opinion  of  the  plaintiff  that  he  was  not  bound 
to  do  so  was  against  that  constitution,  and  so  came  within  the  statute  ( Tear- 
Book,  10  Hen.  VII.,  fol.  18).  It  does  not  appear  how  the  case  ended,  but 
the  bare  fact  that  a  man  could  be  summarily  arrested  and  imprisoned  on 
mere  ex  parte  accusation,  and  on  a  mere  verbal  authority  from  one  who  never 
saw  or  examined  him,  and  that  it  should  be  contended  in  a  court  of  law, 
and  apparently  with  some  color  of  ground  that  it  was  lawful,  speaks  volumes 
as  to  the  vexatious  and  oppressive  character  of  this  ecclesiastical  jurisdic- 
tion, and  it  will  be  found  that,  under  the  Tudor  dynasty,  in  little  more  than 
a  century,  the  pressure  of  it  had  helped  greatly  to  estrange  the  nation  from 
the  ancient  faith  and  the  ancient  church. 

(a)  But  the  difference  was  that,  in  the  former  instance,  the  plea  was  a  false 
one ;  in  the  present  instance,  according  to  contemporary  testimony,  it  was 
true.  Knighton,  who  had  actually  attended  the  meetings  of  these  sectaries, 
states  that  they  held  language  of  the  most  extreme  character.  They  de- 
scribed an  established  church  as  unlawful,  and  told  the  people  not  to  pay 
their  tithes.  The  only  reliable  evidence  is  contemporary  testimony,  and  the 
best  is  the  recital  of  the  statute  itself,  passed  at  the  request  of  the  commons, 
not  less  than  the  clergy.  The  petition  was  presented  in  these  terms :  "  Pne- 
lati  et  clerus  ac  etiam  communitates  in  eodem  parlemento  existentes  domino 
regi  supplicarent,"  and  it  was  granted  "a  les  prier  de  communes"  (Stat,  of 
Realm  2,  126 :  Wilk.  done.  3,  328).  It  recited  that  divers  unauthorized 
teachers  went  about  misinforming  the  people,  and  daily  committing  enormi- 
ties, etc.    And  the  lords  and  commons  five  years  afterwards  presented  a 
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persona  of  this  description  from  escaping  out  of  the 
bishop's  diocese,  it  was  now  ordained,  that  none  should 
presume  to  preach  openly  or  privily  without  the  license  of 
the  diocesan  of  the  place  first  had  and  obtained,  except 
curates  in  their  churches.  iNone  were  to  hold,  teach  or. 
instruct,  openly  or  privily,  or  write  any  book  contrary  to  the 
Catholic  faith  or  determination  of  holy  church,  nor  make 
conventicles,  or  hold .  schools ;  nor  were  any  to  maintain 
those  who  did.  All  persons  having  such  books  or  writ- 
ings, were  to  deliver  them  to  the  diocesan  within  forty 
days  from  the  proclamation  of  this  statute  ;  and  those  who 
did  not  so  deliver  them,  or  who  otherwise  offended  against 
this  act,  and  all  those  defamed  and  evidently  suspected 
thereof,  were  to  be  arrested  by  the  direction  of  the  ordi- 
nary, and  committed  to  prison  till  they  canonically  purged 
themselves,  or  abjured  their  opinions.  The  ordinary  was 
to  proceed  according  to  the  canonical  decrees,  and  deter- 
mine the  matter  within  three  months  from  the  arrest.  If 
the  party  was  canonically  convict,  he  was  to  be  confined 
in  prison  at  the  discretion  of  the  ordinary,  and  moreover, 
to  be  put  to  the  secular  court,  (except  in  cases  where,  ac- 
cording to  the  canonical  decrees,  he  was  entitled  to  ex- 
emption), to  pay  a  fine  to  the  king,  which  fine  was  to  be 
assessed  by  the  diocesan,  and  certified  to  the  exchequer, 
to  be  levied  by  process  from  thence. 
Thus  far  of  those  canonically  convicted  ;  but  farther  if 

petition  to  the  king,  stating  that  the  sectaries  excited  the  people  to  take  away 
the  possessions  of  the  church,  of  which  the  clergy  were  as  assuredly  endowed 
as  the  temporal  lords  were  of  their  inheritance,  and  that  unless  these  evil 
purposes  were  resisted,  they  would  perhaps  move  the  people  to  take  away 
the  possessions  of  the  latter,  and  have  all  things  in  common,  to  the  open 
commotion  of  the  people  and  the  subversion  of  the  realm  (Rot.  Pari,  iii.,  fol. 
583).  The  purview  of  these  statutes,  therefore,  was  not  merely  polemical, 
hut  political.  Rightly  or  wrongly,  the  parliament  were  apprehensive,  not 
of  heresy  only,  but  of  spoliation,  revolution,  and  communism.  And  events 
Boon  showed  that  these  apprehensions  were  well  grounded ;  for,  in  the  next 
reign,  these  sectaries  actually  rose  in  open  revolt ;  and  the  commons,  in 
their  address  to  the  king,  stated  that  the  insurgents  sought  to  destroy  the 
faith,  the  king,  the  spiritual  and  temporal  estates,  and  all  manner  of  policy 
and  law ;  to  which  the  king  replied,  that  they  meant  to  destroy  him  and 
the  lords,  to  confiscate  the  possessions  of  the  church,  to  secularize  the  relig- 
ious orders,  to  divide  the  realm  into  confederate  districts,  and  to  appoint  a 
president  of  the  commonwealth,  all  which  is  borne  out  by  the  contemporary 
records  and  chronicles  (  Wdl».  385;  Rot.  Pari.  iv.  24;  Rym.  ix.  89,  193).  It 
is  manifest  that,  at  all  events,  it  was  the  belief  of  the  age,  and  that  these 
statutes  were  not  the  acts  merely  of  the  clergy,  but  of  the  nobility  and  com- 
monalty of  the  realm. 
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persons  sententially  convict  refused  to  abjure  their  opin- 
ions, or  after  abjuration  relapsed,  a  more  rigorous  course 
was  directed.  Such  persons  were  by  the  canons  to  be  left 
to  the  secular  arm ;  and  it  was  now  enacted,  that  in  such 
cases  credence  should  be  given  to  the  diocesan,  or  his  commis- 
sary, and  the  sheriff,  and  mayor  or  bailiff  of  the  place, 
should  be  present  when  the  sentence  was  given,  if  required 
by  the  diocesan  or  commissary;  and,  after  sentence  pro- 
mulgated, should  receive,  and  them  before  the  people  in  a  high 
place  caused  to  be  burnt,  to  the  example  and  terror  of  others. 
It  is  observed  respecting  this  first  statute  against  tbe 
preachers  of  new  opinions,  that  the  print  differs  materially 
from  the  record,  so  as  to  give  a  sharper  edge  to  this  pro- 
ceeding.1 

We  find  it  recorded  in  this  same  parliament,  that  a  writ 
was  sent  to  the  sheriffs  of  London  for  the  burning  of  Wil- 
liam Sawtree,  clerk,  convicted  by  the  clergy.2  This  was 
according  to  the  ancient  course,  by  issuing  the  writ  de 
hceretico  comburendo ;  for  the  new  method  directed  by  this 
act  put  the  whole  authority  into  the  bishop's  hands  ;  and 
as  he  might  direct  his  senteuce  to  be  executed  without  the 
writ,  the  persecution  against  the  followers  of  Wickliffe 
was  likely  to  be  more  warm  than  before.  In  the  8th  year 
of  the  king  the  prelates  procured  a  long  and  sanguinary 
bill  to  be  exhibited  in  parliament  against  the  spreaders 
of  new  opinions,  under  the  name  of  Lollards.  This  bill 
was  to  empower  every  officer  or  minister  whatsoever  to 
apprehend  and  inquire  of  such  Lollards,  and  that  no 
sanctuary  should  be  allowed  them.  But  the  churchmen 
were- not  gratified  in  this  instance.3  In  the  11th  year  it 
was  prayed  by  the  commons,  that  persons  arrested  under 
stat.  2  Hen.  IV.,  might  be  bailed  and  freely  make  their 
purgation,  and  that  they  might  be  arrested  by  none  but 
sheriffs,  or  the  like  officers,  nor  any  havoc  be  made  of  their 
goods ;  but  this  intended  relaxation  of  the  new  course 
against  heretics  was  not  passed  into  a  law.* 

The  notion  of  producing  gold  out  of  other  metals  by 
„ a  chemical  process,  and  the  infatuation  with 

Multiplication.         i*ij.i*i  -i 

which  these  vain  hopes  were  pursued,  occa- 
sioned a  law  to  be  made  in  this  reign  against  these  experi- 
ments.    This  process  was  sometimes  called  multiplication, 

1  Cott.  Abri.,  p.  409,  e.  xlviii.  »  Ibid.,  p.  456,  n.  lxii. 

2  Ibid.,  p.  407,  b.  xxix.  *  Ibid.,  p.  472,  s.  xxix. 
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and  to  multiply,  because  it  was  with  a  view  to  increase  the 
quantity  of  metals,  though  in  reality  it  seldom  had  any 
other  effect  than  diminishing  that  which  the  credulous 
adventurer  possessed  before  the  operation  began.  The 
pretence  of  possessing  this  secret  of  changing  metals  had 
been  practised  by  cheats,  to  draw  supplies  out  of  the 
pockets  of  the  weak  and  ignorant ;  and  had  been  ridiculed, 
before  this  time,  in  one  of  Chaucer's  Tales.1  Besides  the 
mischiefs  here  mentioned,  which,  perhaps,  might  be  better 
left  to  experience  to  correct,  without  making  them  the 
object  of  legislative  notice,  it  is  most  probable  that  this 
imposture  was  many  times  held  forth  as  a  cover  to  the  real 
operation  of  coining  base  money,  in  which  light  it  became 
a  matter  of  serious  and  national  concern.  It  was  for  this 
reason,  and  perhaps  under  some  small  apprehension  lest 
the  process  of  changing  metals  might  by  possibility  suc- 
ceed, that  it  was  enacted  by  stat.  5  Hen.  IV.,  c.  iv.,  that 
any  one  who  multiplied  gold  or  silver,  or  used  the  craft 
of  multiplication,  and  was  attainted  thereof,  should  incur 
the  pain  of  felony. 

Because  many  persons  had  lately  been  beat  and  maimed, 
and  afterwards  had  their  tongues  cut  out  or  their  eyes  put 
out,  it  was  by  the  same  statute2  made  felony  for  any  one 
so  to  cut  tongues  or  put  out  the  eyes  of  any  one,  if  it  was 
proved  to  be  done  with  malice  prepense.  This  show3  that 
mayhem  was  not  now  considered  as  a  felony  of  life  and 
limb  ;  for  though  cutting  out  tongues  did  not  come  under 
that  construction,  yet  putting  out  eyes  was  a  mayhem  at 
common  law.3  These  were  all  the  felonies  enacted  in  this 
reign.  The  misdemeanors,  besides  what  may  have  been 
mentioned  in  different  parts  of  this  reign,  were  few.  The 
statute  12  Rich.  II.,  c.  vi.,4  against  unlawful  games,  was 
confirmed  by  stat.  11  Hen.  IV .,  c.  iv.,  and  it  was  moreover 
ordained,  that  laborers  and  servants  offending  against  it 
should  be  imprisoned  for  six  days.  All  mayors,  bailiffs, 
and  constables  of  towns  were  to  put  this  statute  in  force. 

Several  laws  were  made  to  regulate  criminal  proceed- 
ings. The  appeals  in  the  reign  of  Richard  II.  brought 
against  lords  and  others,  were  of  a  singular  nature,  and 

1  A  person  who  had  been  tricked  of  his  money  in  this  way,  after  a  minute 
account  of  the  process  and  the  deception,  is  there  made  to  say,  "Lo,  which 
advantage  is  to  multiplie  ! "  Cant.  Tales,  vol.  iii.,  p.  95.    Edit.  Tyrwh. 

1  Ch.  5.  *  Vide  vol.  ii.  *  Vide  ante,  c.  xvii. 
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probably  occasioned  the  Btat.  1  Hen.  IV.,  c.  xiv.,  wbich 
states  that  many  and  great  inconveniences  had  arisen  here- 
tofore from  appeals.  To  prevent  the  like  in  future  it 
provides  that  all  appeals  of  things  done  within  the  realm 
should  be  tried  and  determined  by  the  good  laws  of  the 
realm;  and  of  things  done  out  of  the  realm,  before  the 
constable  and  marshal  of  England.  No  more  appeals  were 
to  be  in  parliament. 

The  too  easy  granting  of  pardons  to  provors  was  re- 
strained by  stat.  5  Hen.  IV.,  c.  ii.  This  act  states,  that 
pardons  to  divers  common  and  notorious  felons  would, 
provors.  upon  their  arraignment,  in  order  to  save  their 
lives,  become  provors ;  so  that  in  the  meantime  by  brock- 
age,  grants,  and  gifts  to  be  made  to  several  persons,  they 
might  obtain  their  charters,  and  after  their  deliverance 
become  more  notorious  felons  than  they  were  before.  To 
prevent  this  the  act  provides,  that  if  any  person  sued  for 
a  pardon  in  such  case,  his  name  should  be  inserted  in  the 
charter,  with  mention  that  it  was  granted  at  his  instance ; 
and  if  the  provor  became  afterwards  a  felon,  the  person 
suing  the  pardon  was  to  forfeit  £100.1 

Some  circumstances  relating  to  the  personal  benefit  of 
imidiatores  clergy  were  settled  and  explained.  It  was 
viarum,ac.  8tated  by  stat.  4  Hen.  IV.,  c.  ii.,  that  the  king 
was  willing  to  be  gracious  to  the  clergy  in  their  affairs,  in 
return  for  the  part  they  had  taken  in  his  favor  when  he 
came  to  the  crown ;  and  therefore  he  confirmed  in  the 
fullest  manner  the  statute  de  clero,  25  Edw.  IH.,  and 
further,  considering  that  the  words  insidiatores  viarum,  et 
depopulatores  agrorum,  (which  had  been  mentioned  in  a 
petition  of  the  clergy  to  parliament)  were  not  commonly 
used  in  indictments  in  the  time  of  Edward  III.  and  his 
progenitors ;  and  being  willing,  for  the  quiet  of  the  people, 
to  avoid  such  novelties,  he  caused  it  to  be  enacted  that 
such  words  should  not  be  used  in  indictments,  arraign- 
ments, appeals,  or  any  other  impeachments ;  and  though 
indictments  to  that  effect  might  be  taken,  neither  those 
words,  nor  words  to  that  effect,  should  prevent  any  one 
from  having  the  privilege  of  holy  church,  but  they  should 
be  delivered  to  their  ordinaries  without  any  impeach- 
ment.2   As  the  Lollards  were  stigmatized  with  the  suspi- 

1  Vide  ante.  *  Ch.  2. 
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cfon  of  being  disorderly  vagabonds,  who  wandered  about 
the  country  doing  great  mischief,  the  above  general  charge 
was  contrived  to  be  inserted  in  indictments  against  them; 
and  it  had  been  the  opinion  of  the  judges  that  persons  so 
convicted  should  be  deprived  of  their  clergy.  In  the  next 
chapter  of  the  same  statute  it  is  recorded  that  the  Arch- 
bishop of  Canterbury,  for  himself  and  the  other  bishops, 
had  promised  the  king  that  whenever  a  clerk,  religious  or 
secular,  convicted  of  treason  not  touching  the  king,  nor 
his  royal  majesty,  nor  a  common  thief,  and  bo  notoriously 
holden,  should  be  delivered  to  the  ordinary  as  such,  that 
the  ordinary  should  keep  him  safely  and  surely,  and  ac- 
cording to  a  constitution  provincial  to  be  made  by  the 
archbishops  and  bishops,  in  pursuance  of  letters  of  the 
late  archbishop,  dated  12th  March,  1351,1  in  which  consti- 
tution were  to  be  ordained  certain  pains  for  the  observance 
of  it ;  and  it  was  enacted  that  no  such  convict  should 
make  his  purgation  contrary  to  the  form  of  that  constitu- 
tion. The  constitution  here  mentioned  was  to  be  shown 
to  the  king  in  this  parliament,  but  there  is  no  evidence 
that  it  was  even  made. 

All  the  acts  that  have  hitherto  been  mentioned  requiring 
jurors  to  be  of  a  particular  description  and  qualification, 
related  only  to  those  jurors  who  tried  issues ;  but  some 
presentments  having  lately  been  made  at  "Westminster  by 
outlaws,  and  sanctuary-persons,  not  properly  returned  by 
the  sheriff,  it  was  provided  by  stat.  11  Hen.  IV.,  c.  ix., 
that  no  indictment  should  be  made  but  by  inquests  of 
the  king's  lawful  liege  people,  returned  by  the  sheriffs  or 
bailiffs  of  franchises,  without  any  nomination  to  the  sher- 
iffs or  bailiffs  of  franchises  of  the  persons  that  should  be 
returned,  except  by  the  officers  sworn  and  known ;  and  all 
indictments  contrary  to  this  act  are  declared  void.  Not- 
withstanding the  many  alterations  made  in  the  qualifica- 
tions of  jurors  in  subsequent  times,  and  the  solicitude 
shown  to  choose  them  from  among  those  that  were 
thought,  from  their  rank  and  character,  to  be  temptations 
to  corruption,  nothing  further  was  provided  respecting 
those  jurors  who  found  indictments. 

Because  the  people  of  the  county  of  Chester  committed 
felonies  in  the  neighboring  counties,  and  then  escaped 

1  Vide  ante. 
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injto  that  principality,  it  was  ordained  that  process  of  exi- 
gent should  be  issued  against  such  persons  in  the  county 
where  the  fact  was  done :  if  they  escaped  into  the  county 
of  Chester,  the  outlawry  or  exigent  was  to  be  certified  to 
the  officers  and  ministers  of  that  county,  who  should  take 
the  party  and  seize  his  lands  and  goods  as  forfeit  to  the 
prince  or  lord  of  the  principality,  the  king  still  having 
his  year-day  and  waste ;  but  the  lands  out  of  the  princi- 
pality were  to  go  as  those  of  persons  living  in  other  coun- 
ties. The  same  method  was  to  be  observed  in  case  of 
trespasses  committed  out  of  the  county  of  Chester. 
The  last  statute  in  this  reign1  made  some  alteration  in 
E.ota  the  summary  method  which  '  had  lately  been 
devised2  to  suppress  and  punish  rioters.  It 
was  thereby  ordained,  whenever  any  riot,  assembly,  or  rout 
of  people  was  made  against  the  law,  that  the  justices  of 
the  peace,  three,  or  two  of  them  at  the  least,  and  the 
sheriff'  and  under-sheriff,  should  come  with  the  power  of 
the  county  (if  need  were)  to  arrest  them,  and  should  have 
authority  to  record  what  they  found  done  in  their  presence 
against  the  law ;  by  which  record  the  parties  were  to  stand 
convicted,  in  the  same  manner  as  had  been  before  pro- 
vided by  the  statute  of  forcible  entries.3  If  the  offenders 
were  gone  before  the  justices  and  the  sheriff  came,  then 
they  were  to  inquire  within  a  month  after  the  fact,  and 
hear  and  determine  it  according  to  law.  If  the  truth  of 
the  matter  could  not  be  found  in  the  above  way,  they  were 
to  certify  the  king  and  his  council  of  the  matter ;  which 
certificate  was  to  have  the  force  of  a  presentment  by  twelve 
men ;  the  offenders  were  to  be  put  to  answer  thereon,  and, 
if  found  guilty,  were  to  be  punished  at  the  discretion  of 
the  king  and  council.  If  the  parties  traversed  the  matter 
so  certified,  the  certificate  and  traverse  were  to  be  sent  in 
to  the  king's  bench,  and  there  tried  and  determined.  If 
the  offenders  did  not  appear  before  the  council,  or  in  the 
king's  bench,  at  the  first  precept,  then  a  second  was  to 
issue ;  and  if  they  were  not  found,  then  the  sheriff  or 
under-sheriff,  was  to  make  proclamation  in  the  full  county 
next  ensuing  the  delivery  of  the  second  precept;  that  they 
should  appear  in  the  council  or  king's  bench ;  or,  if  in 
time  of  vacation,  in  the  chancery,  within  three  weeks 

1  Stat.  13  Hen.  IV.,  c.  7.  »  Vide  ante,  c.  xvii.  s  Ibid. 
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then  next  following ;  and  if  they  did  not  appear  they  were 
to  stand  convicted.  The  justices  dwelling  nearest  the 
place,  .with  the  sheriffs  and  justices  of  assize,  were  to 
execute  this  statute,  under  the  penalty  of  £100  for  every 
default. 

The  above  act  tended  to  increase  the  authority  of  justices 
of  the  peace,  who  were  daily  growing  in  consequence,  many 
matters  relating  to  the  police  being  submitted  to  their 
cognizance  by  different  acts  of  parliament.  This  authority 
was  sometimes  abused.  We  find  that  constables  of  castles 
would  get  themselves  to  be  assigned  justices  of  the  peace, 
and  under  color  of  that  commission  would  imprison  in 
their  castle  those  whom  they  wished  to  oppress,  till  they 
made  fine  for  their  deliverance.  It  was  for  this  reason 
ordained  by  stat.  5  Henry  IV.,  c.  x.,  that  none  should  be 
imprisoned  by  justices  of  the  peace,  but  only  in  the  com- 
mon gaol,  with  a  saving  to  such  lords  as  had  franchises. 
Thus  far  of  the  alterations  made  by  statute  in  this  reign. 

Out  of  the  decisions  of  courts  during  this  reign,  we  shall 
select  for  consideration  the  single  head  of  ac-  ACtiOI,aupon 
tions  upon  the  case,  and  some  few  alterations  the  oase- 
in  our  criminal  law.  To  return  to  any  of  the  topics  that 
have  been  so  recently  and  so  fully  canvassed,  seems  entirely 
unnecessary  at  present.  When  we  have  made  some  further 
advance  in  our  history,  they  will  be  of  course  reconsidered, 
and  many  of  them  placed  in  a  new  point  of  view. 

During  the  reign  of  this  king,  actions  upon  the  case  had 
grown  very  common.  We  find  this  action  brought  —  for 
disturbing  a  way  —  against  an  ostler  for  horses  lost  —  for 
negligently  keeping  fire  and  burning  the  plaintiff's  house 
—  for  not  infeoffing  after  promise  —  for  not  doiDg  suit  — 
for  selling  bad  wine  —  for  not  repairing  banks  —  for  entic- 
ing away  a  servant  —  for  keeping  a  school  near  an  ancient 
one.1 

These  writs  of  trespass  were  not  only  applied  to  a  variety 
of  new  cases,  but  they  were  likewise  more  nicely  consid- 
ered, and  their  peculiarities  better  understood.  In  the 
reign  of  Henry  IV.,  we  find  the  term  of  trespass  sur  lecase 
in  familiar  use :  before,  they  were  more  usually  called  ac- 
tions of  trespass  simply ;  but  the  marks  of  discrimination 
between  trespass  and  trespass  upon  the  case,  began  now  to 

1  The  Year-Book  of  Hen.  IV.,  passim. 
vol.  in.— 37  2C 
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be  distinctly  ascertained.  It  was  held  that  the  former 
must  always  be  vi  et  armis,  the  latter  never.  The  nature, 
however,  of  injuries  is  often  so  complex,  and  their  con- 
sequences so  various,  that  the  truth  of  a  matter  sounding 
in  case  could  not  be  properly  set  forth  without  sometimes 
alleging  circumstances  which  carried  evident  force  in  them : 
therefore,  in  12  Henry  IV.,  where  an  action  on  the  case 
was  brought  for  stopping  a  sewer,  so  as  several  acres  of 
ground  were  flooded,  it  was  held  good  that  the  stopping 
the  sewer  was  laid  vi  et  armis,  that  being  a  malfeasance, 
and  the  remote  cause  of  the  injury  sustained  by  the  plain- 
tiff, though  the  consequential  damage,  which  was  the 
immediate  cause,  and  the  gist  of  the  action,  was  in  case,1  a 
distinction  which  was  many  years  after  adopted  as  a  just 
one.  It  was  then  laid  down  that  the  causa  causans  (as  they 
called  it)  might  be  forcible,  as  in  this  instance  of  stopping 
the  sewer,  and  be  laid  vi  et  armis  even  in  an  action  upon 
the  case,  though  that  action  is  properly  grounded  upon  the 
consequence  of  such  stoppage :  this  consequence  they  dis- 
tinguished by  the  appellation  of  causa  causata. 

This  was  the  manner  in  which  they  refined  on  this  new 
action.  It  was  in  its  conception  so  near  of  kin  to  the  ac- 
tion of  trespass,  that  it  required  no  small  degree  of  sagacity 
to  perceive  the  instances  in  which  the  old  form  failed,  and 
it  was  necessary  to  make  a  special  writ.  The  cases  in  the 
reign  of  Edward  III.,  and  those  in  this  period,  which  we 
have  hereto  considered,  are  founded  upon  malfeasances,  or 
such  instances  of  neglect  as  were  in  the  nature  of  a  malfeas- 
ance, both  which  were  so  much  in  the  like  case  (according 
to  the  requisition  of  the  statute  of  Westminster)  with  the 
old  writ  of  trespass,  that  the  admitting  of  them  to  be 
objects  of  this  special  writ  of  trespass  was  obvious  and 
easy. 
But  the  action  upon  the  case  was  found  so  convenient  a 
otatnm  su  remedy>  *nat  ^  was  wished  to  extend  it  still 
further.  They  wanted  to  apply  it  to  cases  of 
non-performance  of  promises  ;  but  these  did  not  so  kindly 
fall  within  the  analogy  of  former  instances.  It  was  thought 
somewhat  harsh  to  give  the  name  of  trespass  to  a  thing 
which  was  never  done ;  it  took,  therefore,  some  time,  and 
needed  the  concurrent  force  of  some  strong  motives,  to  in- 

1 12  Hen.  IV.,  3. 
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duce  the  courts  to  admit  these  new  writs.  The  present 
state  of  the  remedies  in  use,  where  contracts  were  not  per- 
formed, operated,  very  probably,  towards  gaining  a  sup* 
port  for  these  new  actions  upon  the  case.  If  a  man 
performed  not  his  covenant,  an  action  of  covenant  lay ;  but 
it  had  been  long  held  that  an  action  of  covenant  must  be 
grounded  on  a  specialty ;  so  that  where  the  parties  had  not 
so  bound  themselves,  that  remedy  failed.  If  a  man  did 
not  pay  money  which  he  owed,  the  remedy  was  by  action 
of  debt ;  in  which  the  defendant  might  discharge  himself 
by  wager  of  law,  unless  the  demand  was  founded  upon  a 
specialty;  the  same  in  detinue,  which  indeed  was  only 
another  form  of  the  action  of  debt.  To  obviate  these  and 
the  like  defects,  and  to  legitimate  an  action  of  a  more 
effectual  nature  in  matters  of  contract,  was  worth  the  at- 
tempt. Several  actions  of  this  kind  were  brought  into 
court  before  they  were  allowed  and  authenticated  by  a 
judicial  decision  in  their  favor. 

The  first  case  of  this  kind  upon  record  was  in  2  Henry 
IV.  It  was  an  action  against  a  carpenter :  Quare  cum,  etc., 
assumpsisset,  etc.,  to  build  a  house  within  a  certain  time,  he 
had  not  done  it.  It  was  objected  that  this  was  in  cove- 
nant ;  and  as  no  writing  was  shown,  the  action  must  fail. 
This  was  supported  also  by  Brian,  who  at  the  same  time 
conceded  that  perhaps  if  the  writ  had  said  that  the  work 
had  been  begun,  and  had  afterwards  through  negligence  been 
stopped,  it  might  be  otherwise ;  thereby  adhering  to  for- 
mer determinations  respecting  malfeasances  and  cases  of 
negligence.  He  pronounced,  however,  this  remedy  inade- 
quate where  the  contract  was  executory,  and  where  the  only 
complaint  against  the  defendant  would  be  for  his  non- 
feasance or  non-performance.  The  cause  was  dismissed  on 
the  above  objection.1  In  the  11th  of  the  same  king  there 
was  exactly  the  same  case  before  the  court :  the  same  ob- 
jections were  raised,  the  same  concession  was  made,  but 
in  plainer  terms;  and  the  cause  was  dismissed  on  the 
same  grounds  as  the  former.2  Thus  the  court  seemed  to 
have  determined  against  the  very  conception  of  this  kind 
of  action.  It  is  remarked  upon  this  case  by  an  author  of 
later  times,3  that  in  these  cases  there  was  no  consideration 
alleged ;  that  it  was  nudum  pactum,  and  therefore  the  action 

1  2  Hen.  IV.,  3  b.  '  11  Hen.  IV.,  33.  3  Bro.  Act.  sur  Case,  40. 
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could  not  lie,  which,  it  cannot  be  denied,  may  be  an  ad- 
ditional objection,  but  it  was  not  taken  at  the  time,  and 
the  cause  appears  by  the  report  to  have  been  dismissed 
both  times  upon  the  same  defects,  namely,  the  want  of  a 
written  covenant ;  and  the  prevailing  opinion  which  con- 
fined these  actions  to  instances  of  malfeasance  and  negli- 
gence, where  the  defendant  had  really  done  something.. 

It  must  be  observed  of  these  determinations,  that  they 
left  all  persons  who  had  made  agreements  without  deed 
(for,  if  a  mere  writing,  it  could  not  be  declared  on  in 
covenant),  and  where  nothing  had  been  done  to  execute 
the  contract,  entirely  without  redress.  It  is  not  im- 
probable that  the  repeated  decision  of  this  point  might 
have  driven  parties  so  circumstanced  into  chancery,  where 
they  could  have  these  agreements  decreed  to  be  specifically 
performed.  This,  perhaps,  as  well  as  other  considerations, 
might  incline  the  courts  to  review  this  grand  point,  and 
try  if  they  could  accommodate  the  notions  of  law,  as 
then  understood,  to  the  exigency  of  the  occasion ;  and 
thereby  not  only  draw  back  into  its  proper  channel  the 
current  of  decision  from  the  chancery  to  the  courts  of 
common  law ;  but,  by  rendering  this  action  more  general, 
put  the  nation  in  possession  of  what  was  then  much 
wanted,  a  more  effectual  common-law  redress  in  matters 
of  contract.  This  was  not  accomplished  till  some  years 
after. 

The  criminal  law,  as  practised  in  this  reign,  was  in 
general  governed  by  the  same  principles  and  rules  as  in 
the  reign  of  Edward  III. 

Some  few  points  are  now  to  be  met  with  in  the  books 

The  criminal  law  wnich  ^°-  D0*  before  occur,  and  others  that 
somewhat  deviate  from  the  more  ancient 
practice :  of  the  former  sort  is  the  account  given  in  the 
first  year  of  Henry  IV.  of  the  trial  of  a  peer.  In  all 
cases  of  life  and  limb,  the  lords  possessed  a  judicature, 
by  which  every  peer  had,  according  to  Magna  Charta,  a 
right  to  be  tried.  In  this  capacity  the  lords  acted  as 
judges,  and  sat  as  in  a  court,  being  bound  to  hear  and  de- 
termine according  to  the  rules  of  the  common  law.  This 
judicial  character,  it  should  seem,  was  supported  with 
more  scruple,  and  with  a  closer  attention  to  legal  for- 
malities, than  their  parliamentary  one,  where  they  often 
decided  on  the  lives  of  men  without  any  evidence  of 
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guilt,  or  even  the  pretence  of  a  trial.1  The  proceedings 
on  the  trial  of  a  peer  are  thus  related  in  a  case  that  hap- 
pened in  the  beginning  of  the  reign  of  Henry  IV.  An 
indictment  of  treason  had  been  found  against  a  peer,  un- 
der a  commission  directed  to  the  lord  mayor  and  others 
for  that  purpose :  after  this  the  king  granted  a  commis- 
sion to  an  earl,  reciting  the  above  facts,  and  that  the  place 
of  steward  of  England  was  vacant,  and  thereby  appointing 
him  to  that  office,  to  do  right  to  the  lord  indicted,  com- 
manding all  lords  to  attend,  and  the  constable  of  the 
tower  to  bring  his  prisoner  before  him.  The  trial  was 
held  in  "Westminster  Hall,  where  the  steward  sat  under  a 
cloth  of  state,  the  lords  sitting  down  the  hall  on  each 
side,  and  the  judges  round  the  table  in  the  middle.  The 
justices  then  delivered  in  the  indictment,  which  on  that 
occasion  was  confessed  by  the  defendant,  and  judgment 
accordingly  given :  but,  says  the  book,  if  it  had  been  de- 
nied, the  steward  was  to  begin  with  the  lowest  lord,  and 
ask  all  their  opinions  upon  their  conscience,  without  admin- 
istering an  oath.2 

Some  points  on  the  law  of  principal  and  accessary  are 
also  to  be  found  in  the  books  of  this  period.  We  have 
seen  the  prevailing  doctrine  in  the  reign  of  Edward  III. 
was,  that  an  acquittal  or  pardon  of  the  principal  should 
operate  in  favor  of  the  accessary.3  Thus  it  was  now  held 
by  Thirning,  justice,  that  where  a  man  was  indicted,  and 
cleared,  either  by  pardon,  clergy,  or  abjuration,  the  acces- 
sary should  not  be  arraigned ;  for  it  was  a  settled  rule, 
that  wherever  the  principal  was  saved  by  law,  the  acces- 
sary should  go  quit ; 4  and  so  the  law  continued  to  be 
understood  in  after-times.  So  strictly  were  persons  held 
to  the  observance  of  the  legal  dependence  between  the 
character  of  the  principal  and  accessary,  that  where  a 
principal  was  attainted  at  the  king's  suit  upon  an  indict- 
ment, the  accessary  could  not  be  put  to  answer  in  an  ap- 
peal at  the  suit  of  the  party,5  for  both  must  be  attainted 
at  the  suit  of  the  same  person.  If  a  principal  was  found 
guilty  of  homicide  se  defendendo,  it  was  held  that  the  ac- 
cessary should  not  be  arraigned.6  The  general  tenor  of 
cases  in  the  reign  of  Edward  HI.  seems  to  indicate  that 
a  person  being  present,  aiding  and  assisting,  was  consid- 

1  Vide  ante.  3  Vide  ante,  c.  xiv.  6  7  Hen.  IV.,  27  and  35. 
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ered  only  as  accessary;  but  the  opinion  of  lawyers  seem 
now  to  have  altered,  and  a  person  who  was  present, 
aiding  and  assisting,  at  a  murder,  was  held  to  be  a  prin- 
cipal.* If  a  person  taken  by  process  died  in  prison,  the 
coroner  was  always  to  view  the  body.2 

"We  have  seen  that  the  petty  jury,  when  they  gave  a 
verdict  of  acquittal  on  an  indictment  of  homicide,  used 
to  be  required  to  say  who  was  the  person  that  really  com- 
mitted the  fact.3  It  had  now  grown  into  practice  hot  to 
require  this,  unless  the  indictment  had  been  found  before 
the  coroner.4  That  officer  being  in  duty  bound  to  find 
who  had  committed  the  murder,  it  seems,  as  if  the  law 
expected  the  jury  who  tried  the  traverse,  and  had  defeated 
his  inquisition,  to  supply  it  by  finding  another.  It  was 
decided  that  justices  of  the  peace  could  not  assign  a  coro- 
ner, if  a  person  indicted  before  them  was  desirous  of  be- 
coming a  provor  ;5  such  an  appeal  being  adjudged  void  by 
the  court  of  king's  bench.  A  person  was  appealed  by 
three  different  provors,  and  having  vanquished  one,  he 
was,  very  properly,  declared  to  be  acquitted  as  against 
all.6 

There  was  great  care  taken  that  a  person  once  acquitted 
should  not  be  again  arraigned  for  the  same  offence.  But 
where  the  first  arraignment  was  either  without  an  origi- 
nal or  with  a  bad  one,  he  might  be  newly  arraigned  at  the 
suit  of  the  king.  However,  if  the  original  was  good, 
whether  it  was  an  appeal  or  indictment,  he  could  not  after- 
wards be  arraigned,  though  the  mesne  process,  or  return, 
was  ever  so  bad.7  In  like  manner,  if  the  plaintiff"  was 
nonsuit  in  his  appeal,  the  defendant  might  be  arraigned 
at  the  king's  suit.8  It  was  held  that  where  a  felon  was 
within  the  benefit  of  a  statute-pardon,  the  court  were  ex 
officio  to  decline  arraigning  him,  though  he  made  no 
claim9  of  it.  A  man  was  convicted  of  robbery,  in  an 
appeal  at  the  suit  of  the  person  robbed,  who  released  the 
execution;  and  afterwards  the  king  also,  reciting  the  re- 
lease, pardoned  the  execution ;  this  was  held  to  be  no 
pardon  of  the  felony,  which  must  be  expressly  named.10 
We  find  it  laid  down  for  clear  law,  that  an  appeal  of  mur- 

1  7  Hep.  IV.,  27,  35.  »  9  Hen.  IV.,  1.  8  11  Hen.  IV,  41. 

2  3  Hen.  V,  Bro.  Cor,  168.        •  11  Hen.  IV,  93.        »  Ibid. 

8  Vide  ante:  '  9  Hen.  V,  2.  10  8  Hen.  IV,  22. 

«  11  Hen.  IV,  93. 
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der  could  not  be  brought  beyond  a  year  and  a  day  from  the 
fact ;  which  seems  to  imply  that  all  other  appeals  might 
be  commenced  at  a  more  distant  period.1 

The  severe  penance  to  which  prisoners  were  subjected, 
if  they  refused  to  plead,  was  now  inflicted  in  Feimfmieet 
a  different  manner  from  that  which  is  described  dnn- 
in  Fleta  and  Britton.2  They  were  now  to  be  put  en  di- 
verses  measons  bases  et  estoppes,  que  ils  gisent  par  la  terre  touts 
nudsforsque  leur  braces,  que  il  mettroit  sur  ckacun  deux  tant  de 
fer  etpoids  quils  puissent  porter,  etplus,  issint  quils  nepuissent 
lever,  et  quils  naver  aseun  manger,  ne  boire,  si  non  le  plus  pier 
pain  quil  puissent  trouver,  et  de  leau  plus  pres  al  gaole  (exeepte 
eau  courant)  et  que  lejour  quils  ont  pain  quil  nayent  de  leau,  et 
e  contra,  et  quils  gissent  issint,  tantquils  furent  morts.3 
Thus  they  were  to  lie  under  a  peine  (for  so  it  was  now 
called  instead  of  prisone,  which  is  the  word  in  the  statute) 
till  they  were  dead,  an  event  that  was  likely  soon  to  follow, 
from  the  account  here  given  of  the  weights  to  be  placed 
upon  them.  By  what  authority  this  proceeding  was  al- 
tered between  the  time  of  Fleta  and  the  reign  of  Henry 
IV.  can  only  be  determined  by  conjecture.  It  is  probable 
so  material  a  change  in  judicial  proceedings  as  one  which 
affected  life,  would  not  have  been  hazarded  without  the 
sanction  of  the  executive  power  at  least,  if  not  of  parlia- 
ment ;  but  no  mention  is  to  be  found  of  any  such  order 
or  direction.  In  later  times  we  find 4  a  further  alteration 
in  the  mode  of  compelling  prisoners  to  stand  a  trial ;  and 
if  an  authority  had  been  given  by  parliament  or  the 
council  for  this  second  change,  it  is  less  likely  that  no 
trace  of  it  should  be  left,  as  it  must  have  been  given  since 
the  reign  of  Henry  IV.,  when  public  memorials  have  been 
kept  with  more  security  than  in  earlier  times.  Whatever 
was  the  authority  for  the  first  change,  the  motive  to  it 
has  been  thus  accounted  for :  It  has  been  thought  to  arise 
from  the  justices  in  eyre  and  justices  of  gaol-delivery  not 
staying  above  two  or  three  days  in  a  county  town,  who 
therefore  could  not  wait  for  the  tedious  method,  before 
used,  of  forcing  the  criminal  to  plead,  as  it  lasted  some- 
times forty  days,5  the  probability  and  justness  of  which 
conjecture  must  be  determined  by  the  reader. 

If  a  person  charged  with  felony  stood  mute,  it  was  usual 

1 12  Hen.  IV.,  3.  3  8  Hen.  IV.,  1.  6  Barr.  Stat.,  p.  86. 

"  Vide  vol.  ii.,  c.  ix.  *  At  Cambridge,  1471. 
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to  impanel  a  jury  ex  officio,  to  try  whether  this  silence 
was  a  device  of  the  prisoner,  or  an  infirmity  that  had 
actually  fallen  upon  him,  in  order  that  so  grievous  a  pun- 
ishment might  be  inflicted  on  none  who  were  disabled  by 
the  visitation  of  heaven.1  It  had  now  become  a  settled 
practice  to  inflict  the  peine  forte  et  dure  as  well  in  appeals 
as  upon  indictments,2  a  point  concerning  which  there 
seems  to  have  been3  some  difference  of  practice  in  the 
reign  of  Edward  III. 

There  appears  nothing  remarkable  in  the  reports  of  this 
reign  relating  to  the  description  of  offences ;  these  stood 
generally  upon  the  foot  of  determination  in  the  reign  of 
Edward  III.  However,  we  find  the  following  point  of 
treason.  A  man  had  taken  the  seal  of  an  old  patent,  and 
put  it  to  a  new  commission,  by  authority  of  which  he  col- 
lected much  money,  and  otherwise  imposed  upon  the 
world ;  this  was  held  to  be  forging  the  king's  seal,  and 
the  offender  was  accordingly  drawn  and  hanged.4  It  seems 
to  have  been  long  agreed  that  lands  entailed  were  not  to 
be  forfeited  for  treason,5  and  of  course  not  for  felony. 
"Where  a  man  had  a  felon  in  his  house,  and  permitted  him 
to  depart,  this  was  held  to  be  no  escape  of  a  felon,  because 
he  had  not  arrested  him  for  felony  ;6  and  again,  where  a 
man  was  struck,  and  afterwards  died  of  the  plague^the 
offender  who  escaped  out  of  the  custody  of  the  constable 
was  adjudged  not  to  be  guilty  of  felony.7 

It  does  not  appear  that  our  jurisprudence  was  under  any 
The  king  and  particular  obligation  to  this  king  (a).  After 
government.    t^e  reigI1  of  R^ard  II.,  it  was  an  advantage 

(a)  But  in  this  reign  the  most  decisive  and  rapid  progress  was  made  in 
constitutional  government.  Lord  Hale  had  observed,  that  owing  to  the  de- 
fect in  the  king's  title,  he  was  deferential  to  the  people.  "Under  Henry  IV. 
I  find  no  complaint  of  any  imposition  set  on  merchandise.  It  concerned  him 
to  be  pert  (i.  e.,  polite)_to  the  people"  (Sir  M.  Hale  on  "Custom,"  cxi.).  At 
a  subsequent  chapter,  indeed,  the  same  remark  is  applied  to  the  king's  suc- 
cessors (c.  xii.-xiv.).  Sir  J.  Mackintosh  observes,  "The  right  of  the  com- 
mons to  appropriate  supplies  to  specific  services  was  exercised  without  re- 
sistance under  these  parliamentary  kings.  In  this  reign,  as  well  as  in  that 
of  his  son,  parliaments  were  almost  annually  holden ;  and  Henry  IV.  only 
delayed  the  success  of  the  commons  in  their  first  attempt  to  make  the  .re- 
dress of  grievances  a  condition  preliminary  to  the  grant  of  supply  (Rot.  Pari. 
iii.,  458).  The  memorable  reformation  of  1406,  which  required  the  king  to 
govern  the  realm  by  the  advice  of  a  permanent  council,  who,  being  present, 

1  8  Hen.  IV.,  3.  4  2  Hen.  IV.,  25.  «  9  Hen.  IV.,  1. 

2  8  Hen.  IV.,  1,2.  *  7  Hen.  IV.,  32.  '11  Hen.  IV.,  12. 
*  Vide  ante,  c.  xiv. 
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that  the  reigning  prince  had  no  prejudices  against  the 
ancient  common  law.  The  law  in  general  was  suffered  to 
take  its  course.  If  it  was  ever  turned  aside  from  its 
proper  direction,  it  was  in  the  instance  of  certain  obnox- 
ious persons  who  were  to  be  destroyed  by  this  instrument, 
as  one  more- effectual  and  safe  than  open  violence. 

In  the  6th  of  Henry  IV.  that  monarch  did  not  scruple 
to  proceed  against  the  Archbishop  of  York  for  rebellion 
and  treason.  Sir  "William  Gascoigne,  the  chief-justice, 
having  some  doubt  about  acting  in  so  hazardous  an  en- 
terprise, the  king  appointed  Sir  William  Fulthorpe  for 
judge,  who  pronounced  sentence  of  death,  which  was  fol- 
lowed by  immediate  execution.  This  seems  to  have  been 
with  very  little  formality  of  trial,  and  is  the  first  instance 
in  this  country  of  a  capital  punishment  inflicted  on  an 
archbishop.  The  Earl  of  Nottingham  was  condemned  in 
a  like  summary  manner.  In  the  following  reign,  the  Earl 
of  Cambridge,  some  other  lords,  and  Sir  Thomas  Grey, 
were  indicted  by  a  jury  of  commoners  of  high  treason. 
The  evidence  upon  the  indictment  was,  that  the  constable 
of  Southampton  Castle  had  sworn  that  they  had  separately 
confessed  their  guilt  to  him.  Upon  this  evidence  Sir 
Thomas  Grey  was  executed.  But  the  lords  pleading  their 
privilege,  the  king  thought  proper  to  summon  eighteen 
barons,  with  the  Duke  of  Clarence  as  their  president,  to 
try  them.  The  evidence  given  to  the  jury  had  been  put 
into  writing,  and  was  now  read  to  the  lords ;  it  does  not 
appear  that  the  prisoners  were  even  produced  in  court, 
but  they  were  in  this  manner  convicted  and  accordingly 
executed.1 

Several  statutes  were  made  in  the  reign  of  Eichard  II., 
without  the  assent  of  the  commons ;  but  thev 

■it  t     t  ..      .  -.•'        The  statutes. 

had  acquired  during  that  reign  an  ascendancy 
which  gave  them  importance ;  and  in  the  first  of  Henry 
IV.,  though  foiled  in  their  attempt  to  share  in  the  judi- 
cial department  of  the  lords,  they  drew  from  that  house, 
as  we  have  seen,  an  express  resolution  that  they  had  a 
legislative  authority  in  all  statutes,  grants,  and  subsidies.3 

took  an  oath  in  parliament  to  observe  and  defend  the  reformed  institutions, 
has  been  justly  characterized  by  the  highest  authority  as  a  noble  fabric  of 
constitutional  liberty,  hardly  inferior  to  the  petition  of  right"  (Mackintosh, 
Hist.  Eng.,  vol.  i.,  quoting  Hallam's  Middle  Ages,  i.  302). 
1  Hum.,  vol.  iii.,  97.  a  Vide  ante,  o.  xvii. 
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This  was  a  declaration  expressly  in  favor  of  their  right. 
It  was,  nevertheless,  so  little  regarded  in  practice,  that  in 
the  very  next  year  it  was  invaded  ;  for  the  famous  statute 
2  Henry  IV.,  c.  xv.,  against  Lollards,  was  passed  without 
the  assent  of  the  commons,  who  are  said  to  have  expressly 
protested  against  it *  (a) ;  notwithstanding  which,  this  act 
has  always  been  held  to  be  an  act  of  parliament,  and  was 
occasionally  enforced  as  such,  till  repealed  in  the  reign  of 
Henry  VIII.  It  was  afterwards  revived,  and  carried  into 
severe  execution,  in  the  reign  of  Philip  and  Mary,  but  was 
finally  repealed  in  the  reign  of  Queen  Elizabeth. 

Instances  like  this  produced  the  petition  in  the  8th  of 
Henry  IV.,  in  consequence  of  which  it  was  enacted,  at  the 
request  of  the  commons,  that  certain  of  the  commons' 
house  should  be  present  at  the  engrossing  of  the  parlia- 
ment-roll.  The  grievance  complained  of  waB  not  remedied 
entirely  by  this  precaution.  It  had  got  into  practice, 
upon  entering  the  bill  on  the  statute-roll,  to  make  addi- 
tions, diminutions,  and  alterations,  whereby  the  act  was 
made  to  vary,  and  that  sometimes  materially,  from  the 
substance  of  the  commons'  petition ;  and  the  roll  was  not 
unfrequently  drawn  up  directly  contrary  to  their  sense 
and  intention.2  A  practice  like  this  required  redress. 
The  commons  remonstrated  in  2  Henry  V.,  and  contended 
that,  considering  they  were  as  well  assertors  as  petitioners, 
statutes  should  be  made  according  t6  the  tenor  of  the 
writing  of  their  petition,  and  not  altered.  We  do  not 
find  that  this  representation  of  the  commons  produced 

(a)  This  is  a  very  gross  mistake,  the  only  pretext  for  which  is  that  the 
statute  does  not  say  it  was  passed  with  the  assent  of  the  commons,  the  reason 
for  which  is  manifest,  that  it  was  passed  on  their  petition,  "  Praelati,  et  clerus 
ac  etiam  communitates  domino  regi  supplicarunt;"  and  it  was  in  the  usual 
manner  granted  by  the  king,  with  the  assent  of  the  lords, "  Qui  quidem  domi- 
nus  rex  ex  assensu  magnatum  concessit  ordinavit  et  statuit"  (Stat,  of  Realm, 
ii.  126 ;  Wilkin's  Gone.,  iii.  328).  It  was  taken  for  law  in  that  and  succeed- 
ing reigns ;  and  the  idea  of  the  commons,  then  rising  rapidly  into  power, 
having  allowed  a  statute  of  that  kind  to  be  fraudulently  foisted  into  the 
statute-roll,  and  put  in  execution,  without  remonstrating  and  protesting, 
must  appear  idle  to  any  one  who  has  paid  any  attention  to  the  constitutional 
history  of  the  reign.  For  it  happens  that  in  this  reign,  by  reason  of  the 
defect  in  the  king's  title,  he  was  particularly  deferential  to  the  commons,  and 
specially  engaged  at  the  outset  of  his  reign  to  pass  no  measure  without  their 
concurrence,  a  pledge  to  which  they  rigidly  kept  him.  In  the  25th  Henry 
VIII.  the  statute  is  referred  to  as  valid. 

1  4  Inst.,  51. 

2  Vide  Cotton's  Abrid.  Table,  Statutes,  etc. ;  and  vide  ante. 
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any  answer  or  immediate  correction  of  the  cause  of  com- 
plaint. 

The  Year-Book  of  this  king's  reign  is  complete ;  and 
many  cases  are  likewise  to  be  found  in  Jenkins 
and  Benloe.  The  reports  of  Henry  IV.,  as  they  Keporta- 
contain  matter  that  bears  a  nearer  affinity  to  the  state  of 
our  laws  at  this  day  than  the  books  of  Edward  III.,  are 
more  likely  to  engage  the  attention  of  a  modern  reader. 
Their  form  is  less  irksome,  and  the  subject  more  intelli- 
gible ;  they  have  less  the  style  of  an  entry  than  the  old 
reports,  and  give  a  state  of  the  case,  and  what  was  said 
upon  it,  more  in  the  way  of  a  narrative  (a).    .Notwith- 

(a)  The  Yearbooks  are  extremely  illustrative  of  the  ideas  and  usages  of 
the  age.    The  cases  as  to  claims  of  villenage  in  this  reign  are  curious,  and 
from  the  reluctance  shown  by  the  claimants  to  take  direct  issues  on  the 
question  of  villenage  (which  would  go  to  a  jury),  it  may  be  surmised  that 
juries  were  hostile,  and  that  it  was  not  safe  to  refer  such  an  issue  to  them,  as 
they  were  very  likely  to  find  the  villein  free  (vide  Year-Book,  2  Henry  IV, 
fol.  24;  11  Henry  IV,  fol.  48).     The  cases  on  the  statute  of  laborers  in  this 
reign  show  that  the  villeins  were  beginning  to  wander  away  from  their  lords, 
and  to  become  vagrants,  a  state  of  things,  indeed,  the  beginning  of  which 
had  probably  given  rise  to  the  statute  itself,  and  which,  in  ensuing  reigns, 
led  to  statutes  of  still  greater  severity  against  vagrants.     In  one  case  in  this 
reign,  it  appears  that  it  was  a  moot-point  whether,  if  a  villein  wandered 
away,  and  was  found  vagrant,  and  was  put  to  work  under  the  statute  of 
laborers,  he  could  be  reclaimed  by  his  lord,  which  Gascoigne,  C.  J.,  denied 
(Year-Book,  3  Henry  IV.,  fol.  13).    In  this  reign  there  occurred  a  case 
under  the  statute  of  laborers,  in  which  it  was  held  that  it  did  not  apply  to 
un  petit  damosel  under  the  age  of  ten  years,  nor,  it  would  seem,  under  the  age 
of  twelve,  the  age  of  marriage,  for  the  scope  of  the  statutes,  it  was  said,  was 
ability  to  labor  ( Yewr-Book,  2  Henry  IV,  fol.  19 ;  7  Henry  IV,  fol.  5).    It 
was  held  that  the  statutes  did  not  apply  to  jurists,  or  persons  in  the  position 
of  gentlemen.    So  a  distinction  was  drawn  between  a  common  laborer  and 
an  artificer ;  as  a  carpenter,  who  was  to  be  retained  and  employed  in  his 
particular  art,  and  could  not  be  put  to  other  work  (11  Henry  IV,  fol.  34). 
There  was  a  curious  case  in  which  Thomas  Chepesyde  brought  an  action 
against  the  Guardian  of  the  Friars  Minors  and  his  brethren,  for  that  they 
wrongfully  took  his  servant  out  of  his  service,  and  they  pleaded  that  the 
servant  came  to  them  and  asked  them  to  receive  him  into  their  order  to  do 
divine  service,  and  that  they  received  him :  that  the  man  was  professed,  and 
Was  their  spiritual  son.     What  the  result  was  is  not  stated  ( Year-Book,  3 
Henry  IV.,  fol.  13);  but  it  should  seem  that  it  was  a  legal  bar  to  the  action. 
The  most  important,  however,  of  the  cases  of  this  reign  were  those,  which 
related  to  the  boundaries  of  the  spiritual  and  temporal  jurisdiction,  and 
especially  of  the  royal  and  papal  supremacy.    The  questions  which  arose  in 
this  reign  upon  the  subject  were  of  some  nicety  and  difficulty.     Thus,  a  vicar, 
in  an  appropriation,  having  been  bound  in  a  sum  payable  to  the  papal 
chamber,  if  he  should  seek  to  alter  the  endowment  made  upon  the  appro- 
priation, and  he  having  forfeited  the  obligation,  was  sued  in  the  spiritual 
court  of  the  papal  collector,  and  the  vicar  thereupon  appealed  to  the  king's 
court  for  a  prohibition,  upon  the  ground  that  a  matter  of  debt  was  of  tern- 
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standing  these  advantages  in  their  favor,  it  is  the  opinion 
of  a  learned  writer1  that  the  reports  of  this  reign,  as  well 

poral  cognizance.  The  point  was  much  debated,  and  it  was  said  the  king  is 
apprized  of  all  his  judges,  as  well  spiritual  as  temporal,  as  the  archbishops, 
etc.,  who  have  spiritual  jurisdiction ;  and  when  the  collector  of  the  pope 
came  into  England,  he  brought  two  bulls,  of  which  the  king  had  one  and  he 
himself  the  other,  but  he  had  no  power  to  hold  pleas  within  the  realm. 
And  in  the  result,  by  the  advice  of  the  Archbishop  of  Canterbury  in  the 
council,  it  was  ordered  that  the  prohibition  should  stand  ( Tear-Soak,  2  Henry 
IV,  fol.  10).  Several  cases  on  the  statutes  of  proviso™  and  praemunire 
occurred  in  this  reign,  whence  it  should  seem  they  were  enforced ;  but  it  also 
appears  that  there  was  great  doubt  as  to  the  extent  of  their  operation,  and 
that  they  were  not  deemed  to  interfere  with  the  ecclesiastical  jurisdiction  in 
the  king's  courts,  as  there  was  in  matters  of  patronage.  Thus,  for  instance, 
a  suit  upon  the  statute  of prcenamire  for  suing  in  the  court  Christian  for  a  mort- 
uary appears  to  have  failed  ( Year-Boole,  10  Henry  IV.,  fol.  2).  There  it 
appears  that  the  defendant  had  sued  in  the  court  of  Borne,  and  yet  there 
was  no  judgment  against  him.  The  scope  of  the  statutes,  it  is  plain,  was  the 
temporal  rights  of  the  king  or  his  subjects,  as  the  legal  right  of  patronage, 
or  the  jurisdiction  of  the  king's  courts  to  determine  thereon.  The  most  im- 
portant case,  however,  and  one  which  may  well  be  called  a  leading  case  on 
the  subject,  is  one  which  occurred  in  the  11th  year  of  the  reign.  It  was  a 
case  of  quare  impedit  by  the  king  against  the  Bishop  of  Salisbury,  who  had 
been  created  bishop  at  the  court  of  Borne,  and  in  order  to  avoid  the  king's 
title  to  the  presentation,  alleged  to  have  arisen  from  the  incumbent's  being 
created  bishop,  pleaded  that  before  he  was  created  bishop,  he  had  a  papal 
bill  of  dispensation  to  hold  the  living.  The  chief-justice  said,  "The  pope's 
grant  cannot  change  the  law  of  the  land,  for  if  the  king  had  title  by  reason 
of  the  voidance  of  the  benefice,  the  '  apostle ' "  (so  the  pope  was  called  in 
the  courts  of  law)  "  could  not  deprive  him  of  his  right."  Another  of  the 
judges  answered  with  what  seems,  in  these  days,  to  have  been  a  legal  maxim, 
"Papa  omnia  potest,"  and  he  went  on  to  argue  tb^at  the  papal  power  was  suffi- 
cient to  dispense  in  such  cases,  so  that  there  had  been  in  truth  no  voidance. 
The  chief-justice  replied,  "  It  was  so  in  ancient  times,  and  I  do  not  dispute 
the  power  of  the  apostle ;  but  I  do  not  know  that  he,  by  his  bulls,  can 
change  the  law  of  England"  (11  Hen.  IV,  fol.  37).  And  he  said  that 
though  the  case  was  not  within  the  terms  of  the  statute  of  provisory  it 
appeared  within  its  spirit  and  scope,  as  it  interfered  with  the  king's  right  to 
patronage  by  means  of  a  papal  presentation  (fol.  76).  In  a  subsequent  year 
the  court  held  that  they  could  not  allow  the  papal  excommunication  to  die- , 
able  a  party  from  suing  on  the  statute  of  praemunire  in  the  court  of  Borne, 
for  this  would  be  to  enable  the  court  of  Bome  to  get  rid  of  these  statutes  or 
of  any  other  laws  it  did  not  approve  of,  and  so  would  be  unreasonable  ( Year- 
Book,  14  Hen.  IV.,  fol.  14).  If  a  bishop,  it  was  said,  excommunicated  a 
party  contrary  to  law,  there  could  be  a  writ  issued  out  of  chancery  to  compel 
the  bishop  to  release  the  party,  or  he  should  be  deprived  of  his  temporalities, 
but  no  such  writ  could  be  issued  to  the  pope ;  and  therefore  an  excommuni- 
cation could  not  be  allowed  as  a  legal  disability  in  such  a  case  (Ibid.).  It 
will  be  seen  that  the  law  was  already  carried  almost  to  the  utmost  extent 
possible  short  of  an  interference  with  the  papal  supremacy  in  matters  purely 
spiritual.  In  all  matters  at  all  mixed  with  temporality  the  crown  was  abso- 
lute. And  there  was  a  remarkable  incident  in  this  reign  which  our  author 
failed  to  notice,  viz.,  that  in  this  reign  the  king  so  little  regarded  the  privi- 
1  Hal.  Hist.,  175. 
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as  those  of  Henry  V.,  do  not  arrive,  either  in  the  nature 
of  the  learning  contained  in  them,  or  in  the  judiciousness 
and  knowledge  of  the  judges  and  pleaders,  or  in  any  other 
respect  to  the  perfection  of  those  in  the  last  twelve  years 
of  Edward  III. 

leges  of  the  clergy  that  he  actually  had  an  archbishop  not  only  tried  by  a 
secular  court,,  but  by  a  mere  summary  tribunal,  so  utterly  illegal,  that  Gas- 
coigne,  the  chief-justice,  refused  to  sit  upon  it,  and  there  is  reason  to  believe 
lost  his  office  in  consequence,  for  his  name  is  not  afterwards  to  be  found  in 
the  Year-Books.  In  this  reign,  also,  the  commons  suggested  the  confiscation 
of  church  property,  which  was  only  spared  by  the  king.  It  is  manifest  that, 
so  far  from  encroaching,  the  church  was  losing  ground,  and  had  no  longer 
any  real  power  in  the  State. 
vol.  hi. — 38 


CHAPTEE  XIX. 

HENB  T  V. 

Qualification  op  Electors  —  The  Clekgt  —  The  Statute  of 
Additions  —  Statute  of  Amendments — Laws  against  Heretics 
—  Forging  of  Deeds — Eiots — Of  Truce  and  Safe-Conduct — 
The  King  and  Government. 

THE  few  changes  made  in  the  law  by  parliament  during 
this  military  reign,  consist  principally  in  such  provi- 
sions as  were  framed  to  promote  the  design  of  several 
statutes  passed  in  the  time  of  the  two  preceding  princes 
(a).     The  election  of  knights  and  burgesses,  the  punish- 

(a)  In  the  third  year  of  the  reign  there  was  a  confirmation  of  the  liberties 
of  the  church  (3  Hen.  V.,  c.  i.).  "  That  holy  church  have  all  her  liberties 
and  franchises,  and  that  the  lords  spiritual  and  temporal,  having  liberties 
and  franchises,  have  and  enjoy  all  the  liberties  and  franchises  which  they 
have  had  of  the  grants  of  the  king's  progenitors,  and  of  the  confirmation  of 
the  same  by  our  lord  the  king  or  his  grant,  except  always  those  franchises 
and  liberties  which  he  repealed  in  this  present  parliament,  and  those  that  he 
repealed  by  the  common  law."  And  in  the  same  reign  there  was  another 
statute  (c.  iv.),  "  That  all  provisions,  licenses,  and  pardons  of  a  benefice  full 
of  an  incumbent  shall  be  void,"  reciting  a  stat.  of  Henry  IV.  (7  Hen.  IV., 
c.  viii.)  against  papal  provisions,  and  enacted  that,  notwithstanding  several 
persons  having  provisions  of  the  pope  of  divers  benefices,  and  licenses  royal 
to  execute  the  provisions,  had,  by  color  of  the  provisions  and  licenses,  ex- 
cluded divers  persons  of  their  benefices,  in  which  they  had  been  incumbents 
for  a  long  time,  of  the  collation  of  the  patrons  spiritual ;  and  then  enacted 
that  "  the  king  had  ordained  and  established  that  all  the  incumbents  of  the 
collation  patronage,  or  presentation  of  spiritual  persons  may  peaceably  and 
quietly  enjoy  their  benefices,  without  being  in  any  wise  grieved  or  molested 
by  color  of  such  provisions  or  licenses ;  and  that  all  licenses  and  pardons 
made  upon  such  provisions  Bhall  be  void  "  (3  Hen.  V.,  c.  iv.)  And  that  if 
any  felt  grieved  or  molested  by  color  of  such  provisions,  etc.,  the  parties 
molesting  them  shall  incur  the  pains  and  penalties  contained  in  the  statutes 
of  provisors  (25  Edw.  III.,  st.  4)  and  the  statutes  of  praemunire  (10  Rich.  II., 
c.  v.) ;  and  this  was  enacted  with  the  assent  of  the  lords  spiritual.  In  the 
same  reign  there  passed  an  act  that  ordinaries  should  inquire  of  and  reform 
the  estates  of  hospitals,  reciting  that  many  hospitals  which  had  been  founded 
for  poor  men  and  women,  etc.,  have  for  the  most  part  decayed,  and  their 
revenues  withdrawn  and  spent  in  other  uses  by  divers  persons,  as  well  spiritual 
as  temporal,  enacted  that,  as  to  hospitals  of  royal  foundation,  the  ordinaries 
should  inquire  by  the  king's  commission,  and  if  other  hospitals,  they  should 
inquire  by  the  law  of  the  church  (2  Hen.  V.,  st.  1).  There  was  a  more  im- 
portant statute  or  ordinance  enacted  or  ordained  in  this  reign,  which  does 
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ment  of  provisoes  and  heretics,  and  the  suppression  of 
riots,  were  favorite  objects  in  this,  as  they  had  been  in  the 
two  former  reigns.  The  statutes  upon  those,  and  some 
few  other  articles  of  reformation,  constitute  the  whole  of 
the  juridical  history  of  this  reign,  the  decisions  of  courts 
during  nine  years  furnishing  nothing  of  any  great  import- 
ance. 

The  statutes  hitherto  mentioned  concerning  the  repre- 
sentatives of  the  people,  relate  to  the  mode  of  QnaUfleation 
election.1  The  first  act  in  this  king's  reign  is  ot  eleotors- 
to  ascertain  the  qualifications  of  the  electors  and  person  to 
be  elected  (a).  Knights  of  the  shire,  says  the  act,  shall  not 
be  chosen  unless  they  are  resident  within  the  shire  the  day 
of  the  date  of  the  writ  of  summons ;  and  knights,  esquires, 
and  others  who  are  to  be  choosers  of  the  knights  of  shires, 
are  to  be  resident  within  the  shire  in  the  manner  and  form 
aforesaid.  Again,  citizens  and  burgesses  of  cities  and  bor- 
oughs are  to  be  citizens  and  burgesses  resident,  dwelling, 
and  free  in  the  same,  and  no  other  person,  nor  in  any  other 
matter  whatever. 

We  have  seen  that  in  the  last  reign  vicars  were  estab- 
lished in  possession  of  their  benefices  ;2  we  now  find  an 

not  appear  on  the  statute-book,  and  which  our  author  haa  omitted  to  men- 
tion, but  the  importance  of  which  it  is  impossible  to  overrate.  This  (as  Mr. 
Justice  Coleridge  observed,  in  one  of  his  elaborate  and  learned  judgments, 
by  which  he  added  the  reputation  of  a  jurist  to  his  high  character  as  a 
judge),  "  This  was  the  period  of  the  great  papal  schism.  There  were  three 
anti-popes ;  Henry  V.,  preserving  a  neutrality  between  the  rival  candidates, 
treated  the  see  of  Home  as  vacant,  and  by  consequence,  those  bulls  and  briefs 
which  had  become  established  as  necessary  to  the  completion  of  episcopal 
election,  could  not  be  procured  from  any  one.  An  act  therefore  passed,  re- 
citing that  for  this  reason  confirmations  could  not  be  made,  and  great  incon- 
veniences followed ;  and  enacting  that,  during  the  avoidance  of  the  holy  see, 
bishops  elect  should  be  confirmed  by  the  metropolitans,  without  excuse  or 
delay  on  that  account ;  and  that  the  king's  writs  should  issue  to  the  metro- 
politans, straitly  charging  them  to  perform  the  confirmations,  and  all  that 
to  their  office  pertains;  and  also  to  the  elected,  that  they  should  effectually 
pursue  their  .confirmations  before  the  archbishop"  (3  Hen.  V.,  Bot.  Pari.,  vol. 
iv.,  pp.  2,  71).  In  the  fourth  vol.  ot  By  flier's  Fcedera,  part  ii.,  p.  156,  will  be 
found  the  writs  accordingly  issued  to  the  bishop  elect  and  the  metropolitan 
for  confirmations.  (See  the  judgment  of  Sir  John  Coleridge  in  the  case  of 
the  Archbishop  of  Canterbury,  11  Queen's  Bench  Bep.,  593.)  It  is  rather 
strange  that  this  most  remarkable  statute  should  have  escaped  attention  in 
the  history  of  the  reign,  seeing  that  it  was  the  earliest  direct  and  avowed  as- 
sumption by  the  crown  of  the  spiritual  supremacy  of  the  holy  see. 

(a)  This  was  provided  for  as  to  pecuniary  qualification  by  the  stat.  Henry 
VI. 

1  Vide  ante,  c.  xviii.  s  Ibid.,  412. 
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act  for  limiting  the  salaries  of  curates  and  chaplains  ;  the 
former  were  to  have  eight,  and  the  latter  but 

The  dergy.  gev.enj  ma^g  per  annum.1  The  subject  of  pro- 
visors,  and  the  possession  of  ecclesiastical  benefices  by 
aliens,  occasioned  several  acts  in  this  reign.  The  stat.  13 
Rich.  II.,  c.  iii.,  prohibiting  Frenchmen  from  holding 
church  benefices,  was  enforced  by  stat.  1  Hen.  V.,  c.  vii., 
with  an  exception  of  priors  alien  conventual,  and  other 
priors  having  institution  and  induction,  so  as  they  were 
catholic,  and  found  surety  not  to  disclose  the  secrets  of  the 
realm.  The  penalties  of  a  praemunire  were  inflicted  by 
stat.  3  Hen.  V.,  c.  iv.,  on  persons  obtaining  provisions, 
licenses,  or  pardons  against  the  stat.  7  Hen.  IV.,  c.  viii.2 
The  same  jealousy  which  had  been  long  entertained  of 
foreign  churchmen  in  this  kingdom  was  shown  by  the  Irish 
parliament  in  the  last  reign,  when  they  passed  an  act 
prohibiting  the  Irish  people  from  accepting  any  church 
benefice  whatever ;  by  the  Irish  were  meant  those  original 
inhabitants  of  the  country  who  had  almost' always  been 
in  a  state  of  resistance  to  the  English  settlers.  This  act 
of  the  Irish  parliament  was  now  confirmed  by  the  stat.  4 
Hen.  V.,  c.  vi. ;  and  further,  if  any  archbishop,  bishop, 
abbot,  or  prior  of  the  Irish  nation  made  any  collation  or 
presentment  contrary  to  that  act,  or  brought  with  them, 
as  servants,  any  Irish  rebels  to  parliament,  to  learn  and 
discover  the  secrets  and  state  of  the  English,  it  was 
ordained  that  their  temporalities  should  be  seized  into  the 
king's  hands  till  they  had  made  fine  to  the  king. 

Fees  for  the  probate  of  testaments  were  settled  by  stat. 
4  Hen.  V.,  c.  viii.  By  another  act,  the  ordinary  was  em- 
powered to  inquire  into  the  government  of  hospitals  (a) ; 
and  if  they  were  of  the  king's  foundation,  he  was  to  certify 

(a)  It  is  to  be  observed  that  the  author  has  omitted  to  mention  the  remark- 
able statute  passed  in  this  reign  as  to  hospitals,  etc.  This  was  the  statute  2 
Hen.  V.,  c.  1,  reciting,  "That,  forasmuch  many  hospitals  within  the  nation, 
founded  as  well  by  the  kings  of  this  realm,  as  by  lords,  and  ladies,  spiritual 
and  temporal,  and  by  divers  other  estates,  to  the  honor  of  God,  and  of  his 
glorious  mother,  in  aid  of  the  souls  of  the  founders ;  to  which  hospitals  the 
founders  gave  goods  and  lands  wherewith  to  sustain  poor  men  and  women, 
etc.,  and  the  same  be  now  for  the  most  part  decayed,  and  the  goods  of  the 
same  withdrawn ;  and  then  enacting  that  as  to  hospitals  of  the  royal  founda- 
tion, the  king's  commissioners  should  inquire,  and,  of  others,  the  ordinaries; 
making  reformation  thereof  according  to  the  laws  of  holy  church"  (2  Hen. 
V.,  c.  1). 

1  Stat.  2  Hen.  V.,  st.  2,  c.  2.  >  Vide  ante,  c.  xviil. 
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the  state  of  them  to  the  chancery;  if  of  another's  founda- 
tion and  patronage,  then  he  was  to  make  correction  and 
reformation  according  to  the  laws  of  holy  church.1 

One  statute  was  occasioned  by  the  old  dispute  about 
ecclesiastical  jurisdiction.  Complaint  had  been  made  to 
parliament,  that  persons  were  sued  in  the  ecclesiastical 
court,  as  well  for  matters  touching  freehold,  debt,  tres- 
passes, covenants,  and  other  things  (the  cognizance  of 
which  belonged  to  the  king's  court,)  as  on  questions 
matrimonial  and  testamentary ;  and  when  a  person  ap- 
peared upon  citation  and  demanded  a  libel,  in  order  to  be 
informed  what  he  was  to  answer,  or  purchased  a  writ  of 
prohibition,  the  libel  used  to  be  denied.  That  persons 
might  not  in  this  manner  be  deprived  of  their  remedies 
at  common  law,  it  was  enacted  by  stat.  2  Hen.  V.,  st.  1,  c. 
iii.,  that  the  libel  should  be  delivered  to  the  party,  with- 
out difficulty,  at  the  time  when  by  law  it  was  grantable  (a). 

Some  amendments  were  made  in  the  course  of  process 
and  proceeding.  We  have  seen  what  remedy  was  given 
by  statute  in  the  time  of  Edward  III.,  for  persons  whose 
goods  were  seized  as  the  goods  of  an  outlaw  by  mistake 
of  the  sheriff.2  The  great  use  of  the  writ  de  idemptitate 
nominis  was  to  ascertain  whether  the  person  so  injured  was 
the  party  really  meant  by  the  exigent.  To  make  this  process 
more  accurate  and  certain,  it  was  prayed  in  the  last  reign, 
that  no  man  might  be  outlawed  without  his  surname,  and 
the  name  of  "his  town  and  county.3  At  length  a  statute 
was  passed  to  ascertain  this  matter,  and  it  was  enacted  by 
stat.  1  Hen.  V.,  c.  v.,  that  in  every  original  writ  of  actions 
personal,  appeals,  and  indictments,  in  which  the  exigent 

(a)  In  a  subsequent  chapter  (c.  xxiv.),  a  full  account  is  given  by  the  author 
of  the  canon  law  and  the  jurisdiction  of  the  ecclesiastical  courts;  and  there 
can  be  no  doubt  that  its  vexatious  exercise  had  a  painful  influence  in  estrang- 
ing the  nation  from  the  ancient  church.  As  the  officers  of  the  courts  had  an 
interest — being  paid  by  fees  —  in  extending  their  jurisdiction,  they  were 
always  trying  to  do  so,  and  even  within  its  legal  limits  it  was  capable  of 
being  very  vexatiously  exercised.  Indications  are  not  wanting  of  the  irri- 
tation and  dissatisfaction  this  excited  among  the  people,  even  apart  from  the 
former  serious  question  of  the  interference  of  the  law  as  to  heresy  with 
freedom  of  thought  and  of  discussion.  And  the  present  statute  is  one  of  the 
earliest  and  most  significant  indications  of  the  growth  of  that  feeling  of  dis- 
content and  impatience  of  ecclesiastical  jurisdiction  which  had  a  powerful 
influence  in  promoting  separation  from  Borne. 

1  Stat.  2  Hen.  V.,  st.  1,  c.  1.  »  Cott.  Abri.,  p.  422,  s.  82. 

1  Vide  ante,  c.  xiii. 
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shall  be  awarded,  to  the  names  of  the  defendants  additions 
should  be  made  of  their  estate  or  degree,  or  mystery,  and 
of  the  towns,  or  hamlets,  or  places  and  counties  of  which 
they  were,  or  be,  or  in  which  they  be  or  were  conversant 
(a),  otherwise  the  outlawry  to  be  void ;  and  before  the  out- 
lawry pronounced,  the  writ  and  indictment  may  be  abated 
by  exception  of  the  party.  It  was  also  provided  that, 
though  the  writs  of  additions  personal  were  not  according 

(a)  This  statute  must  be  considered  with  reference  to  the  statute  of  Rich- 
ard II.  (589),  as  to  the  law  of  venue,  from  which  the  necessity  for  it  arose. 
According  to  that  law,  the  action  must  be  brought,  i.  e.,  the  original  writ 
issued,  in  the  county  where  the  contract  was  made  or  the  cause  of  action 
arose.  That,  however,  might  not  be  the  county  in  which  the  party  sued  re- 
sided at  the  time  of  action,  still  the  original  writ  was  the  ground  of  subse- 
quent process,  and  hence  it  might  be  that  the  proclamations  preliminary  to 
outlawry  might  be  made  in  a  county  in  which  the  defendant  did  not  reside. 
And  as  the  outlawry  was  founded  upon  a  supposed  contempt  in  not  appear- 
ing, according  to  the  exigency  of  the  writ,  it  was  right  that  there  should  be 
reasonable  notice  of  it.  Hence  the  necessity  for  the  present  statute,  which 
required  that  the  original  writ  should  state  the  county  where  the  defendant 
resided  or  lately  resided,  which,  in  the  absence  of  any  knowledge  of  his  re- 
moval, might  be  presumed  to  be  in  the  county  where  the  contract  was  made 
or  the  cause  of  action  arose ;  since  there,  at  all  events,  he  had,  it  must  be 
supposed,  resided.  But  this  was  not  necessarily  so,  since  he  might  have 
made  a  contract  in  one  county,  residing  in  another,  or  he  might  have  re- 
moved. And  the  object  was,  that  his  true  place  of  residence  at  the  time  of 
action,  or  his  last  known  place  of  residence,  should  be  specified  in  the  writ, 
in  order  to  indicate  where  the  proclamation  of  the  process,  with  a  view  to 
outlawry,  in  case  of  non-appearance,  should  be  made.  Under  this  statute  it 
was  held  that  the  residence  meant  place  of  household,  but  that  if  a  man 
had  household  in  two  places,  the  residence  might  be  said  to  be  in  either 
(Year-Book,  33  Hen.  VI,  fol.  9)s  and  so  a  place  where  a  man  was  residing 
for  business  {Ibid.).  The  plea  in  abatement  to  the  writ  (which,  as  pleading 
was  oral,  came  in  effect  to  an  application  to  set  it  aside)  would  state,  that  the 
party  at  the  time  of  action  was  conversant  and  resident"  (or  commorant) 
at  another  place,  and  not  that  stated  in  the  writ ;  and  if  this  was  admitted 
or  proved,  it  was  set  aside  (21  Hen.  VI.,  fol.  54).  It  was  admissible  to  de- 
scribe the  defendant  as  lately  of  such  a  place  (22  Edw.  IV.,  fol.  13).  The 
exception  of  account  of  proper  addition  of  the  residence  was  only  to  be  re- 
ceived either  in  abatement  of  the  writ  or  for  reversal  of  an  outlawry  founded 
on  the  defective  process,  as  it  did  not  go  to  the  courts  (33  Hen.  VI.,  fol.  53; 
21  JETera.  VI.,  fol.  54).  Upon  this  statute,  if  there  was  no  proper  addition  of 
the  residence,  the  outlawry  would  be  set  aside  summarily  or  reversed  on 
error  (8  Hen.  VI.,  fol.  37).  And  so  it  was  if  the  defendant  alleged  that  he 
was  residingat  a  place  different  from  that  stated  in  the  writ  (19  Hen.  VI, 
fol.  80 ;  21  Hen.  VI.,  fol.  21).  The  plaintiff,  on  the  other  hand,  could  main- 
tain the  proceeding  by  showing  that  the  defendant  was,  in  point  of  fact,  re- 
siding where  he  was  stated  in  the  writ  to  have  been  residing  (28  Hen.  VI., 
fol.  1 ;  21  Hen.  VI,  fol.  13).  The  object  of  the  writ  was  carried  out  by  sub- 
sequent statutes  (6  Hen.  VIII.,  and  31  Eliz.,  c.  4),  and  the  principle  thus 
embodied  was  preserved  in  the  uniformity  of  process  act,  2  and  3  W.  IV.,  c. 
39,  which  used  the  very  same  words,  "supposed  residence." 
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to  the  records  and  deeds,  if  such  addition  was  surplusage, 
the  writ  should  not  be  abated  on  that  account.  The  clerks 
of  the  chancery,  if  they  left  out  such  additions,  were  to 
he  punished,  by  fine,  at  the  discretion  of  the  chancellor. 
This  statute  of  additions,  as  it  was  afterwards  The  atatnte  of 
called,  removed  those  inconveniences  that  used  addi"°'"»- 
to  be  occasioned  by  the  want  of  naming  particularly  the 
parties  in  a  writ. 

A  statute  of  jeofail  and  amendment  was  made,  in  order 
to  remove  some  doubts  which  had  arisen  upon  The  statute  of 
stat.  14  Edw.  III.,  st.  1,  c.  vi.1  It  was  ordained  ameiidments- 
by  stat.  9  Hen.  V.,  c.  iv.,  that  the  justices  before  whom 
such  plea  or  record  was  made  or  was  depending,  should 
have  power  and  authority,  as  well  by  adjournment  as  by 
way  of  error  or  otherwise,  to  amend  such  record  and  proc- 
ess, according  to  the  permission  of  the  former  statute,  as 
well  after  judgment  as  before,  so  long  as  the  record  was 
before  them.  Thus  this  act  did  no  more  than  extend  the 
powers  of  the  statute  of  Edward  III.  by  allowing  such 
amendments  to  be  made  after  judgment.  In  the  second 
year  of  the  king,  a  statute  had  been  passed  to  secure 
plaintiffs  in  the  full  fruits  of  a  judgment  obtained.  It 
had  been  common  for  defendants  in  custody  on  execution, 
to  sue  out  a  certiorari  or  corpus  cum  causd,  and  when  brought 
before  the  chancellor,  they  would  be  discharged  upon  bail 
or  mainprise,  and  sometimes  without  either,  against  the 
will  of  the  plaintiffs,  whom  they  thus  defeated  of  their 
judgments:  to  prevent  this,  it  was  enacted  by  stat.  2 
Hen.  V.,  st.  1,  c.  ii.,  that  if  upon  such  writs  it  was  re- 
turned, that  the  person  was  a  prisoner  on  a  judgment, 
he  should  be  remanded  immediately,  and  there  remain 
without  bail  or  mainprise  till  he  had  agreed  with  his 
plaintiff. 

Another  regulation  was  made  by  stat.  2  Hen.  V.,  st.  2, 
c.  ii.,  concerning  the  qualifications  of  jurors.  The  statute 
complains  that  many  were  disinherited,  because  the  per- 
sons who  passed  on  inquests  were  "  common  jurors,  and 
others  that  have  but  little  to  live  on  but  by  such  inquests, 
and  nothing  to  lose  on  account  of  their  false  oaths,  where- 
by they  offend  their  consciences  the  more  largely :"  it  was 
therefore  now  provided,  that  none  should  be  admitted  to 

1  Vide  ante,  c.  xiv. 
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pass  on  inquests  upon  the  trial  of  the  death  of  a  man, 
nor  between  party  and  party  in  pleas  real,  nor  in  a  plea 
personal,  where  the  debt  or  damage  declared  for  amounted 
to  forty  marks,  unless  he  had  lands  or  tenements  of  the 
yearly  value  of  forty  shillings  above  all  charges ;  and  if 
he  had  it  not,  it  was  a  cause  for  which  either  party  might 
challenge  him.  Because  the  under-officers  of  sheriffs  con- 
tinued in  their  offices  from  year  to  year,  it  was  found 
no  easy  matter  for  an  injured  person  to  obtain  redress 
against  them :  it  was  therefore  enacted  by  stat.  1  Hen. 
V.,  c.  iv.,  that  those  who  were  bailiffs  of  sheriffs  in  one 
year,  should  not  be  in  office  for  the  three  years  next  fol- 
lowing, except  bailiffs  or  sheriffs  inheritable  in  their 
sheriffwicks ;  nor  was  any  under-sheriff,  sheriff's  clerk, 
receiver,  or  sheriff's  bailiff,  to  be  attorney  in  the  king's 
courts  during  the  time  he  was  in  office  with  such  sheriff. 
By  stat  9  Hen.  V.,  c.  v.,  the  stat.  14  Edw.  III.,  st.  1,  c.  vii., 
concerning  the  appointment  of  sheriffs  was  dispensed 
with  for  a  time ;  and  the  reason  given  was,  that  the  late 
pestilences  and  wars  had  not  left  in  the  country  sufficient 
persons  of  substance  to  answer  the  requisites  of  that  act ; 
the  king  therefore  was  authorized,  during  four  years,  to 
appoint  sheriffs  and  escheators  at  his  pleasure. 
The  whole  secular  power  seems,  at  the  beginning  of 
Laws  against  this  reign,  to  have  been  made  subservient  to 
heretics.  ^e  en(jg  0£  jjjjg  pre]ates  in  suppressing  the 
Lollards,  (a)  It  was  enacted  by  stat.  2  Hen.  V.,  st.  1, 
c.  vii.,  that  the  chancellor,  treasurer,  justices  of  both 
benches  and  of  the  peace,  sheriffs,  mayors,  and  bailiffs  of 
cities  and  towns,  and  all  other  chief  officers  of  places, 
should,  upon  entering  into  their  office,  take  an  oath,  to 
use  their  whole  power  and  diligence  to  destroy  all  heresies 
and  errors,  commonly  called  LoUardies,  and  assist  the  or- 
dinaries and  their  commissaries  as  often  as  required  by 
them,  so  as  they  paid  their  expenses  of  travelling.  Never- 
theless they  were  enjoined  by  the  act  not  to  postpone  the 
king's  service  to  that  of  the  church.  Besides  the  penal- 
ties to  which  Lollards  were  before  liable,  they  were  now 
to  suffer  forfeiture  of  goods  and  lands,  as  in  case  of  felony; 
only  the  lands  such  convicts  held  of  the  ordinary  or  his 
commissary  before  whom  he  was  convict,  were  to  be  for- 

(a)  Prelates  had  little  power  in  these  times.    Vide  ante. 
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feit  to  the  king ;  but  no  heretics  thus  left  to  the  secular 
arm  were  to  forfeit  their  goods  till  they  were  dead ;  in 
which  particulars  this  new  provision  did  not  conform  to 
the  law  of  forfeiture  for  felony.  The  justices  of  the 
king's  bench,  of  the  peace,  and  of  assize,  were  empowered 
to  inquire  (that  is,  take  indictments)  of  Lollards  and  their 
maintainers,  and  award  process  ;  but  because  heresy  was 
a  spiritual  offence,  they  were  to  deliver  the  party,  when 
taken,  to  the  ordinary  by  indenture,  within  ten  days  after 
the  arrest,  to  be  tried  by  the  laws  of  holy  church.  The 
indictment  was  not  to  be  used  as  evidence,  but  only  for 
information  before  the  spiritual  judge,  who  was  to  com- 
mence his  process,  as  if  no  indictment  had  been  found. 
This  was  the  famous  act  against  the  Lollards,  upon  which 
many  of  those  people  suffered.  In  the  preamble  they  are 
loaded  with  the  imputation  of  state  crimes,  as  a  pretence 
to  delude  the  people  into  a  concurrence  with  the  church- 
men in  their  persecution ;  they  are  said  to  be  united  in 
confederacies  to  destroy  the  king,  and  all  other  estates  of 
the  realm,  both  lay  and  spiritual,  and  all  manner  of  policy, 
and  finally  the  laws  of  the  land:  so  sensible  were  they  that 
the  charge  alone  of  difference  in  religious  opinions  could 
not  justify  to  the  people  such  sanguinary  proceedings. 

Some  statutes  were  passed  relating  to  the  coin.  It  was 
made  felony  by  stat.  3  Hen.  V.,  st.  1,  c.  i.,  to  make,  buy, 
or  import  certain  coin  then  prohibited  by  proclamation, ' 
called  gaily  halfpence,  suskins,  and  dodkins ;  and  the  pay- 
ments in  these  coins  subjected  the  party  to  certain  penal- 
ties. Much  doubt  had  arisen  whether  clipping,  washing, 
and  filing,  was  an  offence  within  the  statute  of  treasons ; 
and  it  was  accordingly  so  declared  to  be  by  stat.  3  Hen. 
V.,  st.  2,  c.  vi,,  and  cognizance  thereof,  and  of  every  other 
falsity  of  money,  was  given  to  the  justice  of  assize :  the 
justices  of  the  peace,  likewise,  might  still  inquire  thereof; 
that  is,  take  indictments  and  issue  process  of  capias,  but 
no  farther.  The  suspicions  entertained  of  the  treasonable 
practices  of  the  Welsh  still  continued ;  and  it  was  en- 
acted by  stat.  3  Hen.  V.,  st.  2,  c.  iii.,  that  all  such  Britons 
dwelling  in  the  queen's  house,  and  others  abiding  near 
the  house,  and  elsewhere,  not  made  denizens,  should  be 
voided  out  of  the  realm  by  a  certain  day,  under  pain  of 
felony.  And  because  many  Welsh  made  inroads  into 
Shropshire,  Hereford,  and  Gloucestershire,  and  took  away 
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people  by  force,  the  justices  of  the  peace  were  authorized 
by  stat.  2  Hen.  V.,  st.  2,  c.  v.,  to  inquire,  hear,  and  deter- 
mine such  offences,  award  process  of  outlawry,  and  certify 
this  to  the  lords  of  seigniories  where  such  plunderers 
harbored,  who  were  to  order  execution  to  be  done  there- 
on. By  another  statute  it  was  ordained,1  that  all  Irish- 
men and  Irish  clerk-beggars,  called  chamber-deacons,  should 
be  voided  out  of  the  realm  by  a  certain  time,  on  pain  of 
losing  their  goods,  and  being  imprisoned  at  the  king's 
pleasure;  excepting  graduates  in  the  schools,  Serjeants 
and  apprentices  of  the  law,  those  who  were  inheritors  in 
England,  religious  persons  professed,  merchants  of  good 
fame  and  their  apprentices,  and  those  with  whom  the 
king  would  dispense.  All  Irishmen  having  estates  and 
benefices  were  to  dwell  on  them.  This  act  is  stated  to  be 
made  for  the  quiet  and  peace  of  England,  and  the  increase 
and  restoring  of  Ireland. 

The  law  respecting  forgery,  as  stated  by  our  old  writers,2 
seems  to  have  become  obsolete,  as  a  statute  was  now  made, 
imposing  a  less  penalty  than  the  old  law,  and  yet  adding 
something  to  the  then  existing  law.  It  is  said  by  stat.  1 
Hen.  V.,  c.  iii.,  that  people  possessed  of  lands  or  tenements 

poking  of  suffered  losses,  because  persons  svbtilely  imagined 
deeds.  and  forged  new  divers  false  deeds  and  muniments 
to  trouble  and  charge  their  lands :  it  was  enacted,  that  a  per- 
'son  so  injured  should  have  recovery  of  his  damages  against 
the  party  making  and  publishing,  who  was  also  to  make 
fine  at  the  king's  pleasure.  This  was  substituting  a  civil 
in  the  place  of  a  criminal  proceeding. 

Several  laws  were  passed  to  facilitate  the  execution  of 
process  against  offenders  living  in  places  where  the  king's 
writ  did  not  run.  Because  felons  living  in  Tyndal  and 
Hexham  escaped  the  process  of  the  law,  which  could  not 
be  executed  in  those  franchises,  it  was  provided,3  that  proc- 
ess should  be  made  at  common  law,  till  they  were  out- 
lawed ;  and  when  that  was  pronounced  and  returned  before 
the  justices,  they  were  to  certify  it  to  the  ministers  of  those 
franchises,  who  were  immediately  to  seize  the  lands,  goods, 
and  persons  of  the  offenders.  This  statute  was  afterwards 
extended  to  persons  living  in  Ridesdale,  another  franchise.4 
It  was  likewise  provided,8  that  persons  outlawed  in  the 

1  Stat.  1  Hen.  V.,  c.  8.         »  Stat.  2  Hen.  V.,  st.  1,  c.  5.         •  Ibid.,  c.  2. 
3  Vide  vol.  ii.,  c.  viii.  *  Stat.  9  Hen.  V,  c.  7. 
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county  of  Lancaster  should  not  forfeit  their  lands  or  goods 
in  other  counties. 

Eespecting  offenders  in  general,  who  absconded  to  avoid 
the  process  of  the  law,  it  was  enacted  by  stat.  2  Henry  V., 
st.  1,  c.  ix.,  that  where  murder,  manslaughter,  robbery, 
battery,  assemblies  of  people  in  great  numbers,  riots,  and 
insurrections  happened  and  the  offenders  fled,  and  any 
one  came  to  the  chancery  to  complain  thereof,  a  bill  should 
be  thereupon  made ;  and  the  chancellor,  after  the  bill  to 
him  delivered,  if  he  was  informed  of  the  truth  thereof, 
should  have  power  to  make  a  writ  of  capias  at  the  king's 
suit,  into  the  county  where  the  offence  was  committed, 
returnable  in  chancery  at  a  certain  day.  If  the  party  was 
taken  or  surrendered,  he  was  to  be  put  in  ward,  or  main- 
prise, as  the  chancellor  pleased;  if  not,  and  the  sheriff  re- 
turned that  he  could  not  be  taken,  then  the  chancellor  was 
to  make  a  writ  of  proclamation  directed  to  the  sheriff, 
returnable  in  the  king's  bench  at  a  certain  day,  to  make 
proclamation  in  two  counties,  for  him  to  appear  at  the.  day, 
or  stand  convicted  of  the  offence  charged  in  the  bill,  the 
substance  of  which  was  to  be  contained  in  the  proclama- 
tion ;  and  if  he  came  not  by  the  return  of  the  proclamation, 
he  was  to  stand  attainted.  If  the  offence  was  a  riot,  the 
suggestion  thereof  was  to  be  testified  to  the  chancellor 
fey  letters  under  the  seal  of  two  justices  of  the  peace  and 
the  sheriff,  before  the  capias  was  to  issue.  If  the  fact  hap- 
pened in  the  county  of  Lancaster,  or  other  franchise, 
where  there  was  a  chancellor  and  a  seal,  the  chancellor  was 
to  write  to  the  chancellor  thereof  all  the  suggestions  in  the 
aforesaid  bill,  commanding  him  to  make  execution  in  the 
above  way. 

In  the  preceding  chapter  of  the  same  statute  a  very 
special  course  was  directed  in  case  of  riots.  It  Eio|B 
was  found,  that  the  persons  intrusted  with  the 
execution  of  stat.  13  Henry  IV.,  c.  vii.,1  concerning  riots, 
were  dilatory  and  negligent  therein :  it  was  now  enacted, 
that  should  default  be  found  in  the  two  justices  of  peace, 
or  justices  of  assize,  and  the  sheriff  and  under-sheriff,  then 
there  should  issue,  at  the  instance  of  the  party  grieved, 
under  the  great  seal,  a  commission,  to  inquire  as  well  of 
the  truth  of  the  case  and  the  original  matter,  as  of  the 

1  Vide  ante,  c.  xviii. 
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default  of  the  justices  and  sheriff,  to  be  directed  to  sufficient 
and  indifferent  persons  at  the  nomination  of  the  chancellor ; 
which  commissioners  were  to  return  presently  into  the 
chancery  the  inquests  and  matters  found  before  them. 
The  panel  was  to  be  returned  by  the  coroner,  and  the 
jurors  to  have  lands  of  £10  per  ann.,  with  severe  issues  and 
penalties  on  default.  The  chancellor,  moreover,  when  he 
had  knowledge  of  any  riot,  was  to  send  a  writ  to  the  justices 
and  sheriff,  enjoining  them  to  put  the  above  statute  of 
Hen.  IV.  in  execution ;  and  the  justices  were  to  be  paid  by 
the  sheriff  the  costs  of  suppressing  such  riots.  Persons 
attainted  of  heinous  riots  were  to  be  imprisoned  for  a  year 
at  least,  without  bail  or  mainprise ;  those  attainted  of  petty 
riots  to  be  imprisoned  as  it  should  seem  best  to  the  king. 
All  persons  were  to  be  assisting  to  the  justices  and  com- 
missioners, on  pain  of  imprisonment  and  fine. 

Because  indictments  in  the  county  of  Lancaster  some- 
times charged  offences  to  be  committed  in  places  that  did 
not  -exist,  under  pretence  of  some  fabricated  name  to  as- 
sume jurisdiction  of  the  crime,  it  was  provided  by  stat.  7 
Hen.  V.,  that  the  justices  should,  before  the  exigent  on 
such  indictment  was  awarded,  inquire  ex  officio  whether 
there  was  such  a  place ;  and  if  there  was  found  to  be  no 
such  place,  the  indictment  was  to  be  void,  and  the  in- 
dictors  punished  by  imprisonment  and  fine.1  It  was  at  the 
same  time  declared,  that  process  of  capias  and  exigent,  as 
in  trespass,  should  lie  against, the  forgers  of  false  deeds. 

The  authority  of  justices  of  the  peace  was  further  es- 
tablished by  several  acts.  Justices  were  empowered  by 
stat.  2  Hen.  V.,  st.  1,  e.  iv.,  to  send  their  writs  to  take 
fugitive  laborers  in  any  county.  All  the  statutes  of  labor- 
ers were  to  be  exemplified  under  the  great  seal ;  an  exem- 
plification was  to  be  sent  to  every  sheriff,  to  make  procla- 
mation in  full  county,  and  deliver  it  to  the  justices  of  the 
peace  named  of  the  quorum,  to  remain  with  them  for  the 
better  execution  thereof.  It  was  further  directed,  that 
justices  of  the  quorum  should  be  resident  with  the  county, 
except  lords,  justices  of  the  two  benches,  the  chief-baron, 
serjeants-at-law,  and  the  king's  attorney,  and  that  they 
should  hold  their  sessions  four  times  a  year,  namely,  in 
the  first  week  after  St.  Michael,  the  Epiphany,  the  close 

1  Because  this  statute  was  supposed  not  to  be  in  force,  it  was  re-enacted  by 
statute  18  Hen.  VI.,  c.  12. 
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of  Easter,  and  the  translation  of  St.  Thomas  the  Apostle; 
and  the  justices  were  to  hold  their  sessions  throughout 
the  realm  in  the  same  week  every  year.  Justices  were 
authorized  by  this  act  to  examine  laborers,  servants,  and 
artificers,  with  their  masters,  upon  their  oaths.  Again, 
by  stat.  2  Hen.  V.,  st.  2,  c.  i.,  justices  of  the  peace  were 
to  be  of  the  most  sufficient  persons  dwelling  in  the  county, 
except  lords  and  justices  of  assize,  and  were  to  be  named 
by  the  advice  of  the  chancellor  and  king's  council. 

We  must  rank  among  the  penal  acts  of  this  reign  a  stat- 
ute made  in  aid  of  the  law  of  nations,  to  punish    0f  truoe  and 
the  breach  of  truce  and  safe-conduct.    This  was    "ft"-001"1™*- 
stat.  2  Hen.  V.,  st.  1,  c.  vi.     It  complains,  that  during  the 
continuance  of  a  truce,  many  people  having  the  king's 
safe-conduct  had  been  slain,  robbed,  and  spoiled  by  the 
king's  subjects,  as  well  upon  the  main  sea  as  within  the 
ports  and  coasts  of  England,  Ireland,  and  "Wales ;  and  such 
spoilers  were  abetted  and  received,  to  the  breach  of  truces 
and  safe-conducts,  and  the  dishonor  of  the  kingdom.     It 
was  now  declared  that  such  manslaughter,  robbery,  spoil- 
ing, breaking  of  truce  and  safe-conduct,  and  voluntary 
receipt,  abetment,  procurement,  concealing,  hiring  and 
sustaining  of  them,  as  well  by  land  as  by  sea,  should  be 
adjudged  high  treason.   The  king  Was  to  assign  by  letters- 
patent,  in  every  port,  a  person  to  be  called  a  conservator  of 
the  truce  and  the  king's  safe-conduct,  who  was  to  have  power 
by  such  patent,  and  also  by  commission  of  the  admiral,  to 
inquire  of  all  such  treasons  and  offences  upon  the  main 
sea  out  of  the  body  of  the  counties,  and  out  of  the 
franchises  of  the  cinque  ports,  and  to  punish  all  those  in- 
dicted before  him,  at  the  king's  suit,  or  that  of  the  party, 
by  such  process,  examination,  proof,  determination,  judg- 
ment and  execution,  as  the  admiral  might  have  done; 
saving  the  determination  upon  the  death  of  a  man,  which 
was  to  be  reserved  to  the  admiral.     Upon  land,  within 
the  body  of  a  county,  he  was  to  inquire  of  all  the  above 
offences,  as  well  within  liberties  as  without,  and  to  make 
process  by  capias  and  exigent.     Two  persons  learned  in  the 
law  were  to  be  associate  in  every  commission  made  to  such 
conservator,  and  they  together  were  to  make  deliverances 
of  gaols,  according  to  the  law  of  the  land.     The  act  con- 
tains some  other  particulars  of  less  importance.     Thus  far 
of  the  statute  law  in  the  reign  of  Henry  Y. 
vol.  m. — 39 
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A  prince  like  Henry,  engaged  during  almost  the  whole 
The  wng  »nd  of  a  short  reign  in  the  pursuit  of  conquest  in 
government.  a  foreign  country,  could  not  be  supposed  to  have 
any  turn  for  the  arts  of  legislation.  The  youthful  sallies 
of  this  prince  have  furnished  juridical  history  with  an 
anecdote  that  shows  him  to  have  once  been  a  contemner 
both  of  justice  and  those  who  administered  it  (a). 

The  legal  annals  of  this  reign  have  come  down  to  us 
imperfect ;  for  of  the  Year-Book  of  this  king,  the  third, 
fourth,  and  sixth  years  are  wanting. 

(a)  This  is  hardly  just  to  the  character  of  this  king,  for,  according  to  the 
version  of  the  story  commonly  given  in  history,  the  offence,  that  of  striking 
a  judge,  was  committed  hy  the  prince,  and  nobly  atoned  for  by  the  king,  see- 
ing that  upon  this  accession  he  received  with  marked  respect  the  judge — 
Chief- Justice  Gascoigne  —  whom  he  is  said  to  have  struck.  But  as  to  how 
far  the  story  is  correct,  and  as  to  numerous  interesting  details  relating  to  the 
more  personal  portion  of  the  legal  history  of  the  reign,  the  reader  is  referred 
to  the  Lives  of  the  Judges,  by  Mr.  Foss.  It  seems  that  Gascoigne  was  dis- 
placed in  the  former  reign  for  refusing  to  take  part  in  the  murder  of  Arch- 
bishop Scrope.  There  is  a  remarkable  entry  in  the  Year-Book  of  the  6rst 
year  of  this  reign :  "  Note,  that  if  any  minister  of  the  king  arrests  a  man  by 
command  of  the  king,  and  rescue  is  made  of  him  by  any  baron,  earl,  or  duke, 
or  any  abbot ;  if  the  sheriff  or  other  officer  return  that  the  rescue  is  made, 
the  judges  shall  award  a  writ  of  capias  against  him  who  made  the  rescue, 
notwithstanding  the  law  that  they  are  not  liable  to  capias — (i.  e.,  in  civil 
suits)  —  because  of  their  disobedience  to  the  law  "  ( Year-Book,  1  Hen.  F« 
fol.  14). 


CHAPTEE   XX. 

BENE  Y  VI.  (a). 

Statutes  of  Henry  VI.  —  Members  op  Parliament  —  Op  the  Coun- 
cil and  Chancery — Statutes  op  Pernors  op  Profits — Attaints  — 
Writs  op  Proclamation  —  Statutes  op  Jeofail  —  Juries  —  Sher- 
iffs, and  Execution  of  Process  —  Attorneys  —  Treason  to  Burn 
Houses  —  Process  in  Criminal  Causes  —  Forcible  Entries. 

THE  history  of  such  alterations  as  were  made  in  the 
law  by  the  decisions  of  courts,  during  these  two 
reigns,  is  so  intimately  connected,  that  it  will  be  extremely 
convenient  to  unite  them  into  one  period,  and  so  consider 
them  together  (b).  In  the  meantime,  the  alterations  made 
by  parliament  are  not  so  interesting  or  important  as  to 

(a)  The  author  had  in  this  and  the  following  chapter  blended  together  the 
Btatutes  and  the  law  of  the  reigns  of  Henry  VI.  and  Edward  IV.,  occupying 
a  period  of  about  sixty  years  in  our  history ;  and  then,  after  these  chapters, 
in  which  the  law  of  real  property,  the  system  of  pleading,  and  the  ecclesi- 
astical law  and  the  ecclesiastical  courts  are  described,  he  had  devoted  a 
aeparate  chapter  of  two  or  three  pages  to  the  nominal  reign  of  Edward  V. 
and  the  brief  reign  of  Kichard  III.  It  appeared  to  the  editor  (for  reasons 
more  fully  explained  in  the  ensuing  note)  to  separate  the  two  reigns  of 
Henry  VI.  and  Edward  IV.,  devoting  these  two  chapters  entirely  to  the 
former,  and  throwing  into  a  later  chapter  of  the  volume  the  reign  of  Edward 
IV.,  which,  for  reasons  explained  in  the  note  to  that  chapter,  is  considered 
to  have  commenced  a  new  era  in  our  legal  history,  and  therefore  properly 
commences  the  next  volume. 

(6)  The  present  editor  ventures  to  differ  from  the  author  in  this  view,  as 
he  differed  from  him  as  to  the  propriety  of  blending  together  the  reigns  of 
the  sovereigns  from  the  Conquest  to  John.  The  reign  of  Henry  VI.  lasted 
forty  years  before  his  title  was  disputed,  and,  on  the  other  hand,  he  soon 
after  that  ceased  virtually  to  be  sovereign,  and  the  reign  of  his  successor, 
Edward  IV,  lasted  above  twenty  years.  To  mix  up  together  two  such  long 
periods  of  our  history  seems  calculated  to  confuse  the  reader's  ideas,  and 
there  were  statutes  and  some  events  and  incidents  of  Henry's  reign  which 
require  to  be  noted,  and  deserve  to  be  distinctly  remembered ;  for  instance, 
the  act  as  to  bail  on  arrest,  and  the  act  as  to  electoral  qualifications.  With- 
out altering  the  text  of  the  work,  (which  it  is  desired  to  adhere  to),  it  is  diffi- 
cult to  amend  this  defect  in  its  place;  but  as  the  present  chapter  is  altogether 
occupied  with  matters  which  belong  to  the  reign  of  Henry  VI.,  it  is  entitled 
by  the  editor  of  that  reign ;  the  next,  which  equally  belongs  to  that  reign 
(being  mainly  made  up  of  the  treatise  of  Littleton,  written  at  that  time),  is 
entitled  Henry  VI.  to  Edward  IV.,  and  the  following  chapter  as  to  pleading 
is  entitled  as  the  author  entitled  all  three,  Henry  VI.  and  Edward  IV. 
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give  a  distinguished  juridical  character  to  either  of  these 
reigns,  and  to  make  it  absolutely  necessary  that  they 
should  be  treated  separately.  In  the  present  chapters, 
therefore,  we  shall  consider  the  statutes  of  both  these 
kings  (a),  beginning  with  those  of  Henry  VI. 

(a)  The  editor  has  ventured  to  differ  with  the  author  upon  this  point,  and 
to  think  that  these  two  reigns,  on  account  of  their  respective  duration,  and 
the  importance  and  distinctive  character  of  the  legislation  and  the  law  laid 
down  in  each,  require  that  they  should  be  kept  separate  and  distinct.  The 
reign  of  Henry  VI.  lasted  from  1422  to  1460,  nearly  forty  years,  and  that  of 
Edward  IV.  from  1460  to  1483,  nearly  a  quarter  of  a  century,  periods  far 
too  long  to  be  mixed  up  together  and  thrown  into  one  in  the  consideration 
of  legal  history.  Such  »  course  is  surely  calculated  to  leave  the  mind  in 
great  confusion  and  obscurity.  The  long  reign  of  Henry  VI.  had  in  it  much 
that  was  important  and  distinctive,  both  in  a  legal,  as  well  as  in  a  political, 
or  constitutional  point  of  view.  Hume  observes  that  during  the  reigns  of 
the  Lancastrian  princes  the  authority  of  parliament  seems  to  have  been 
more  confirmed,  and  the  privileges  of  the  people  more  regarded,  than  during 
any  former  period ;  and,  in  particular,  the  long  minority  of  Henry  VI.  en- 
couraged the  lords  and  commons  to  extend  their  influence,  and  they  assumed 
the  power  of  giving  a  new  arrangement  to  tbe  whole  administration  (Hist. 
Eng.,  vol.  iii.,  c.  xxL).  He  adds,  that  the  people  were  now  become  of  some 
importance,  and  the  laws  were  beginning  to  be  respected  by  them  (Ibid.,  c. 
xxi.).  In  the  time  of  those  kings  the  distinction  between  their  reigns  was 
sufficiently  marked  most  strongly.  In  the  reign  of  Edward  IV.  the  three 
previous  kings  were  denounced  as  usurpers  in  parliament,  and  their  grants 
were  held  void  in  the  courts  of  law.  Thus,  in  the  seventh  year  of  the  reign 
of  Edward  IV.,  there  was  a  great  case  of  assize  continued  till  the  ninth 
year.  One  Bagot  complained  that  he  had  been  disseized  of  the  office  of  one 
of  the  clerks  of  the  crown,  and  he  set  up  a  grant  from  Edward  IV.  The 
defendant  pleaded  that  Bagot  was  an  alien,  and  he,  in  reply,  set  up  letters 
of  naturalization  granted  by  Henry  VI.  in  the  thirty-sixth  year  of  his  reign. 
Upon  which  the  defendant  set  forth  that,  in  the  first  parliament  of  Edward 
IV.,  it  was  declared  (reciting  it  at  great  length)  to  the  effect  that  Henry,  late 
Earl  of  Derby,  "  by  force  and  arms  against  his  faith  and  ligeance,  reared 
war  against  King  Richard  II.,  and  intruded  upon  the  royal  power,  estate, 
and  dignity,  taking  upon  him  usurpously  the  crown  and  name  of  king  and 
lord  of  the  realm,  etc.,  and  that,  after  the  decease  of  the  said  King  Bichard, 
the  right  and  title  of  crown  did  descend  and  belong  to  Edmund,  Earl  of 
Mortimer,  and  of  right  belongeth  at  this  time  unto  our  sovereign  lord,  King 
Edward  IV.,  as  cousin  and  heir  to  Bichard  II. ;  and  he,  after  the  decease  of 
his  father,  Bichard,  Duke  of  York,  took  upon  him  to  use  his  right  and  title 
to  the  realm,  and  entered  into  the  exercise  of  the  royal  estate  and  power  of 
the  crown,  and  the  reign  and  governance  of  the  realm,  and  removed  Henry 
VI.,  son  to  Henry  V.,  son  to  the  said  Henry,  Earl  of  Derby,  from  the  occu- 
pation, usurpation,  intrusion,  reign,  and  governance  of  the  realm ;  and  that 
he  was  in  right,  from  the  death  of  the  prince,  his  father,  very  just  king  of  the 
realm  of  England,  and  in  full  possession  of  the  realm,  with  the  royal  power 
belonging  to  the  crown."  And  the  date  of  this  accession  was  fixed  in  the 
act  — i.  e.,  the  4th  March  then  last,  the  date  of  the  death  of  Bichard,  Duke 
of  York.  So  that  it  is  manifest  that,  in  the  view  of  parliament,  the  reign 
of  Edward  IV.  did  not  commence  until  then ;  that  is,  the  right  did  not  de- 
scend to  him  until  then  ;  and  he  did  not  pretend  to  have  been  in  possession 
until  then.    On  the  other  band,  it  is  equally  manifest  that  from  that  time  he 


CHAP.  XX.]       STATUTES  OF  HENRY  VI.  461 

The  legislature  in  the  reign  of  Henry  VI.,  as  in  the 
times  of  his  two  predecessors,  was  rather  em-     8tatutes  of 
ployed  in  furthering  and  improving  the  policy     Henry  VL 

claimed  to  have  been  king  dejwre  and  de  facto,  having  removed  Henry  VI. 
from  the  throne,  and  assumed  the  actual  power  and  title  of  king.    And  it  is 
to  be  observed  that  the  letters  of  naturalization  of  Henry  VI.  were  pleaded 
as  of  Henry,  lately  defaeto,  et  nan  dejwe,  Hex,  etc.    They  were  pleaded,  how- 
ever, necessarily  as  of  a  defaeto  king,  or  they  would  not  have  had  any  color 
of  legality ;  and  it  should  seem  that  they  were  two  or  three  years  anterior  to 
the  date  fixed  by  parliament  as  that  of  Edward's  accession.    But  the  act  de- 
clared that  Henry  IV.,  V.,  and  VI.  had  only  usurped  and  intruded,  and  the 
court  said  it  seemed  that,  "  as  the  patent  was  that  of  an  usurper  and  intruder, 
it  was  void ; "  but  they  first  gave  another  ground  for  their  judgment  against 
the  plaintiff,  and  from  the  act  itself  it  is  clear  that  the  reign  of  Edward  IV. 
was  not  deemed  to  commence  until  the  death  of  the  Duke  of  York,  which 
was  in  December,  1460.    That,  therefore,  makes  it  clear  that  in  the  view  of 
parliament  and  of  the  courts  of  law,  the  year  1461  was  the  first  of  King 
Edward  IV.    The  case  in  the  Year-Books  just  quoted  speaks,  in  the  ninth 
year  of  Eing  Edward  IV.,  of  his  accession  to  the  throne  as  having  taken 
place  in  the  first  of  those  years — that  is,  the  ninth,  reckoning  backwards 
from  the  year  of  the  book,  which  makes  that  year  to  be  1470.    In  the  March 
of  1461  Edward  was  proclaimed  king,  and  received  the  homage  of  the  peers. 
In  1471,  which  would  be  the  10th  of  Edward  IV.,  the  power  of  Warwick 
gained  for  Henry  VI.,  who  Btill  lived,  a  temporary  ascendancy,  and  accord- 
ingly, just  after  the  10th  Edward  IV.,  the  Year-Book  has  a  few  cases  entitled, 
"Of  Michaelmas  Term,"  "Of  the  49th  of  Henry  VI.;"  or,  rather,  it  is 
headed  thus :  "  De  Termino  Michaelis  anno  ab  inchoatione  Regni  Henrici 
Sexti,  xlix.,  et  recaptionis  Begise  potestatis  primo ; "  but  that  was  only,  at 
the  utmost,  a  momentary  interruption  of  Edward's  sovereignty,  whose  reign 
had  really  lasted  since  1461,  and  recommenced  almost  immediately  after- 
wards ;  and  the  next  book  is  "  De  Termino  Trinitatis,  anno  xi.,  Begni  Begis 
Edwardi  Quarti ; "  so  that  it  is  plain  the  year  was  reckoned  on  continuously 
as  one  of  Edward  IV.,  and  from  thence  the  Year-Books  go  on  continuously 
to  the  23d  year  of  Edward  IV.    There  can  be  no  doubt,  therefore,  as  to  the 
dividing  point  of  the  two  reigns,  and  each  of  them,  the  one  lasting  nearly 
forty  years,  and  the  other  above  twenty,  was  long  enough  to  constitute  a  dis- 
tinct period  in  legal  history.    The  great  dynastic  struggle  which  marked  the 
latter  part  of  the  reign,  and  in  which  the  adherents  of  both  parties  had  to 
appeal  to  parliament  and  the  people  for  support,  and  urge  all  possible  argu- 
ments in  order  to  obtain  it,  "  sharpened  the  minds  of  men  "  (to  use  the  ex- 
pression of  the  historian),  and  made  them,  on  the  one  hand,  familiar  with 
topics  of  vast  constitutional  importance,  and,  on  the  other  hand,  rendered 
them  more  and  more  aware  of  the  influence  of  parliamentary  sanction,  and 
the  importance  of  legal  and  constitutional  title,  while  the  terrible  civil  war 
which  ensued  impressed  upon  them  more  deeply  the  inestimable  value  of 
law  and  order.    In  such  a  reign  it  was  natural  that  measures  of  political 
legislation  should  take  precedence  and  have  prominence.    The  most  remark- 
able law  which  passed  in  this  reign  was  that  for  the  due  election  of  members 
of  parliament  in  counties.    After  the  fall  of  the  feudal  system  the  distinction 
of  tenures  was  in  some  measure  lost,  and  every  freeholder,  as  well  those 
who  held  of  mesne  lords  as  the  immediate  tenants  of  the  crown,  were  by  de- 
grees admitted  to  give  their  votes  at  elections.    This  innovation  was  indi- 
rectly confirmed  by  a  law  of  Henry  IV.  (7  Hen.  IV.,  c.  xv.),  which  gave  a 
right  to  such  a  multitude  of  electors  as  was  the  occasion  of  great  disorder. 
39* 
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of  some  statutes  made  in  the  preceding  period,  than  in 
introducing  any  novelties. 

In  the  eighth  and  tenth  of  this  reign,  therefore,  laws  were  enacted  limiting 
the  electors  to  such  as  possessed  forty  shillings  a  year  in  land  (free  from  all 
burdens)  within  the  county  (8  Hen.  VI.,  c.  vii. ;  10  Hen.  VI.,  c.  ii.).  The 
sum  was  equivalent  to  nearly  twenty  pounds  a  year  in  our  money,  and  it 
were  to  be  wished  that  the  spirit,  as  well  as  the  letter,  of  the  law  had  been 
maintained  (Hume's  Hist.  Eng.,  vol.  iii.,  c.  xxi.).  The  preamble  of  the 
statute  is  remarkable:  "Whereas  the  elections  of  knights  have  of  late  in 
many  counties  of  England  been  made  by  outrages  and  excessive  numbers  of 
people,  many  of  them  of  small  substance  and  value,  yet  pretending  to  a  right 
equal  to  the  best  knights  and  esquires,  whereby  manslaughters,  riots,  batteries, 
and  divisions  among  the  gentlemen  and  other  people  of  the  counties  shall 
very  likely  arise  and  be,  unless  due  remedy  be  provided."  We  may  learn 
from  these  expressions  what  an  important  matter  the  election  of  a  member 
of  parliament  was  now  become  in  England.  That  assembly  was  beginning 
in  this  period  to  assume  great  authority.  The  commons  had  it  much  in  their 
power  to  enforce  the  execution  of  the  laws,  and  if  they  failed  of  success  in 
this  particular,  it  proceeded  less  from  any  exorbitant  power  of  the  crown 
than  from  the  licentious  spirit  of  the  aristocracy,  and  perhaps  from  the  rude 
education  of  the  age,  and  their  own  ignorance  of  the  advantages  arising  from 
a  due  administration  of  justice  {Ibid.).  Upon  this  subject  the  statute  of 
"  forcible  entry"  and  the  contemporary  evidence,  such  as  the  Paston  Letteri, 
or  the  records  of  the  courts  of  law,  disclose  a  state  of  the  country  in  which 
the  rising  spirit  of  law  was  struggling  with  the  spirit  of  a  somewhat  turbu- 
lent independence,  in  which  men  were  very  wont  to  take  the  law  into  their 
own  hands.  Contemporary  history,  and  the  cases  in  the  courts,  disclose  the 
mischief,  and  the  remarkable  statute  referred  to  was  passed  to  provide  a 
remedy.  In  the  Paston  Letteri  we  find  bodies  of  armed  men  laying  siege  to 
places  instead  of  resorting  to  the  regular  process  of  law,  and  the  statute, 
which  Lord  Coke  regarded  as  only  declaratory  of  the  common  law,  while 
Hallam  is  disposed  to  regard  it  as  a  new  law,  prohibited  such  assertion  of 
right  by  means  of  force  and  violence,  and  so  upheld  the  supremacy  of  law. 
At  the  same  time,  there  can  be  no  doubt  that  in  this  reign  the  supremacy 
of  regular  law  made  great  progress,  and  showed  the  breadth  and  strength  of 
the  popular  basis  upon  which  our  institutions  were  founded.  Nothing  more 
proved  this  than  the  development  of  trial  by  jury,  which  in  this  reign  ap- 
pears to  have  reached  its  modern  form  of  a  trial  upon  evidence.  In  the 
Year-Books  of  the  reign  is  a  case  in  which  it  was  held  that  a  man  might 
enter  the  park  of  another  to  show  him  his  evidences  in  a  law-suit,  and  nu- 
merous cases  show  that  juries  heard  evidence  and  gave  their  verdicts  upon  it, 
and  not  merely  upon  their  own  knowledge.  Sir  John.Fortescue,  in  his  cele- 
brated treatise,  De  Laudiims  Legum  Anglue,  thus  describes  the  system  of  trial 
by  jury,  and  dwells  upon  it  as  one  of  the  most  distinctive  and  important  of 
our  institutions,  especially  pointing  out  that  it  required  an  independent  body 
of  freemen  from  which  juries  could  be  chosen  (De  Laudibus  Legum,  c.  xxxvi.). 
In  that  remarkable  treatise,  which  in  itself  would  be  enough  to  characterize 
the  reign,  all  the  main  principles  of  constitutional  law,  of  civil  procedure, 
and  of  an  intelligent  administration  of  justice,  are  clearly  laid  down.  He 
lays  it  down  that  a  king  is  appointed  to  protect  his  subjects,  in  their  lives, 
properties,  and  laws ;  for  this  end  he  has  the  delegation  of  power  from  bis 
subjects,  and  he  has  no  just  claim  to  any  other.  The  king  cannot,  in  Eng- 
land, levy  taxeB ;  he  cannot  alter  the  laws  or  make  new  lawB  without  the 
consent  of  the  whole  kingdom  in  parliament  assembled.  The  laws  of  Eng- 
land in  all  cases  declare  in  favor  of  liberty  (Ibid.,  c.  xii.).    No  doubt  all  this 
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The  parliament  made  another  law  to  restrain  the  immi- 
gration of  the  Irish  into  this  kingdom.     It  was  ordained 

was  merely  laid  down  in  theory.  There  waa  a  sad  contrast  in  ensuing  reigns 
between  the  theory  and  the  reality,  and  it  took  more  than  one  century,  and 
more  than  one  revolution,  to  carry  out  and  to  realize  these  great  principles. 
But  they  were,  at  all  events,  laid  down  for  future  ages  to  appeal  to ;  and  a 
reign  in  which  such  principles  were  laid  down  by  one  who  was  a  chiefrjustice 
and  a  chancellor  may  well  deserve  a  separate  study  and  a  distinct  considera- 
tion and  regard.  The  parliaments  in  this  reign  showed  the  progress  of  a 
growing  jealousy  of  the  exercise  of  the  papal  supremacy,  which,  under  the 
next  dynasty,  produced  a  tremendous  religious  revolution,  which,  for  want 
of  attending  to  its  progress  during  this  reign  and  the  next,  is  usually  regarded 
as  sudden,  whereas  it  was  the  result  of  a  steady  and  progressive  growth.  No 
new  laws  were  passed  against  the  papal  see,  but  that  was  only  because  no 
further  legislation  was  possible  short  of  absolute  separation  from  Borne.  But 
the  laws  which  had  been  made  were  enforced,  as  the  records  of  parliament 
and  the  courts  show,  with  great  rigor.  The  commons  petitioned  in  this  reign 
that  no  foreigner  should  be  capable  of  preferment,  which  betrayed  the  real 
motive  of  the  statutes  against  "provisors"  of  benefices  —  i.e.,  papal  pres- 
entees. The  tone  used  towards  the  see  of  Borne  in  the  courts  of  law,  or  in 
the  councils  of  the  realm,  was  very  contemptuous,  and  this  is  an  infallible 
indicator  of  the  tendency  of  public  opinion  in  that  direction.  In  one  case 
in  a  subsequent  reign  it  was  said  by  the  Bishop  of  London  that  when  the 
pope  wrote  letters  to  Henry  VI.  in  derogation  of  the  royalty,  Humphrey, 
Duke  of  Gloucester,  put  the  letters  in  the  fire  ( Year-Book,  1  Hen.  VII.).  An 
age  in  which  such  things  were  said  by  prelates  was  an  age  in  which  the 
papal  power  had  already  lost  its  ascendancy ;  and  it  is  an  important  fact 
that  during  this  period,  when  anti-papal  laws  were  enforced  with  the  utmost 
rigor,  and  the  papal  supremacy  was  reduced  to  a  mere  name,  the  chancellor 
and  chief  ministers  were  ecclesiastics,  and  one  of  the  most  powerful  and  in- 
fluential persons  of  this  reign  was  Beaufort,  the  Cardinal  Bishop  of  Win- 
chester. Both  as  regards  the  law  and  the  legislation  of  this  long  reign,  it 
had  a  marked  and  distinctive  character,  and  in  it  many  statutes  of  import- 
ance were  passed  which  are  known  by  its  name,  such  as  the  statute  as  to  bail 
in  actions  at  law,  (the  basis  of  our  whole  system  of  bail  in  civil  suits,)  the 
statute  of  forcible  entries,  one  of  the  most  remarkable  in  our  annals,  and  to 
this  day  still  in  force ;  the  statute  of  pernors  of  profits,  the  first  of  a  series 
of  statutes  directed  to  remedy  the  inconvenience  caused  by  the  separation 
of  the  beneficial  from  the  legal  interest,  by  the  operation  of  uses,  the  laws  as 
to  jurors,  electors,  attorneys ;  these  and  other  similar  statutes  certainly  are 
sufficient  to  give  a  distinctive  character  to  the  legislation  of  the  reign.  With 
regard  to  the  law  of  this  reign,  as  apart  from  its  legislation,  the  Year-Books 
of  the  time  have  a  distinctive  character.  Lord  Hale  says  that  the  times 
of  Henry  VI.  and  Edward  IV.  were  times  that  abounded  with  learned  and 
excellent  men.  "There  is  little  difference,"  he  observes,  "in  the  usefulness 
or  learning  of  these  books,  only  the  first  part  of  Henry  VI.  is  more  barren, 
spending  itself  much  in  learning  of  little  moment,  and  now  out  of  use ;  but 
the  second  part  is  full  of  excellent  learning"  (Hist.  Com.  Lam,  c.  viii.).  He 
observes  also  that  "  real  actions  and  assizes  were  not  so  frequent  as  formerly, 
but  many  titles  of  land  were  determined  in  personal  actions,  partly  because 
the  statute  8  Henry  VI.  (of  forcible  entries)  helped  men  to  an  action  to  re- 
cover their  possessions  by  a  writ  of  forcible  entry ; "  he  adds,  "  even  while 
the  method  of  recovery  of  possession  by  actions  of  ejectment  was  not  known 
or  used."  But  this  statement  of  Lord  Hale's  is  one  in  which  he  was  not  fol- 
lowed by  our  author,  probably  from  his  not  referring  to  the  Year-Books 
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by  stat.  1  Hen.  VI.,  c.  iii.,  that  those  who  did  not  leave 
the  kingdom  within  a  month  after  proclamation  of  that 
statute,  should  forfeit  their  goods,  and  be  imprisoned  at 
the  king's  pleasure.  It  is  remarkable  that  the  Irish  who 
principally  created  suspicion  were  persons  beneficed  there, 
and  scholars  resorting  to  the  university  of  Oxford.  It 
was  now  ordained,  that  no  scholar  should  enter  England 
without  a  testimonial  under  the  seal  of  the  lieutenant  or 
justices  of  Ireland,  testifying  that  he  was  of  the  king's 
obedience ;  and  if  he  did,  he  was  to  be  deemed  a  rebel.' 

The  article  of  safe-conducts,  which  had  received  some 
parliamentary  sanction  in  the  last  reign,2  was  again  con- 
sidered by  the  legislature ;  and  several  regulations  were 
made  for  the  better  ordering  of  those  public  protections.' 
After  this,  it  was  thought  so  severe  a  penalty  as  that  of 
high  treason  imposed  by  stat.  2  Hen.  V.,  stat.  i.,  c.  vi.,  on 
the  violators  of  safe-conducts  might  be  repealed.4 

The  election  and  privilege  of  members  of  parliament 

Members  of    engaged  some  of  the  attention  of  the  legisla; 

parliament.  ture  m  this  reign.  The  importance  which  the 
lower  house  was  daily  assuming,  made  it  necessary  to  en- 
large and  adjust  the  rights  they  claimed  individually  as 
members. 

The  first  act  concerning  members  of  the  lower  house  is 
stat.  6  Hen.  VI.,  c.  iv.,  and  relates  to  their  election.  By 
stat.  11  Hen.  IV.,  c.  ii.,5  the  justices  of  assize  had  been 
empowered  to  inquire  by  inquests  of  office  of  the  return 
of  members:  it  was  now  ordained,  that  such  members 
and  sheriffs  as  had  inquests  of  ofiice  found  against  them 
should  be  allowed  to  traverse  them,  and  should  not  be 
damaged  by  sueh  inquest  till  they  were  duly  convict.  In 
Stat.  8  Hen.  VI.,  c.  i.,  it  was  complained,  that  as  well  the 
clergy  who  came  to  convocation,  as  their  servants  and 
familiars  coming  with  them,  were  commonly  arrested  and 
molested ;  to  prevent  which  it  was  now  ordained,  that 

themselves,  in  which  it  would  be  seen  that  though  the  action  of  ejectment 
was  used,  yet,  as  most  estates  in  those  times  were  still  freehold,  and  most 
ejections  were  actual  and  forcible,  the  statute  of  forcible  entries  (which  only 
applied,  be  it  observed,  to  freehold  estates)  afforded  a  more  frequent  remedy 
{mile  poit,  p.  488). 

1  Vide  stat.  2  Hen.  VI.,  o.  8.  J  Vide  ante,  c.  xix. 

8  Stat.  15  Hen.  VI.,  c.  3;  stat.  18  Hen.  VI.,  c.  8;  stat.  20  Hen.  VI.,  c.  1;, 
stat.  29  Hen.  VI.,  c.  2;  stat.  31  Hen.  VI.,  c.  4. 

*  Stat.  20  Hen.  VI.,  c.  11.  *  Vide  ante,  c.  xviii. 
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they  and  their  servants  should  in  future  use  and  enjoy 
such  liberty  or  defence,  in  coming,  tarrying,  and  return- 
ing, as  the  great  men  and  commonalty  called  to  parlia- 
ment enjoyed.  What  was  the  privilege  they  enjoyed 
may  be  partly  inferred  from  the  following  case,  mentioned 
in  the  rolls  of  the  same  year.  It  is  there  said,  that  a  ser- 
vant to  William  Lake,  a  burgess  for  London,  being  com- 
mitted to  the  Fleet  in  execution  for  debt,  was  delivered 
by  the  privilege  of  the  commons'  house ;  but  authority 
was  given  by  the  chancellor  to  appoint  by  commission 
certain  persons  to  apprehend  him  after  the  end  of  the 
parliament.1 

In  the  same  year  we  find  the  famous  act  for  fixing  the 
qualifications  of  the  electors  and  elected  in  county  elec- 
tions.2 The  reason  for  this  regulation  is  stated  in  the  pre- 
amble of  the  act  in  the  following  words :  "  Because  elec- 
tions of  knights  of  shires  have  now  of  late  been  made  by 
very  great,  outrageous,  and  excessive  numbers  of  people 
dwelling  within  the  same  counties ;  of  the  which  most  part 
was  of  people  of  small  substance,  and  of  no  value,  whereof 
every  of  them  pretended  a  voice  equivalent,  as  to  such  elec- 
tions to  be  made,  with  the  most  worthy  knights  and  es- 
quires dwelling  within  the  same  counties,  whereby  man- 
slaughters, riots,  batteries,  and  divisions  among  the  gentle- 
men and  other  people  of  the  county  shall  very  likely  arise, 
unless  due  remedy  was  provided."  The  remedy  prescribed 
by  the  statute 3  is  this :  that  the  knights  of  the  shire  should 
be  chosen  by  people  dwelling  and  resident  in  the  county, 
having  free  land  or  tenement  to  the  value  of  forty  shil- 
lings by  the  year  at  the  least  above  all  charges  (a).     The 

(a)  The  sum  of  forty  shillings,  as  already  has  been  noticed,  was  the  sum 
fixed  in  the  reign  of  Edward  I.  as  the  limit  of  the  jurisdiction  of  the  county 
courts  and  other  inferior  courts,  and  observations  have  already  been  made, 
in  commenting  upon  that  regulation,  to  show  that  it  must  have  been  a  very 
considerable  sum  in  those  times.  Of  this  the  present  enactment  affords  a 
remarkable  confirmation  for  a  sum  fixed  as  the  qualification  of  the  electors 
or  members  for  parliament,  and  must  have  been  something  considerable. 
The  value  of  money  indeed  depends  upon  so  many  considerations  and  com- 
parisons, that  it  is  difficult  to  get  at  an  accurate  idea  of  its  comparative 
value  at  different  periods  in  our  history.  It  depends,  it  is  manifest,  not 
merely  on  the  price  or  value  of  the  precious  metals,  but  upon  the  price  or 
value  of  commodities  and  the  purchasing  power  of  money  at  the  time ;  that 
is,  as  the  "price  or  value"  of  coin  and  commodities  must  be  correlative 

i  Cott.  Abri.,  p.  596,  s.  57.  *  Ch.  7. 

1  Vide  ante,  c.  six. 
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persons  chosen  were  also  to  be  dwelling  and  resident 
within  the  county.  The  statute  further  provides,  that  he 
who  had  the  greatest  number  of  those  who  might  expend 
forty  shillings  a  year  as  aforesaid  should  be  returned  by 
the  sheriff,  by  indenture  sealed  between  the  sheriff  and 
the  choosers ;  and  the  sheriff  had  authority  given  him  to 
examine  upon  the  Evangelists  every  such  chooser  how 
much  he  expended  by  the  year.  If  the  sheriff  returned 
any  one  contrary  to  this  act,  the  justices  of  assize  might 
inquire  of  it ;  and  if  the  sheriff  was  attainted  thereof  by 
inquest,  he  was  to  forfeit  one  hundred  pounds  to  the 
king,  and  to  be  imprisoned  for  a  year  without  bail  or 
mainprise.  Moreover,  the  knights  were  to  lose  their 
wages.  In  addition  to  the  above  affirmative  designation 
of  qualified  voters  there  was  annexed,  in  abundant  cau- 
tion, this  negative  clause,  that  those  who  could  not  ex- 
pend forty  shillings  per  annum  as  aforesaid  should  not  be 

terms — the  one  being  the  measure  of  the  other,  and  representing  how  much 
of  one  can  be  got  for  a  certain  quantity  of  the  other,  they  must  needs  be 
closely  connected ;  and  really  represent  rather  the  relative  degrees  of  plenty 
or  scarcity  at  different  periods  than  any  precise  calculation  of  equivalents. 
The  only  way  to  get  at  an  idea  of  the  real  practical  amount  or  effect  of  a 
pecuniary  qualification  or  limitation  is  therefore  to  see  what  so  much  money 
would  buy  or  procure  of  necessary  commodities  at  the  time  when  it  existed. 
And  as  prices  have  constantly  risen,  since  the  reign  of  Edward  I.,  and  now  are 
enormously,  almost  incalculably,  higher  than  they  were  then,  the  difference 
in  the  relative  value  of  money  will  be  found  to  be  immense.  The  matter  is 
one  which,  from  its  nature,  defies  calculation,  and  can  only  be  understood  by 
these  comparisons  and  actual  illustrations.  Nor  are  there  wanting  numerous 
data  for  the  purpose,  many  of  them  to  be  gathered  from  the  law  books.  The 
first,  the  fundamental  datum,  is  the  price  of  corn.  Now  in  the  reign  of 
Edward  I.,  as  we  find  from  Britton,  com  was  often,  indeed  ordinarily,  at 
twelve-pence  per  quarter ;  for  in  that  reign  such  was  the  price  fixed  as  the 
rate  at  which  the  assize  of  bread  was  to  be  calculated:  "De  quant  le  quarter 
de  frument  est  vendu  a  xiid.,"  etc.  (fol.  74).  And  in  the  Year-Books  of 
Edward  IV.  is  a  case  in  which  it  was  held,  that  a  cart  loaded  with  corn, 
with  the  two  horses  attached  to  it,  could  not  be  an  excessive  distress  for  the 
sum  of  four  shillings ;  while,  in  the  same  reign,  there  was  a  ballad,  the  well- 
known  ballad  of  the  Tanner  of  Tamworth,  in  which  the  tanner  is  represented 
as  boasting  of  a  horse  for  which  he  had,  he  said,  given  four  shillings.  The 
rate  of  wages  settled  by  a  statute  of  1491,  the  statute  of  laborers,  fixed  the 
yearly  wages  of  a  farm-bailiff  at  the  sum  of  forty  shillings,  including  his 
clothing.  And  a  man's  diet  was  estimated,  in  the  same  statute,  to  cost  2d.  a 
day ;  a  sum  amply  sufficient,  seeing  that  long  afterwards,  in  the  reign  of 
Henry  VIII.,  an  act  was  made  (24  and  25  Hen.  VIII.)  settling  the  price  of 
beef  at  a  halfpenny  per  pound.  And  in  the  household  of  z  great  nobleman 
2Jd.  waR  estimated  as  the  whole  daily  expense  of  a  servant,  including 
meat,  drink,  and  firing  (Wade's  Hist,  of  Eng.,  p.  108).  These  data  may 
suffice  to  show  that  40s.  in  the  time  of  Henry  VI.  represented  at  least  £40 
or  £50  now. 
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choosers.  It  was  further  enacted,  that  in  all  writs  to 
sheriffs  to  elect  knights  mention  should  be  made  of  this 
act. 

It  appears  by  the  wording  of  this  statute  that  the  qual- 
ification of  electors  was  narrowed,  and  thereby  numbers 
of  the  inferior  people  excluded ;  but  what  was  the  partic- 
ular description  of  those  people,  and  what  was  the  quali- 
fication of  electors  before  this  act,  is  a  question  much 
agitated  by  writers  on  the  constitution  of  parliament. 
To  such  writers  we  refer  the  reader,  this  being  a  point  not 
within  the  compass  of  a  work  principally  confined  to 
subjects  of  a  juridical  nature.  In  the  10th  year  of  the 
king,1  this  new  regulation  received  an  a'mendment ;  for, 
as  it  was  not  specified  whether  the  freehold  should  be  in 
the  county  where  the  elector  dwelt,  it  was  now  declared 
that  it  should.  To  prevent  any  personal  insult  to  mem- 
bers of  either  house,  it  was  enacted  by  stat.  11  Hen.  VI., 
c.  xi.,  that  if  any  assault  or  affray  was  made  upon  a  lord 
spiritual  or  temporal,  knight  of  the  shire  or  burgess,  come 
either  to  parliament  or  to  any  other  council  of  the  king, 
and  there  attending,  proclamation  should  be  made  for  the 
offender  to  appear  in  the  king's  bench  within  a  quarter 
of  a  year,  otherwise  he  should  stand  attainted  of  the  fact, 
and  pay  the  party  grieved  his  double  damages,  (to  be  taxed 
by  the  justices  or  inquest,)  and  should  likewise  be  fined 
to  the  king.  The  method  of  levying  the  wages  of 
knights  of  the  shire  was  prescribed  by  stat.  23  Hen.  VI., 
c.  xi.  They  were  to  be  assessed  in  the  county  court,  after 
proclamation  for  the  attendance  of  the  coroners  and 
chief  constables ;  and  severe  penalties  were  inflicted  on 
sheriffs  who  failed  in  the  levy  or  payment  thereof  to 
knights. 

The  order  of  electing  members  to  serve  for  counties, 
cities,  and  boroughs  was  reconsidered  in  the  23d  year  of 
the  king,2  when  reference  being  made  to  stat.  1  Hen.  'V., 
c.  i.,3  and  stat.  8  Hen.  VI.,  c.  vii.,  it  was  ordained  that  those 
acts  should  be  fully  observed.  But  because  a  sufficient 
penalty  had  not  been  provided  as  a  security  for  their  ob- 
servance, it  was  now  enacted  as  follows:  That  every 
sheriff,  after  delivery  of  the  writ  to  him,  should  make 
and  deliver  a  sufficient  precept  under  his  seal  to  every 

1  Ch.  2.  '  Ch.  15.  8  Vide  ante,  c.  six. 
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mayor  and  bailiff  within  the  county,  reciting  the  writ, 
and  commanding  him  by  such  precept  to  elect  citizens 
and  burgesses  to  come  to  parliament ;  which  precept  was 
to  be  returned  to  the  sheriff  by  indenture  between  them, 
declaring  the  election  and  the  persons  chosen,  and  the 
sheriff  was  to  make  a  return  thereof,  together  with  the 
writ.  Every  person  acting  contrary  to  this  or  other  acts 
for  election  of  members  was  to  incur  the  penalty  ordained 
by  stat.  8  Hen.  VI.,  and  moreover  pay  to  every  person 
chosen,  but  not  returned,  (or  any  other  who  would  sue  in 
his  default,)  £100  with  costs,  to  be  demanded  in  an  action 
of  debt,  wherein  no  wager  of  law  or  essoin  should  be 
allowed.  Mayors  and  bailiffs  were  in  the  like  case  to 
incur  the  penalty  of  £40,  and  pay  in  like  manner  £40  to 
the  party  injured,  or  those  who  sued.  A  sheriff  not 
making  due  election  in  convenient  time,  (that  is,  in  full 
county,  between  the  hours  of  eight  and  eleven  in  the  fore- 
noon,) and  not  making  a  good  and  true  return  of  such 
election  of  knights,  was  to  forfeit  £100  to  the  king,  and 
£100  to  the  party  suing ;  but  these  actions  against  the 
sheriff  by  the  party  grieved  were  to  be  instituted  within 
three  months  after  the  parliament  commenced;  if  not, 
the  cause  of  action  would  lapse  to  another.  At  the  end 
of  this  act,  there  is  a  clause  requiring  that  the  knights 
of  shires  should  be  notable  knights  of  the  county  for 
which  they  were  chosen,  or  otherwise  such  notable  es- 
quires, gentlemen1  of  the  same  county  as  were  able  to 
become  knights,  and  no  man  of  the  degree  of  a  yeoman2 
or  under.  Thus  stood  the  election  and  qualification  of 
members  of  parliament  at  the  close  of  this  reign. 

Next  to  those  that  relate  to  the  parliament  are  to  be 
considered  such  acts  as  were  made  for  regulating  certain 
classes  of  individuals,  such  as  servants,  laborers,  persons 
exercising  various  trades,  and  other  matters  of  a  miscel- 
laneous kind.  ,  • 

The  policy  which  had  been  marked  out  by  the  statutes 
of  laborers,  passed  in  the  reign  of  Edw.  III.3  was  still 
pursued  ;  while  many  changes  were  made  therein,  as  oc- 
casion required,  the  general  course  and  order  of  it  con- 
tinued the  same 4  (a).     Some  immaterial  alteration  was 

(a)  They  were  rapidly,  however,  becoming  inapplicable  by  reason  of  the 
1  Qentils  hommes  del  nativite.  2  Vadlet.  *  Vide  ante,  c.  xiii. 

1  Stat.  6  Hen.  VI.,  c.  3 ;  Stat.  23  Hen.  IV.,  c.  13. 


CHAP.  XX.]         OP  THE  COUKCIL  AND  CHANCERY.  469 

also  made  in  the  statutes  of  livery  and  maintenance.1 
While  these  provisions  were  framing  for  the  government 
of  the  inferior  orders  of  the  people,  the  interest  of  trade 
was  considered,  and  many  statutes  passed  to  prescribe 
rules  and  bounds  to  be  observed  by  merchants  and.  traders 
in  their  dealings.2  The  numerous  provisions  made  by 
parliament  for  the  protection  of  the  coin  and  bullion, 
were  other  instances  of  the  great  solicitude  now  felt  for 
the  advancement  of  commerce.3  The  staple  of  Calais 
was  kept  up  with  great  strictness.*  Instead  of  any  new 
statutes  against  purveyors,  those  already  made  were  di- 
rected to  be  proclaimed  in  every  county  four  times  a  year.5 
Some  acts  relating  to  escheats  and  other  points  arising  in 
the  management  of  the  revenue  accruing  from  tenures, 
are  little  worthy  of  notice.6 

There  are  two  statutes  relating  to  the  jurisdiction  of 
the  council  and  chancery. 

In  the  thirty-first  year7  of  the  king  a  statute  was  passed 
to  give  effect  to  the  process  by  which  persons  ofthei.ounciiand 
were  brought  before  the  council  (a).     This  act      c»™<»'y- 

growth  of  trade ;  and  in  the  reign  of  Elizabeth  were  virtually  superseded  by 
another  statute,  which,  in  its  turn,  was  superseded  by  the  act  of  Geo.  IV., 
the  master  and  servants  act. 

(a)  There  can  be  no  doubt  that  this  was  what  afterwards,  under  the  Tudor 
dynasty,  was  called, the  "Star  Chamber."  From  the  earliest  times,  before 
the  superior  courts  of  law  had  become  established,  the  king's  council  exercised 
a  kind  of  controlling  or  appellate  jurisdiction  over  the  old  common  law 
courts  of  the  country  —  the  county  courts  —  supplying  defects  and  failures 
of  justice,  and  hearing  complaints  of  miscarriages  either  in  civil  or  criminal 
tribunals.  By  degrees,  as  the  superior  courts  became  established,  the  ordi- 
nary administration  of  justice  came  under  their  jurisdiction ;  but  the  king's 
council  still  retained  and  exercised  its  ancient  and  extraordinary  jurisdic- 
tion, which,  although  liable  to  be  abused,  was,  as  Hume  observes,  useful  in 
that  turbulent  age,  for  the  purpose  of  repressing  outrages,  disturbances  of 
justice,  or  auctacious  violations  of  law.  In  Hudson's  learned  and  elaborate 
"Treatise  of  the  Oourt  of  the  Star  Chamber"  which  was  approved  of  by  Finch, 
who  was  chief-justice  and  lord-keeper,  and  cited  by  Lord  Mansfield  (4  Bur- 
rows, 2554),  a  great  number  of  instances  are  adduced  of  the  exercise  of  this 
jurisdiction  by  the  king's  council,  to  which  he  traces  the  origin  of  the  court 
which,  under  the  Tudors,  was  distinguished  by  its  well-known  name.  And 
it  is  very  observable  that  this  author  describes  the  power  and  jurisdiction  of 

I  Stat.  8  Hen.  VI.,  c.  4.  *  Stat.  2  Hen.  VI,  c.  7. 

II  Stat.  1  Hen.  VI,  c.  1,  4,  6;  stat.  2  Hen.  VI,  c.  6,  9,  12,  13,  14;  stat.  8 
Hen.  VI,  c.  24;  stat.  27  Hen.  VI,  c.  3. 

*  Stat.  2  Hen.  VI,  c.  4,  5.  6  Stat.  1  Hen.  VI,  c.  2. 

6  Stat.  8  Hen.  VI,  c.  10 ;  stat.  18  Hen.  VI,  c.  7 ;  stat.  23  Hen.  VI,  c.  17 ; 
stat.  39  Hen.  VI,  c.  2. 
'  Ch.  2. 

vol.  m. — 40 
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is  very  particular  in  the  terms  of  it ;  and  as  it  throws 
some  light  upon  the  nature  of  that  jurisdiction,  it  may 
be  proper  to  state  it  minutely,  leaving  the  reader  to  make 
that  application  of  it  which  the  former  part  of  this  history 
will  naturally  dictate.  It  says,  that  upon  suggestions  anil 
complaints  made  as  well  to  the  king  as  to  the  lords  of  his 
council  against  persons  for  riots,  oppressions,  and  grievous 
offence  by  them  done  against  the  peace  and  laws,  he  used 
to  give  commandment  by  writs  under  his  great  seal,  and 
by  his  letters  of  privy  seal,  to  appear  before  him  and  his 
chancery,  or  before  him  and  his  council,  to  answer  for  the 
above  offences.  Because  these  writs  had  not  met  with 
regular  obedience,  it  was  now  ordained  that  where  such 
writ  or  letter  issued,  commanding  any  one  to  appear  be- 
fore the  king  or  his  council,  and  the  person  refused  to 
receive  it,  or  withdrew  himself,  or  did  not  appear,  and 
such  disobedience  was  duly  certified  to  the  council,  then 
the  chancellor  should  have  power  to  direct  writs  of  proc- 
lamation into  the  county  where  the  party  dwelt,  or  the 
next  adjoining  county,  and  also  into  London,  commanding 
the  sheriff,  under  the  penalty  of  £200,  to  make  open 
proclamation  in  the  shire-town  and  in  the  city  three  sev- 
eral days  immediately  after  delivery  of  the  writ,  for  the 
party  to  appear  before  the  council  or  the  chancellor  within 
a  month  after  the  last  day  of  proclamation ;  the  writ,  to 
be  returned  into  the  chancery  within  seven  days  after  the 
proclamation,  under  the  same  penalty. 

If  the  party  did  not  appear  within  the  month,  then  he 
was  to  forfeit,  if  a  lord,  all  offices,  fees,  annuities,  and 
other  possessions  that  he,  or  any  one  to  his  use,  had  of  the 
grant  of  the  crown ;  and  if  upon  the  issuing  of  a  second 
writ  and  proclamation  he  still  made  default,  he  was  to 
forfeit  his  estate  and  name  of  lord,  and  place  in  parlia- 
ment. If  he  had  no  grant  from  the  crown,  then  he  was 
to  forfeit  his  name  and  estate  of  lord,  and  place  in  parlia- 
ment, and  also  all  his  lands  and  tenements ;  but  all  the 
above  forfeitures  were  only  for  life.  If  the  party  was  a 
commoner,  he  was  to  be  punished  for  disobedience  to  the 
first  writ  by  fine,  at  the  discretion  of  the  two  chief-jus- 

the  council  as  having  vastly  grown  and  augmented  during  the  reign  of 
Henry  VI.,  especially  during  his  long  minority,  when  the  council  practi- 
cally administered  the  whole  royal  power.  Further  on,  in  the  next  chapter, 
the  author  mentions  a  case  debated  in  the  Star  Chamber  (vide  post). 
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tices ;  but  if  he  had  no  livelihood  whereof  to  pay  a  fine, 
he  was  to  be  put  out  of  the  king's  protection.  There  was 
the  usual  proviso  in  favor  of  persons  under  the  disabilities 
of  sickness,  imprisonment,  being  out  of  the  realm,  and 
the  like. 

While  the  legislature  by  this  statute  gave  new  vigor 
and  energy  to  the  authority  of  the  council,  they  did  not 
forget  the  regard  which  should  be  paid  to  the  courts  of 
common  law  ;  for  in  the  conclusion  of  it  the  statute  de- 
clares, that  no  matter  determinable  by  the  law  of  the 
realm  should  be  determined  otherwise  than  by  the  course 
ef  the  law  in  the  king's  courts. 

The  same  jealousy  as  formerly1  was  entertained  of  the 
new  jurisdiction  exercised  by  the  chancery.  In  the  sec- 
ond year  of  the  king,  we  find  a  petition  to  parliament 
praying  that  no  man  be  bound  to  answer  in  the  chancery 
for  a  matter  determinable  at  common  law,  under  the  pen- 
alty of  £20,  to  be  paid  by  the  plaintiff  suing  there,2  the 
answer  to  which  was,  that  the  stat.  17  Rich.  II.  should 
be  executed.3  It  was  upon  the  idea  suggested  by  this 
petition  that  stat.  15  Hen.  VI.,  c.  iv.  was  passed,  by  which 
it  is  enacted  that  no  writ  of  subpoena  should  be  granted  till 
surety  was  found  to  satisfy  the  party  grieved  and  vexed 
for  his  damage  and  expense,  if  the  matter  of  the  bill 
should  not  be  made  good. 

The  authority  of  other  courts  was  affected  by  the  inter- 
ference of  parliament.  It  was  complained,  that  the  stew- 
ard and  marshal  held  pleas  of  debt,  detinue,  and  other 
personal  actions  between  parties  who  were  not  of  the 
king's  household ;  *  and  that  when  they  were  mentioned 
in  the  record  to  be  of  the  household,  they  were  not  per- 
mitted to  take  their  exception  to  such  allegation.  It  was 
enacted  by  stat.  15  Hen.  VI.,  c.  i.,  that  in  every  surety 
thenceforward  to  be  taken  for  a  defendant,  he  should  not 
be  estopped  by  the  record,  to  say  that  himself  or  the 
plaintiff  was  not  of  the  king's  house,  as  supposed  by  the 
record.  By  stat.  24  Hen.  VI.,  c.  i.,  justices  of  nisi  prius 
were  empowered  to  give  judgment  in  all  cases  of  felony 
and  treason,  as  well  upon  acquittal  as  conviction,  and  to 
award  execution.  By  chap.  iii.  of  the  same  act,  the  as- 
sizes for  Cumberland  are  directed  to  be  held  at  Carlisle. 

1  Vide  ante,  o.  xvii.  a  Vide  woe,  c.  xvu. 

'  Cott.  Abri.,  p.  566,  s.  41.  *  Ibid.,  c.  xiv. 
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The  following  are  the  few  alterations  made  in  the  course 
statutes  of  per-  of  proceeding  in  different  actions.     Some  stat- 

nora  of  profits.  u^es  were  ma(je  in  this  reign  to  correct  some  of 
the  inconveniences  that  followed  from  the  late  device  of 
separating  the  legal  from  the  equitable  estate ;  the  object 
of  which  was  to  make1  the  pernor  of  the  profits,  as  he  was 
called,  liable  to  such  demands  and  burdens  as  he  would  be 
subject  to,  if  he  was  legally  seized  of  the  freehold  (a).  The 
first  act  of  this  kind  is  stat.  11  Hen.  VI.,  c.  iii.  It  had 
been  held,  that  the  stat.  4  Hen.  VI.,  c.  vii.,2was  confined 
to  an  assize  of  novel  disseisin ;  but  by  this  act  it  was  de- 
clared, that  the  same  remedy  might  be  had  in  all  manner 
of  writs  grounded  upon  novel  disseisin.  Again,  because 
tenants  for  life,  and  for  years,  would  let  their  estate  to 
persons  unknown  to  their  lessors,  but  still  continued  to 
occupy  and  take  the  profits  to  their  own  use,  and  commit 
waste,  it  was  enacted  by  chap.  v.  of  the  same  act,  that  the 
reversioner  might  maintain  a  writ  of  waste  against  such 
pernors  of  the  profits,  as  well  after  as  before  the  grant. 

An  act  was  made  to  prevent  plaintiffs  in  assize  charging 
the  sheriff  as  a  disseizor,  in  order  that  the  writ  might  be 
directed  to  the  coroners :  it  was  provided  by  stat.  11  Hen. 
VI.,  c.  ii.,  that  the  tenant  might  aver  that  the  sheriff  was 
not  a  disseizor,  nor  tenant,  but  was  named  disseizor  by 
collusion;  and  if  it  was  so  found,  the  writ  was  to  be 
quashed,  and  the  plaintiff  amerced. 

Some  helps  were  contrived  for  rendering  the  proceeding 

Attaints        y  attaint  more  expeditious  and  effectual.    The 

delay  of  attaints  was  heavily  complained  of. 

It  was  said,  that  when  the  grand  jury  appeared  in  court, 

and  were  ready  to  pass,  one  of  the  tenants  or  defendants, 

or  one  of  the  petty  jurors  named  in  the  writ,  would  plead 

(a)  "  Pernor  of  the  profits  "  was  he  who  took  the  profits  of  the  land  as  real 
owner,  not  as  mere  landlord ;  and  thus,  where  a  plaintiff  charged  the  defend- 
ant as  pernor  of  the  profits,  and  he  said  that  he  took  nothing  but  as  rent  in- 
cident to  the  reversion,  it  was  held  a  good  answer  ( Year-Book,  22  Hen.  VI., 
fol.  16).  Where  two  disseizors  made  a  feoffment,  and  one  took  the  profits  to 
the  use  of  the  other,  they  were  both  charged  as  "  pernors"  generally  ( Year- 
Book,  39  Hen.  VI,  fol.  5).  The  statutes  of  pernors  of  profits  prove  that 
uses  were  at  common  law,  for  the  pernancy  of  the  profits  is  a  use  (27  Hen. 
VIII.,  8).  And  uses  were  at  common  law,  though  before  the  statute  of  Quia 
emptores  {Edw.  I.)  they  were  not  common  (Bro.  Abr.,  fol.  331,  pi.  40) ;  for  the 
Btatute  of  Marlbridge  (temp.  Hen.  III.)  was  directed  against  feoffments  to 
uses,  to  deprive  lords  of  the  benefits  of  feudal  tenure  (27  Hen.  VIII.,  8). 

1  Vide  ante,  c.  xvii.  »  Vide  ante. 
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false  and  feigned  pleas  not  triable  by  the  grand  jury,  so 
that  the  taking  of  the  grand  jury  was  delayed  till  such 
pleas  were  tried ;  and  after  such  pleas  had  been  tried  for 
the  plaintiffs,  another  of  the  jurors,  tenants,  or  defendants, 
would  plead  another  feigned  plea,  puis  darrein  continuance; 
the  rest  might  do  the  same ;  and  though  all  were  found 
against  them,  they  were  subject,  says  the  act,  to  no  pain. 
In  order,  therefore,  to  prevent  such  studied  delays,  it  was 
provided  by  stat.  11  Hen.  VI.,  c.  iv.,  that  the  plaintiffs  in 
such  attaints  should  recover  their  damages  and  costs 
against  all  such  tenants,  jurors,  and  defendants.  When  it 
is  considered  that  there  could  not  be  less  than  thirteen 
defendants  in  an  attaint,  and  that  each  of  these  might 
have  a  several  plea,  it  is  easy  to  conjecture  to  what  a  num- 
ber of  obstacles  it  was  liable.  The  last  mentioned  act  being 
thought  too  general,  it  was  ordained  by  stat.  15  Hen. VI., 
c.  v.  (a),  that  should  any  foreign  plea  be  found  against  the 
defendant,  there  should  be  the  same  judgment  against  him 
as  if  the  grand  jury  had  passed  against  him,  without  any 
prej  udice  to  the  co-defendants.  The  same  statute  provided 
likewise  for  the  qualifications  of  jurors  in  attaints,  as  did 
also  stat.  18  Hen.  VI.,  c.  ii. 

In  some  cases  of  a  particular  kind,  a  special  mode  of 
redress  was  prescribed  by  several  statutes.  It  had  often 
happened  that  women  were  stolen  away,  and  till  they  had 
signed  some  obligation  or  engagement  for  payment  of 
money,  sometimes  married  by  force,  or  kept  under  re- 
straint. As  a  more  expeditious  remedy  than  the  law 
hitherto  had  provided,  it  was  ordained  by  stat.  31  Hen. 
VI.,  c.  ix.,  that  in  all  such  cases  the  party  bound  might 
have  a  writ  out  of  chancery,  containing  the  matter  of 
complaint,  and  commanding  the  sheriff  to  make  ■proclama- 
tion in  the  next  full  county  after  receipt  of  the  writ,  for 
the  person  offending  to  appear  at  a  certain  day  before  the 
chancellor  or  the  justices  of  assize  for  the  county,  or  some 
other  notable  person  to  be  assigned  by  the  chancellor,  who 
was  to  examine  the  parties ;  and  if  the  obligations  were 
found  to  be  so  made,  they  were  to  be  declared  void,  as 
well  as  all  process  and  execution  thereon,  whether  the 
offender  appeared  at  the  day  or  not.     There  was  a  penalty 

(a)  This  subject  was  dealt  with  by  the  statutes  of  Henry  VII.  and  Henry 
VIII.,  where  it  will  be  found  fully  treated  of  in  the  next  volume  (fit  vide 
post). 

40* 
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of  three  hundred  pounds  upon  sheriffs  not  executing  the 
writ,  half  to  the  king,  and  half  to  the  party  suing  the 
writ,  to  be  recovered  in  an  action  of  debt,  in  which  action 
no  protection,  wager  of  law,  or  foreign  plea,  was  to  be 
allowed. 

The  writ  of  proclamation  was  applied  in  another  in- 
stance by  stat.  33  Hen.  VI.,  c.  i.,  where  servants  availing 
themselves  of  the  consternation  prevailing  in  the  family, 
upon  the  death  of  their  master,  would  violently  and  riot- 
ously take  away  the  goods  of  the  deceased;  it  was  by  that 
statute  provided,  that  in  such  cases  the  chancellor,  by  the 
advice  of  the  chief-justices  and  the  chief-baron,  or  two  of 
them,  should,  upon  the  application  of  two  executors  at 
least,  direct  such  writs  as  they  thought  proper  to  sheriffs, 
to  make  proclamation  in  cities,  boroughs,  towns,  or  other 
places,  two  market-days,  within  the  space  of  twelve  days 
next  after  delivery  of  the  same  writs,  to  appear  in  the 
king's  bench  at  a  certain  day,  so  as  the  last  proclamation 
should  be  made  within  fifteen  days  before  the  day  of  ap- 
pearance. If  the  writ  was  returned,  and  the  party  did  not 
appear  at  the  day,  he  was  to  be  attainted  of  felony:  if  he 
appeared,  he  was  to  be  committed  to  prison,  till  he  an- 
swered to  such  actions  as  should  be  brought  against  him 
by  the  executors,  either  by  bill  or  by  writ,  for  the  aforesaid 
riot,  taking  and  spoiling,  provided  the  action  was  brought 
without  delay,  and  not  in  order  to  keep  the  offender 
maliciously  in  prison.  This  act,  like  the  former,  contains 
penalties  for  the  neglect  of  those  who  were  intrusted  with 
the  execution  of  it.  Executors  had  before  been  provided 
with  a  new  remedy  for  keeping  together  the  effects  of  the 
deceased,  by  stat.  9  Hen.  VI.,  c.  iv.,  which  gave  them  the 
writ  of  idemptitate  nominis1  in  the  same  manner  as  the 
testator  might  before  have  had  it. 

The  remaining  statutes  concerning  the  administration 
of  justice  relate  either  to  process  and  proceeding  in  gen- 
statutes  of  erah  or  to  the  methods  of  trial,  and  the  duty 
jeofeu.  incumbent  on  officers  of  courts.  Some  statutes 
of  jeofail  and  amendment  were  passed.  The  first  act  of 
this  sort,  which  was  made  in  the  time  of  Edward  III.,  had 
been  extended,  by  an  act  of  the  last  king,2  to  amendments 
as  well  after  judgment  as  before ;  but  this  statute,  being 

1  Vide  ante,  c.  xv.  s  Vide  ante,  c.  xix. 


CHAP.  XX.]       OF  STATUTES  OF  JEOFAIL.  4.75 

temporary,  had  expired  with  that  king's  reign :  it  was 
therefore  now  afresh  enacted  by  stat.  4  Hen.  VI.,  c.  iii., 
that  the  act  of  Edward  III.  should  be  in  force  in  every 
record  and  process,  as  well  after  judgment  given  upon  a 
verdict  passed,  as  upon  a  matter  in  law  pleaded ;  and  more- 
over, that  it  should  be  perpetual ;  but  it  was  not  to  extend 
to  records  and  processes  in  Wales,  nor  to  proceedings 
where  process  of  outlawry  lay.  After  reviving  the  stat- 
utes of  Henry  V.  and  that  of  Edward  III.,  the  legislature 
made  further  provision  on  the  subject  of  amendments.  It 
was  enacted  by  stat.  8  Hen.  VI.,  c.  xii.,  that  for  error 
assigned  in  any  record,  process,  or  warrant  of  attorney, 
original  or  judicial  writ,  panel,  or  return  in  any  places  of 
the  same  rased  or  interlined,  or  in  any  addition,  subtrac- 
tion, or  diminution  of  words,  letters,  titles,  or  parcel  of 
letters  found  therein,  no  judgment  should  be  reversed,  or 
record  annulled  ;  but  that  the  judges  of  the  court  should 
have  power,  with  their  clerks,  to  examine  the  same,  and 
reform  and  amend  (in  affirmance  of  the  judgment  of  such 
records  and  processes)  all  that  which  to  them,  in  their  dis- 
cretion, seemed  to  be  misprision  of  the  clerks,  so  that  no 
judgment  should  be  reversed,  or  record  annulled,  by  rea- 
son of  such  misprision.  Out  of  this  act  are  excepted  all 
appeals  and  indictments  of  treason  and  felony,  and  out- 
lawries for  the  same ;  nor  was  it  to  extend  to  cases  where 
the  substance  of  the  proper  names,  surnames,  or  additions 
were  left  out  in  original  writs  or  writs  of  exigent,  accord- 
ing to  stat.  1  Hen.  V.,  c.  v.,  or  in  other  writs  containing 
proclamations. 

Some  further  regulations  were  made  by  this  act  respect- 
ing records.  If  any  record,  process,  writ,  warrant  of 
attorney,  return,  or  panel,  was  certified  defectively,  it 
might  now,  upon  the  challenge  of  the  party,  be  reformed, 
and  amended  according  to  the  original ;  and  if  such  origi- 
nal, being  in  any  of  the  four  courts  at  Westminster,  or  in 
the  treasury  of  such  courts,  was  stolen  by  any  clerk,  or 
other  person,  by  reason  whereof  any  judgment  should  be 
reversed,  he  and  his  aiders  were  to  be  considered  as  felons. 
This  fact  was  to  be  tried  by  the  judges  of  the  two  benches, 
and  a  jury,  half  of  which  was  to  consist  of  men  belonging 
to  the  courts.  Again,  it  was  provided  by  ch.  xv.,  of  the 
same  statute,  that  the  king's  justices  should  amend  all 
misprisions  or  defaults  in  records  or  processes,  or  in  the 
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returns  of  the  same,  made  by  sheriffs,  coroners,  bailiffs  of 
franchises,  or  others,  by  misprisions  of  clerks  of  the  court, 
the  sheriffs,  or  their  clerks  and  other  ministers,  in  writing 
one  syllable  too  much  or  too  little.  Thus  did  the  statute 
follow  almost  the  words  of  the  statute  of  Edward  III., 
with  the  same  exception  of  records  and  process  in  Wales, 
and  those  of  outlawry  in  felony  and  treason. 

Some  laws  were  made  for  the  better  ordering  of  juries. 
Because,  in  special  assizes,  the  parties  were  not 
furnished  with  panels  of  the  jurors  before1  (a) 

(a)  At  this  time,  trial  by  jury  appears  to  have  advanced  very  near  to  what 
it  became  in  modern  times — a  trial  by  the  jury,  not  on  their  own  knowledge, 
but  on  the  evidence  of  witnesses.  For  in  the  Year-Books  of  this  reign  there 
is  a  case  in  which  it  was  held  that  one  might  enter  the  park  of  another  to 
show  him  his  evidence  in  a  lawsuit  ( Year-Book,  17  Hem,.  VI.,  fol.  1).  It  had 
taken  some  centuries,  however,  to  bring  trial  by  jury  to  this ;  for  originally 
the  jurors  were  witnesses,  and  determined  on  their  own  knowledge.  This 
might  suit  the  usages  of  a  primitive  age.  It  had  been  found,  however,  as 
the  transactions  of  life  grew  more  numerous,  and  less  open  and  public,  that 
cases  must  be  decided  on  the  evidence  of  witnesses  examined  before  the 
jurors.  This  is  well  put  by  Fortescue,  c.  26 :  "  Twelve  good  and  lawful  men 
being  sworn,  etc.,  then  either  party,  by  himself  or  his  counsel,  shall  open  to 
them  all  matters  and  evidences  whereby  he  thinketh  he  may  best  inform 
them  of  the  truth ;  and  then  may  either  party  bring  before  them  all  such 
witnesses  on  his  behalf  as  he  will  produce  .  .  .  not  unknown  witnesses,  but 
neighbors,"  etc.  And  then  in  c.  28 :  "  The  witnesses  make  their  depositions 
in  the  presence  of  twelve  creditable  men,  neighbors  to  the  deed  that  is  in 
question,  and  to  the  circumstances  of  the  same,  and  who  also  know  the 
manners  and  conditions  of  the  witnesses,  and  know  whether  they  be  men 
worthy  to  be  credited  or  not."  At  that  time,  it  will  be  observed,  the  jury 
had  ceased  to  determine  merely  upon  their  own  knowledge,  and  had  evi- 
dence given  before  them,  on  which  they  gave  their  verdict.  This  rendered 
it  still  important  that  they  should  come  from  the  locality  whence  the  wit- 
nesses came.  From  and  after  the  time  of  Edward  III.  we  find  frequent  men- 
tion of  "evidence"  in  the  cases  in  the  Year-Books,  though  the  jury  were 
still  required  to  find  upon,  and  take  cognizance  of,  any  facts  within  their 
own  knowledge,  whether  or  not  formally  proved,  or  given  in  evidence.  This 
often  put  them  in  great  difficulty,  as  there  were  facts  of  which  it  was  pre- 
sumed they  had  knowledge,  of  which  they  in  truth  had  not  knowledge,  and 
hence  they  took  refuge  in  special  verdicts.  It  has  already  been  mentioned 
in  the  reign  of  Edward  I.,  under  the  head  of  "  special  verdict,"  and  "  bill  of 
exceptions,"  that  the  jury  were  allowed,  on  account  of  any  doubt  on  their 
minds  as  to  the  legal  effect  of  the  facts  proved,  to  set  them  forth  at  large  in 
a  special  verdict,  which  protected  them  from  any  liability  under  an  "  attaint," 
for  a  verdict  contrary  to  facts,  not  indeed  proved,  but  presumed  to  be  within 
their  knowledge.  Thus,  if  the  disseizee  re-entered  and  enfeoffed  the  dis- 
seizor, and  then  brought  assize  against  him,  and  recovered,  the  feoffment  not 
being  pleaded  or  given  in  evidence,  the  jury  would  be  liable  on  an  attaint ; 
for  that  they  ought  to  have  taken  notice  of  the  brief  of  seisin,  which  was 
presumed  to  be  a  fact  open  and  notorious  in  the  "  vill ;"  though  otherwise 
of  a  release,  as  that  was  a  particular  fact  of  a  private  nature,  which  would 
1  Vide  ante,  c.  xiv. 
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the  day  of  the  sessions,  and  therefore  had  not  time  to  see 
that  they  were  all  duly  qualified,  it  was  enacted  by  stat.  6 
Hen.  VI.,  c.  ii.,  that  the  panels  should  be  arrayed,  and  an 
indented  copy  thereof  delivered  by  the  sheriff  to  the  par- 
ties (if  they  demanded  it)  six  days  at  least  before  the  ses- 
sions of  the  justices.  The  jury  de  medietate,  which  had 
been  granted  by  stat.  28  Edw.  III.,  c.  xiii.,1  was  thought 
to  be  repealed  by  stat.  2  Hen.  V.,  st.  2,  c.  iii.,  which  re- 
quires jurors  to  be  freeholders,  a  qualification  that  could 
not  possibly  be  enjoyed  by  aliens.  To  repel  this  incon- 
venient construction,  it  was  enacted  by  stat.  8  Hen.  VI.,  c. 
xxix.,  that  those  qualifications  should  extend  only  to  in- 
quests to  be  taken  between  denizen  and  denizen.  Because 
the  sheriff  or  his  officers  were  often  bribed  to  return 
favorable  juries,  an  action  was  given  by  stat.  18  Hen.  VI., 
c.  xiv.,  to  recover  ten  times  the  money  given  for  such 
purposes ;  and  what  is  remarkable,  the  statute  authorizes 
the  justices  to  inquire  of  the  truth,  as  well  by  examination 
of  the  defendant  in  such  suit  for  the  penalty,  as  by  an  inquest. 
But  this  was  only  a  temporary  act,  and  expired  with  the 

require  to  be  given  in  evidence.  But  if  the  jury  found  the  facts  specially, 
ana  set  them  forth  in  the  verdict  as  proved,  referring  it  to  the  court,  then 
they  would  not  be  liable  (assuming  the  verdict  true  according  to  the  evi- 
dence), for  then  the  judgment  would  be  that  of  the  court  (43  Assize,  fol.  41 ; 
29  Assize,  fol.  40).  Hence  the  special  verdict  was  a  resource  for  the  jury  in 
cases  of  doubt  as  to  the  facts,  and  also  in  cases  of  doubt  as  to  the  law ; 
as  they  set  forth  the  facts,  and  referred  the  matter  to  the  discretion  of  the 
court  (38  Assize,  fol.  9 ;  43  Assize,  fol.  1).  There  was  often  doubt  as  to  what 
matters  a  jury  could  take  cognizance  of  as  occurring  in  a  "foreign"  county, 
».  e.,  a  county  different  from  that  in  which  the  action  was  brought,  and  the 
case  tried  ( Year-Book,  7  Edw.  IV.,  fol.  15),  and  this  difficulty  led  necessarily 
to  the  trial  of  cases  more  upon  evidence  of  witnesses  than  on  personal  knowl- 
edge by  the  jurors.  The  truth  is,  that  the  nature  of  trial  necessarily,  but 
gradually,  altered  as  the  nature  of  the  transactions  and  affairs  of  life  altered. 
When  these  were  few  and  simple,  open  and  public,  and  matter  of  general 
notoriety  in  the  neighborhood,  the  jurors  who  came  from  the  neighborhood 
could  certify  of  their  own  knowledge ;  but  as  the  affairs  of  life  became  more 
numerous  and  complicated,  and  also  more  private,  the  jurors  of  necessity 
had  to  listen  to  evidence  upon  them,  and  give  their  verdicts  more  and  more 
upon  facts  proved.  The  change  was  very  gradual ;  and  through  even  this 
reign  we  find  distinctions  drawn  between  feoffments  with  livery  of  seisin 
(i.  e.,  open  transfer  of  possession)  and  private  writings,  such  as  deeds  or 
written  contracts,  of  which,  from  their  nature,  juries  could  only  know  by 
their  being  put  in  evidence  before  them;  and  it  was  said  that  they  could 
only  take  cognizance  (i.  e.,  of  their  own  knowledge)  of  facts  done  upon  the 
land,  such  as  seisin  or  disseisin,  and  the  like,  but  of  private  contracts  or  con- 
veyances they  would  require  express  proof  (Tear-Book,  7  Hen.  VI.). 

'  Vide  ante,  c.  xiv. 
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then  parliament.     Another  temporary  act  directed,1  that 
all  foreign  pleas,  pleaded  after  the  return  of  the  venire, 

should  be  tried  where  the  writ  was  brought  (a).    Some 

■ 1 — 

(a)  The  law  had  attached  great  importance  to  the  trial  of  cases  by  jurors 
who  came  from  the  localities  where  the  matter  arose.  For  originally  they 
gave  their  verdicts  of  their  own  knowledge,  and  even  now,  when  they  had 
tried  cases  on  the  evidence  of  witnesses  of  which  they  were  to  judge,  it  was 
important  that  they  should  come  from  the  place  where  the  witnesses  lived, 
which  would  usually  be  where  the  matter  arose.  This  advantage,  however, 
was  counterbalanced  in  that  turbulent  age  by  the  violence  which  was  often 
exercised  by  parties  interested,  to  overawe  juries  and  influence  their  verdicts. 
Many  cases  could  be  cited  to  illustrate  this.  An  assize  was  arrayed  before 
Sir  William  Babington  and  Strange,  in  the  county  of  Cumberland,  and  it 
was  adjourned  before  them  at  Westminster,  and  Fulthorpe  asked  of  the  jus- 
tices the  cause  of  the  adjournment,  and  Babington  said,  that  it  was  because 
it  was  a  great  matter,  and  the  parties  in  their  own  counties  came  with  great 
routs  of  armed  men,  more  as  though  they  were  going  to  battle  than  to  an 
assize  ("les  parties  en  leur  propre  counties,  viendront  ove  graund  routs  des 
cents  armes,  pluis  semble  per  vener  a  battaile  que  al  assize"),  and  so  for 
danger  of  the  peace  being  disturbed,  and  also  that  counsel  were  in  London, 
and  the  parties  could  be  better  seized  in  their  right,  the  case  was  adjourned 
(  Year-Book,  7  Hen.  VI.).  See  Year-Book,  32  Hen.  VI.,  9,  where  a  trial  in 
the  county  was  denied  in  a  cause  between  the  Duke  of  Exeter  and  Lord 
Cromwell,  because  there  had  been  a  great  rout,  and  a  greater  would  ensue  if 
the  trial  should  take  place  there,  for  my  Lord  of  Exeter  is  a  great  and  potent 
prince  in  that  county  ("un  graund  et  prepotent  prince").  The  Paslon  Letr 
ten  afford  many  instances  of  similar  proceedings  at  assizes  about  the  same 
period.  In  modern  times  the  courts  nave  always  recognized  that  it  is  good 
cause  for  removing  a  case  into  another  county  for  trial,  that  there  is  a  popular 
excitement  and  doubt  of  the  possibility  of  fair  trial.  Nor  was  it  only  from 
violence  that  the  integrity  of  trial  by  jury  was  interfered  with  or  endan- 
gered ;  it  was  also  in  danger  from  acts  of  seduction  or  corruption  of  a  very 
coarse  and  vulgar  character.  For  it  seems  that  our  ancestors,  by  reason  of 
their  robust  appetites,  suffered  severely  from  their  seclusion  in  the  jury-box, 
the  rule  being,  that  after  they  had  gone  from  the  bar  to  consider  their  ver- 
dict, they  could  not  be  allowed  to  eat  or  drink  (2  Ben.  IV,  21).  Hence  they 
were  peculiarly  open  to  the  temptation  presented  for  eating  and  drinking, 
and  hence  "  manger  et  boyer "  is  a  common  head  in  the  Year-Books  for 
cases  of  verdicts  alleged  to  be  vitiated  from  this  cause,  i.e.,  from  irregular 
eating  and  drinking  by  the  jurors.  The  courts  had  often  to  consider  these 
cases,  and  found  them  so  frequent,  that  if  they  had  held  the  mere  irregular- 
ity enough  to  avoid  or  vitiate  a  verdict,  probably  few  verdicts  would  have 
stood;  and  hence  they  laid  it  down,  that  the  mere  eating  and  drinking  would 
not  have  this  effect,  unless  it  was  at  the  cost  of  one  or  other  of  the  parties, 
and  the  verdict  went  for  that  party,  in  which  case  they  held  the  verdict  viti- 
ated by  the  corruption;  otherwise,  though  the  jurors  would  be  punishable 
for  the  irregularity,  their  verdict  would  stand  ( Year-Book,  14  Hen.  VII.,29; 
20  Hen.  VII.,  3).  And  if  they_  separated  and  went  at  large,  and  ate  and 
drank,  it  was  thought  so  suspicious  that  their  verdict  was  not  taken  ( Tear- 
Book,  24  Edw.  Ill,  fol.  24).  One  of  the  cases  on  the  subject  is  so  curious 
an  illustration  of  the  usages  of  the  age,  that  it  may  well  be  quoted  here.  In 
a  case  tried  in  Essex,  between  a  bishop  and  the  county  of  Kent,  the  jury 
were  sworn  at  the  bar,  and  when  the  evidence  was  about  to  be  given  to  them, 
1  Stat.  23  Hen.  VI.,  c.  12. 
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other  statutes  upon  the  same  subject  were  made  at  differ- 
ent times  in  this  reign,  but,  being  of  short  continuance, 
were  soon  forgotten.1 

It  seems,  that  the  officers  of  the  court  would  sometimes 
make  the  entry  of  obtulit  se  in  proprid  personft,  when  .in 
truth  the  plaintiff  had  never  appeared ;  but  it  was  ordained 
by  stat.  10  Henry  VI.,  c.  iv.,  that  no  filazer,  exigenter,  or 
other  officer,  should  make  such  entry,  unless  the  plaintiff 
appeared  in  proper  person  before  some  of  the  justices 
where  the  plea  was  depending,  and  was  there  sworn  upon 
a  book,  that  he  was  the  same  person.  The  act  permits 
that  his  counsel,  or  some  other  person,  might  make  the  oath 
for  him.  Again,  because  in  many  outlawries  the  entry 
was,  that  the  parties  appeared  by  their  attorney,  where,  in 
truth,  the  attorneys  had  no  warrant  of  record,  on  which 
account  the  outlawries  used  to  be  reversed,  it  was  enacted, 
that  every  attorney,  who  had  not  his  warrant  entered  of 
record  in  all  suits  wherein  process  of  capias  and  exigent 
were  awardable,  the  same  term  in  which  the  capias  was 
awarded,  or  before,  should  be  fined  forty  shillings  by  the 
justices. 

It  was  endeavored  to  put  the  office  of  sheriff,  and  other 
ministers  of  justice,  upon  a  footing  which  would  render 
the  execution  of  them  more  regular,  effectual, 
and  incorrupt  (a).     Two  acts  had  been  made  in    eieSition°0f 
the  reign  of  Edward  III.,2  ordaining  that  no    pr°° 

there  came  a  great  storm  of  wind  and  rain,  and  the  jury  went  away,  "  as 
they  were  standing  in  the  street  unsheltered!"  and  one  juror  went  into  a  house, 
where  they  said  to  him  that  he  should  take  care  what  he  did,  for  the  case 
was  better  for  the  county  than  the  bishop,  and  they  prayed  him  to  eat  and 
drink,  and  he  did  so ;  and  afterwards  the  storm  ceased,  and  the  jury  returned 
and  were  put  into  an  inn,  and  they  found  for  the  bishop.  And  the  matter 
being  shown  to  the  court,  they  thought  that  the  juror  was  punishable,  but 
that  the  verdict  was  not  vitiated,  as  it  was  against  the  county ;  though  it 
seems  it  would  have  been  otherwise  if  it  had  been  for  the  county  ( Year- 
Book,  14  Hen.  VII.,  29).  Such  were  the  perils  of  trial  by  jury  in  those  days. 
(a)  Upon  this  subject  our  author  had  forgotten  one  or  two  statutes  of  con- 
siderable importance  at  the  time  when  they  were  passed,  as  to  abuses  of  es- 
cheators  or  other  similar  officers  in  taking  what  are  called  "inquests  of 
office,"  by  which  the  crown  became  entitled  to  property.  By  8  Henry  VI., 
c.  xvi.,  lands  seized  by  the  escheator  are  not  to  be  let  to  farm  .before  the 
office  was  fully  returned,  which  was  to  be  done  in  a  month.  By  18  Henry 
VI.,  c.  vi.,  no  lands  were  to  be  granted  before  the  king's  title  was  found  by 

1  Stat.  4  Hen.  VI.,  c.  1,  2 ;  stat.  8  Hen.  VI.,  c.  13 ;  stat.  11  Hen.  VI.,  c.  7 ; 
stat.  20  Hen.  VI.,  c.  2 ;  stat.  33  Hen.  VI,  c.  7.  , 

2  Vide  ante,  c.  xiii. 


480  HENKY  VI.  [CHAP.  XX. 

sheriff  should  stay  in  office  more  than  a  year :  again,  by 
stat.  1  Richard  II.,  c.  xi.,  no  one  who  had  served  was  to 
be  chosen  again  within  three  years.  Notwithstanding 
these  acts,  it  seems  that  sheriffs  used  to  be  continued  ten 
or  twelve  years  in  their  office,  which  led  to  great  abuses 
in  the  administration  of  it.  To  prevent  these,  it  was  now 
again  enacted  by  stat.  23  Henry  VI.,  c.  viii.,  that  the 
former  statute  should,  in  future,  be  duly  observed ;  with 
an  exception  of  the  under-sheriffs,  and  all  other  officers  in 
the  city  of  London ;  of  such  counties  where  several  per- 
sons were  inheritable  to  the  office,  and  had  a  freehold 
therein  ;  as  also  with  an  exception  of  letters-patent  made 
of  the  office,  and  the  under-sheriffs  and  clerks  of  such 
patentees.  And  it  was  further  ordained,  that  if  any 
sheriff,  under-sheriff,  or  sheriff's  clerk,  occupied  his  office 
in  violation  of  the  above  acts  (with  the  above  exception), 
he  should  forfeit  £200  yearly,  half  to  the  king  and  half 
to  the  person  suing,  as  long  as  he  continued  therein.  All 
pardons  of  this  offence,  and  all  patents  granting  the  office 
for  years,  for  life,  or  in  fee,  contrary  to  this  act,  are  de- 
clared void,  notwithstanding  any  clause  of  non  obstante; 
and  the  persons  accepting  such  patents  are  declared  for- 
ever disabled  to  hold  the  office. 

This  act  was  succeeded  by  another  in  the  same  year,1 
containing  several  regulations  for  their  government  in 
discharging  their  office,  and  that  of  others  in  the  like 
employment,  as  under-sheriffs  and  their  clerks,  coroners, 
stewards  of  franchises,  bailiffs,  and  keepers  of  prisons.  It 
was  enacted,  in  order  to  avoid  perjury,  extortion,  and  op- 
pression, that  no  sheriff  should  in  any  manner  let  to  ferm 
his  county,  or  any  of  his  bailiwicks,  hundreds,  or  wapen- 
takes, as  had  been2  before  forbid  by  several  acts;  nor 
should  any  sheriff,  under-sheriff,  bailiff  of  franchises,  or 
other  bailiff,  return  upon  an  inquest  any  bailiffs,  officers, 
or  servants  of  any  of  the  before-mentioned  officers ;  and 

inquisition.  The  recitals  to  these  statutes  show  that  enormous  abuses  pre- 
vailed in  this  matter,  and  they  were  the  subject  of  numerous  esses  in  the 
Year-Book  of  this  and  the  ensuing  reigns.  If  a  man  aliened  land  in  mort- 
main without  license,  the  title  to  it  would  not  be  vested  in  the  king  without 
"  office  found"  ( Year-Booh,  9  Henry  VI,  22) ;  so  as  to  the  lands  of  a  party  in 
outlawry  (9  Henry  VI,  20) ;  so  in  the  case  of  a  tenant  of  the  king  dying  (3 
Henry  VI.,  5).  The  cases  in  which  an  office  was  necessary  in  that  age  were 
innumerable. 
1  Ch.  10.  '  *  Vide  ante,  c.  xiii. 
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that  none  of  them  should,  by  occasion  or  color  of  his 
office,  take  anything  by  himself  or  by  others  to  his  use, 
profit,  or  avail,  from  any  person  by  them  to  be  arrested 
or  attached,  for  omitting  an  arrest  or  attachment,  or  for 
showing  ease  or  favor,  except  only  the  fee  of  twenty  pence 
to  the  sheriff,  and  four  pence  each  to  the  bailiff  and  the 
gaoler,  if  he  was  committed  to  ward.  Nor  were  they  to 
take  for  the  making  of  any  return,  or  panel,  and  the  copy 
of  a  panel,  more  than  four  pence. 

After  these  restrictions  as  to  fees,  there  follows  the 
famous  clause  concerning  letting  to  bail  upon  arrests, 
which  is  worded  in  the  following  way  (a) :  That  sheriffs^ 


(a)  It  appears  plainly  from  this-  statute,  and  from  the  cases  hoth  before 
and  after  it,  that  the  object  of  arrest  and  "mainprise"  was  to  enforce  appear- 
ance (47  Edward  III.,  21),  which  long  before  this  statute  might  be  by  attor- 
ney (1  Henry  VI,  4).  Thus  in  the  reign  of  Henry  IV.,  after  capias  had 
issued,  and  the  sheriff  had  returned  non  est  inventus,  the  defendant  appeared 
by  attorney,  and  it  was  objected  that  he  could  not  do  so,  but  must  appear  in 
person,  as  a  capias  had  been  awarded  against  him  ;  but  it  was  held  otherwise 
(Year-Book,  3  Henry  IV.,  2).  There  was,  it  is  to  be  observed,  a  distinction 
between  mainprise  and  bail  —  mainpernors  being  sureties  for  the  person 
(42  Edward  IH.,  7) ;  bail  being  for  appearance  (7  Henry  VI.,  4)  —  and  it 
appears  that  before  the  act  mainprise  was  allowed  (47  Edward  III.,  21 ;  11 
Henry  IV.,57).  But  mainpernors  however  forfeited  nothing  on  non-appear- 
ance (39  Henry  VI.,  21) ;  but  it  was  otherwise  of  bail,  and  hence  the  statute 
requires  sufficient  sureties.  The  statute,  it  is  to  be  observed,  speaks  of  the  . 
party  "keeping  their  days,"  i.e.,  appearing  at  the  return  of  the  process. 
Just  before  the  act  it  was  held  that  a  party  could  not  be  allowed  to  appear 
when  the  process  was  not  returned  served,  except  in  cases  where  a  capias 
could  be  issued  (22  Henry  VI.,  20);  but  in  such  cases,  to  avoid  arrest,  he 
might  do  so ;  and  after  the  act  it  was  held,  that  in  an  action  personal,  the 
defendant  not  appearing  at  the  return  of  the  original,  the  plaintiff  could 
have  an  award  of  a  capias  (27  Henry  VI,  23).  If  a  man  had  mainprise, 
and  "kept  not  his  day,"  capias  should  issue  against  him  and  his  mainpernor 
(2  Henry  IV.,  14).  After  appearance,  the  process  in  personal  actions  was 
distress  (distringas),  and  so  ad  infinitum,  not  outlawry,  which  only  lay  before 
appearance  (21  Henry  VI,  50).  The  statute  required  the  sheriff  to  take 
reasonable,  i.e.,  sufficient  sureties,  that  is,  sufficient  to  satisfy  the  debt  (11 
Henry  VI,  31),  whereas  mainpernors  were  only  sureties  for  appearance,  and 
were  merely  finable,  not  liable  for  the  debt  (11  Henry  VI,fol.  31).  Upon 
this  construction  a  practice  was  established,  upon  which  security  was  required 
not  merely  for  the  appearance,  but  for  the  satisfaction  of  debt  and  costs  at 
any  termination  of  the  suit  in  favor  of  the  plaintiff,  that  is  to  say,  after 
"  common  bail,"  as  it  was  called,  had  been  taken  by  the  sheriff  for  appear- 
ance, "  special  bail,"  or  security  for  the  claim,  was  taken  for  the  benefit  of 
the  suitor;  and  this  was  by  force  of  judicial  construction  upon  the- general 
terms  of  the  statute,  "  reasonable  surety  "  for  "  keeping  their  days,"  i.  e.,  not 
merely  appearance  at  the  return  of  the  writ,  but  appearance  at  any  time 
afterwards  when  required.  There  might  be  default  after  as  well  as  before 
appearance,  and,  as  already  seen,  after  appearance  there  was  only  distringas, 
until  final  judgment,  on  which  a  capias  could  issue,  and  so  to  secure  the  plain- 
VOL.  Hi.—  41  2F 
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and  all  other  officers  and  ministers  above  mentioned, 
should  let  out  of  prison  all  manner  of  persons  arrested  by 
them,  or  being  in  their  custody  by  force  of  any  writ,  bill, 
or  warrant  in  any  action  personal,  or  by  cause  of  indict- 
ment of  trespass,  upon  reasonable  sureties  of  sufficient  per- 
sons, having  sufficient  within  the  counties  where  such  persons 
were  let  to  bail  or  mainprise,  to  keep  their  days  in  such 
places,  as  the  said  writs,  bills,  or  warrants  required ; 
with  an  exception  of  the  following  persons,  namely, 
those  in  ward  by  condemnation,  execution,  capias  utlaga- 
tum,  or  excommunication,  surety  of  the  peace,  those  com- 
mitted by  special  commandment  of  any  justice,  and  vaga- 
bonds refusing  to  serve  according  to  the  statute  of  la- 
borers. Nor  was  the  sheriff,  or  officers  before  mentioned, 
to  take  an  obligation  for  the  above  causes,  or  by  color  of 
their  office,  but  only  to  themselves,  and  by  the  name  of 
their  office,  and  upon  condition  written,  that  the  prisoner 
should  appear  at  the  day  and  place  contained  in  the  writ, 
bill,  or  warrant ;  and  all  other  obligations  taken  by  color 
of  their  office  were  declared  void ;  four  pence  was  the 
utmost  he  was  to  take  for  making  such  obligation,  war- 
rant, or  precept.  It  was  further  ordained,  that  all  sheriffs 
should  yearly  appoint  a  deputy  in  the  court  of  chancery, 
king's  bench,  common  pleas,  and  exchequer,  to  receive  all 
writB  and  warrants  to  be  delivered  to  them ;  and  this  was 
to  be  done  before  they  returned  any  writs.  Any  of  the 
above  officers  breaking  this  act,  were  to  forfeit  to  the 
party  grieved  treble  damages  ;  and,  moreover,  £40,  half 
to  the  king  and  half  to  the  party  grieved.  Charge  of 
this  act  was  given  not  only  to  the  justices  of  assize,  and 
of  the  two  benches,  but  also  to  justices  of  the  peace,  who 
were  empowered  to  hear  and  determine  ex  officio,  without 

tiff,  bail  to  the  action  was  taken  to  the  full  amount  of  debt  and  costs.  That 
the  object  of  the  arrest  was  only  to  enforce  appearance  is  manifest  from  an 
exposition  of  the  statute  almost  contemporaneous ;  for  in  the  reign  of  Ed- 
ward IV.  it  was  held  that  the  bail-bond  must  be  given  to  the  sheriff  by  the 
defendant,  and  to  "  keep  hia  day"  (t.  e.,  the  day  for  appearance),  and  there- 
fore that  if  the  bond  was  given  to  the  plaintiff  it  was  void  (7  Edward  IV.,  jd. 
6).  Thus  it  appeared  that  the  form  of  bond  to  be  taken  by  the  sheriff  was 
that  the  obligor,  the  defendant,  would  keep  his  day  in  the  court  out  of  which 
the  capias  issued  (7  Edward  IV.,  fol.  6).  The  bond,  therefore,  was  not  for 
security  of  the  plaintiff,  but  of  the  sheriff,  who  was  bound  to  have  the  de- 
fendant in  court  on  the  day  for  appearance,  and  was  only  bound  to  that  and 
nothing  more,  and  so  took  the  bond  for  that  and  nothing  more.  The  prac- 
tice of  taking  special  bail  had  no  warrant  in  the  express  terms  of  any  statute. 
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special  commission,  all  breaches  thereof.  As  a  caution  in 
favor  of  the  old  course,  which  otherwise  might  be  thought 
to  be  waived  by  the  above  clause  about  bailing,  it  was 
added,  that  sheriffs  who  made  a  return  of  cepi  corpus,  or 
reddidit  se,  should  still  be  chargeable  to  have  the  body  at 
the  day  of  return,  as  before  the  making  of  the  act.  The 
warden  of  the  Fleet  and  of  the  king  s  palace  at  West- 
minster were  excepted  out  of  this  act. 

An  act  was  made  in  the  early  part  of  this  reign,1  requir- 
ing, that  all  officers  appointed  by  the  king's  letters-patent, 
within  his  courts,  and  who  had  power  to  nominate  clerks 
and  ministers,  should  be  sworn  to  appoint  such  persons  as 
they  would  answer  for,  and  who  would  regularly  attend 
their  duty  there.  These  were  the  measures  now  pursued 
for  securing  the  chaste  administration  of  justice,  instead 
of  increasing  the  number  of  statutes  passed  in  the  reign  of 
Edward  I.,  against  maintenance  and  champerty,  and  ex- 
tortion, so  much  practised  at  that  time  by  the  officers  of 
courts.2 

There  is  an  act  relating  to  attorneys,  which  deserves 
some  notice  for  the  singularity  of  the  facts  it  contains. 
This  is  stat.  33  Henry  VI.,  c.  vii.,  which  says,  that  not  long 
since  in  the  city  of  Norwich,  and  in  the  counties  of  Norfolk 
and  Suffolk,  there  were  only  six  or  eight  attorneys  at  most, 
coming  to  the  king's  courts,  in  which  time  great  tranquil- 
lity reigned  in  those  places,  and  little  vexation  was  oc- 
casioned by  untrue  and  foreign  suits.  But  now,  says  the 
act,  there  are  in  those  places  fourscore  attorneys,  or  more, 
the  generality  of  whom  have  nothing  to  live  upon  but  their 
practice,  and  besides  are  very  ignorant.  It  complains,  that 
they  came  to  markets  and  fairs,  and  other  places,  where 
there  were  assemblies  of  people,  exhorting,  procuring,  and 
moving  persons  to  attempt  untrue  and  foreign  suits  for 
small  trespasses,  little  offences,  and  small  sums  of  money, 
which  might  be  determined  in  courts-baron ;  so  that  more 
suits  were  now  raised  for  malice  than  for  the  ends  of 
justice,  and  courts-baron  became  less  frequented.  These 
are  the  motives  the  act  states  for  making  a  reformation ; 
which  was,  that  in  future  there  should  be  but  six  common 
attorneys  in  the  county  of  Norfolk,  the  same  number  in 
Suffolk,  and  in  the  city  of  Norwich  only  two :  these  were 

1  Stat.  2  Hen.  VI.,  c.  10.  2  Vide  vol.  ii. 
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to  be  admitted  by  the  two  chief-justices,  of  the  most  suffi- 
cient and  best  instructed ;  and  persons  acting  as  attorneys 
in  those  parts  without  such  admission  were  subjected  to 
heavy  penalties. 

The  first  statute  that  anywise  affected  the  criminal  law 
in  this  reign  is  stat.  2  Henry  VI.,  c.  xvii.,  which  made  it 
treason  for  any  to  escape  out  of  prison  if  he  was  indicted, 
appealed,  or  taken  on  suspicion  of  high  treason.  The 
penalty  of  treason  was  inflicted  on  other  offenders  of 
Treason  to  bum  different  kinds.  Because  letters  had  been  sent 
houBen.  to  persons  demanding  money  to  be  put  in  cer- 
tain places,  with  threats  to  burn  their  houses  if  they  did 
not  comply,  it  was  enacted  by  stat.  9  Henry  VI.,  c.  vi.,  that 
all  such  burnings  should  be  judged  high  treason.  How- 
ever, that  the  landholders  might  not  be  prejudiced  by  such 
an  extension  of  the  stat.  25  Edward  III.,  it  was  declared 
that  the  forfeitures  should  be  saved  to  lords,  as  in  cases  of 
felony :  the  like  exception  was  inserted  in  stat.  20  Henry 
VI.,  c.  iii.,  which  made  it  high  treason  for  any  inhabitant 
of  Wales  or  the  Marches  to  carry  away  cattle  out  of  the 
English  counties.,  This  plundering  had  occasioned  an  act 
in  the  reign  of  Henry  V.,1  among  other  regulations  for 
restraining  the  outrages  of  the  Welsh.  Again,  by  stat.  23 
Henry  VI.,  c.  iii.,  the  sheriff  of  Herefordshire  was  enjoined 
under  penalties  to  take  all  offenders  coming  out  of  Wales 
to  market,  and  to  levy  hue  and  cry  after  them.  The  above 
stat.  20  Henry  VI.,  being  left  to  expire  after  it  had  been  con- 
tinued by  an  act  in  the  last  parliament,2  the  like  provision 
was  again  enacted  by  28  Henry  VI.,  c.  iv.,  which  likewise 
extended  it  to  the  people  of  Lancashire  and  other  parts ; 
for  if  any  one  took  any  goods,  chattel,  or  person  out  of  the 
counties  and  seigniories  royal  in  Wales  and  the  duchy  of 
Lancaster,  and  carried  them  to  any  other  places,  it  was 
adjudged  felony. 

Other  felonies  were  enacted  by  statute.  It  appears,  that 
masons  used  to  hold  confederacies  and  meetings,  to  con- 
cert schemes  for  opposing  the  statutes  of  laborers.  To 
prevent  the  effects  of  these,  it  was  enacted  by  stat.  3  Henry 
VI.,  c.  i.,  that  any  one  causing  such  chapiters  or  congrega- 
tions to  be  assembled,  should  be  adjudged  guilty  of  felony. 
Among  other  penal  laws  for  the  regulation  of  trade,  it 

1  Vide  ante,  c.  xix.  "  Stat.  27  Hen.  VI.,  C  4. 
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was  by  stat.  11  Henry  VI.,  c.  xiv.,  made  felony  to  carry 
any  goods  and  merchandise  of  the  staple  into  creeks,  as 
was  often  done  to  avoid  the  customs :  this  was  a  temporary 
act,  which  expired  in  three  years.  Again,  it  was  by  stat. 
18  Henry  VI.,  c.  xv.,  made  felony  to  carry  wools  or  wolfels 
to  other  places  than  the  staple  at  Calais.  Trade  and  com- 
merce had  now  become  very  important  objects  in  the  con- 
templation of  the  legislature,  and  many  other  acts  of  a 
penal  nature  were  made  for  the  protection  of  them. 

The  alterations  made  in  criminal  proceedings  are  of 
more  consequence  to  the  historical  lawyer:  Prooe8SiIlcrim. 
these  relate  principally  to  process,  to  indict-  ^  <*■"*»>■ 
ments,  and  to  jurors.  A  law  was  made  for  the  govern- 
ment of  process  in  the  king's  bench,  where,  as  it  is  repre- 
sented by  the  statute,  it  was  common  to  get  a  person 
indicted  "by  suspect  jurors,  hired  and  procured  to  the 
same  by  confederacy  and  covin  of  the  said  conspirators;" 
upon  which  a  capias  used  to  be  awarded  to  the  sheriff  of 
the  county  where  the  bench  was,  returnable  within  two 
or  four  days ;  when,  if  the  party  came  not,  an  exigent  would 
be  awarded,  and  so  the  goods  of  the  party  became  forfeit. 
It  was  now  enacted  by  stat.  6  Henry  VI.,  c.'i.,  that  before 
my, exigent  was  awarded  in  such  case,  a  writ  of  capias  should 
be  directed  as  well  to  the  sheriff  of  the  county  where  the 
party  was  indicted,  as  of  the  county  whereof  he  was  named 
in  the  indictment ;  and  this  capias  was  to  have  the  space 
of  six  weeks  or  longer,  at  the  discretion  of  the  justices, 
before  the  return  ;  and  any  exigent  awarded  or  outlawry 
pronounced  before  such  return,  was  declared  to  be  null 
and  void.  This  act  was  confined  to  cases  where  the  de- 
fendant lived  in  the  same  county  in  which  the  king's 
bench  then  was.  The  commons  had  petitioned  in  the 
preceding  reign,  that  where  a  defendant  indicted  in  the 
king's  bench  lived  out  of  the  county,  there  might  be  three 
capiases,  with  fifteen  days  between  each,  before  the  exi- 
gent was  awarded.1 

The  preferring  of  indictments  and  appeals  in  foreign 
counties,  and  within  liberties  and  franchises,  was  prac- 
tised as  a  mode  of  oppression  against  defendants,  who 
might  in  this  way  be  put  in  exigent  by  surprise,  before 
they  knew  of  any  indictment  against  them.     To  remedy 

1  Cott.  Abri.,  p.  547,  s.  37. 
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this,  it  was  provided  by  stat.  8  Hen.  VI.,  c.  x.,  that  before 
any  exigent  should  be  awarded,  a  second  capias  should  issue 
presently  after  the  first,  into  the  county  whereof  the  de- 
fendant was  named  in  the  indictment,  returnable  on  a 
certain  day,  containing  the  space  of  three  months  from 
the  date  of  the  last  writ  to  the  return,  where  the  counties 
were  held  from  month  to  month ;  and  where  they  were 
held  from  six  weeks  to  six  weeks,  containing  the  space  of 
four  months.  The  second  capias  was  to  command  the 
sheriff  to  take  the  party,  if  he  was  to  be  found,  and  if 
not,  then  to  make  proclamation  in  two  counties  before  the 
return,  for  him  to  appear  at  the  day  contained  in  the 
writ ;  and  if  he  came  not,  then  the  exigent  was  to  be 
awarded ;  and  all  exigents  issued  or  outlawries  pronounced 
in  any  other  manner  were  to  be  void.  This  act  relates  to 
all  cases,  whether  treason,  felony,  or  trespass.  It  was  fur- 
ther provided  that  wherever  a  person  was  indicted,  or  ap- 
pealed in  the  manner  aforesaid,  and  was  duly  acquitted  by 
verdict,  he  should  have  a  writ  and  action  upon  his  case 
against  every  procurer  of  sueh  indictment  or  appeal,  and 
like  process  as  in  a  writ  of  trespass  vi  et  armis;  and  if 
the  procurer  was  attainted,  he  should  recover  treble 
damages.  The  process  against  persons  living  in  the  same 
county,  in  cases  of  treason  or  felony,  was  to  continue  as 
formerly. 

Because  the  above  statute  was  thought  to  have  no  force 
but  where  the  capias  was  returnable  before  the  justices  or 
commissioners  who  had  taken  the  indictment,  it  used  to 
be  evaded  by  removing  the  indictment  into  the  king's 
bench  or  elsewhere  by  certiorari,  and  then  issuing  the  com- 
mon-law process ;  to  prevent  which,  and  in  explanation 
of  that  act,  it  was  declared  by  stat.  10  Hen.  VI.,  c.  vi., 
that  in  such  case  the  same  process  should  be  had  as  in  the 
former  case,  otherwise  the  exigent  and  outlawry  should 
be  void. 

The  stat.  2  Hen.  V.,  st.  1,  c.  ix.,1  was  revived  by  stat.  8 
Hen.  VI.,  cxiv.,  with  this  alteration,  that  before  the  capias 
was  awarded,  it  should  be  testified  by  two  justices  of  the 
peace  that  a  common  fame  and  rumor  ran  of  such  riots ; 
and  when  the  fact  was  in  the  county  palatine  of  Lancaster, 
or  other  franchise  where  there  was  a  chancellor  and  a  seal, 

1  Vide  ante,  c.  xix. 
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after  complaint  so  testified  by  a  justice  or  sheriff,  the 
chancellor  was  to  award  a  proclamation  and  writ,  as  the 
chancellor  of  England  might  by  the  former  act. 

It  had  been  ordained  by  stat.  20  Hen.  VI.,  c.  ii.,  that 
persons  attainted  in  the  county  of  Lancaster  should  forfeit 
only  such  goods  as  they  had  within  the  county ;  but  it 
being  observed  that  offences  were  more  common  within 
that  county  than  elsewhere,  which  was  attributed  to  this 
circumstance  concerning  forfeiture,  that  act  was  repealed 
by  stat.  33  Hen.  VI.,  c.  ii. :  however,  to  check  the  abuse 
of  hasty  indictments  in  a  local  jurisdiction,  it  was  by  the 
same  act  required  that  the  jurors  who  found  indictments 
should  have  certain  qualifications  in  land,  or  the  indict- 
ment should  be  void. 

A  passage  in  the  famous  29th  chapter  of  Magna  Charta 
was  explained  by  stat.  20  Hen.  VI.,  c.  ix.  It  was  there 
said  that  no  mention  was  made  in  that  chapter  how  ladies 
of  great  estate,  such  as  duchesses,  countesses,  or  baronesses, 
were  to  be  put  to  answer,  or  before  what  judges  they 
should  be  judged  on  indictments  of  treason  or  felony:  it 
was  now  ordained  that  they  should,  in  such  cases,  whether 
married  or  sole,  be  tried  as  peers  of  the  realm. 

The  summary  proceeding  in  case  oi  forcible  entries,  which 
had  been  appointed  by  stat.  15  Rich.  II. ,  c.  ii.,1  was  en- 
larged and  rendered  more  effectual  by  stat. 
8  Hen.  VI.,  c.  ix.  (a).     The  defects  of  the  for- 

(«)  This  statute  requires  attention  not  only  as  an  illustration  of  the  history 
of  the  age,  but  on  account  of  the  close  connection  between  the  history  of  this 
action  and  that  of  ejectioneform.ee,  the  original  of  our  modern  action  of  eject- 
ment. Nothing  is  more  illustrative  of  history  than  these  alterations  in  the 
law  which  betray  the  necessity  for  such  alterations  on  account  of  some  changes 
in  the  circumstances  of  the  times.  And  nothing  is  more  important  to  legal 
history  than  to  observe  the  manner  in  which  successive  changes  in  the  law 
have  thus  arisen.  This  is  particularly  the  case  with  the  history  of  these 
actions.  As  regards  the  action  for  forcible  entry  itself,  it  was  an  alteration 
of  the  law  arising  out  of  the  altered  circumstances  of  the  times.  The  assize 
of  novel  disseisin  was  the  ancient  remedy  for  a  dispossession  of  the  freehold, 
and  the  action  of  forcible  entry  was  an  attempt  to  provide  a  still  more  ef- 
fective and  summary  remedy.  The  first  statute  was  restricted  to  the  case  of 
forcible  dispossession  of  property,  but  it  was  found  that  as  time  went  on,  a 
more  common  case  was  that  of  property  wrongfully  and  forcibly  withheld. 
The  party  who  had  the  possessory  right,  or  right  of  entry,  could  make  such 
an  entry  if  he  could  do  so  peaceably  or  without  terror  or  peril  of  personal 
violence ;  but  this  he  could  not  do  if  the  property  was  held  with  force  and 
violence ;  and  hence  the  necessity  for  the  second  statute,  under  which,  in 
such  cases,  the  sheriff  or  justice  could  take  a  sufficient  force,  and  give  pos- 
1  Vide  ante,  c.  zvii. 
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mer  act  were  that  it  did  not  include  a  detainer  with  force, 
after  a  peaceable  entry,  nor  cases  where  the  persons  enter- 
ing forcibly  were  removed  before  the  coming  of  the  jus- 
tices: again,  there  was  no  penalty  on  the  sheriff,  if  he 
neglected  to  obey  the  precept  of  the  justices.  Owing  to 
these  defects,  many  wrongful  and  forcible  entries  were 
daily  made,  followed  with  gifts,  feoffments,  and  discon- 
tinuances, sometimes  to  lords  and  great  persons  for  main- 
tenance, and  sometimes  to  persons  unknown.1  To  com- 
prehend all  these  mischiefs,  it  was  provided  generally  that 
where  any  one  made  forcible  entry  into  lands,  tenements, 
or  other  possessions,  and  held  them  forcibly,  after  com- 
plaint to  the  justices,  they  should  cause  the  said  statute 
to  be  executed ;  and  whether  such  offenders  were  present 
or  departed  before  their  coming,  yet  the  justices,  or  jus- 
tice, in  some  good  town  next  to  the  tenements,  or  in 
some  other  convenient  place,  should  inquire  of  the  matter 

session  to  the  party  manifestly  entitled  to  possession  (21  Hen.  VI.,  5 ;  22 
Hen.  VI.,  19, 37) .  But  a  man  who  had  held  peaceable  possession  for  three  years 
could  defend  his  possession  with  force  (22  Hen.  VI.,  18V.  A  party  disseized 
with  force  could  re-enter  peaceably,  or  if  not,  he  could  have  his  action  of 
forcible  entry  (22  Hen.  VI.,  37).  The  cases  of  force  in  those  timeB  were 
numerous  (37  Hen.  VI.,  20).  In  an  action  of  trespass  and  false  imprison- 
ment the  defendant  pleaded  that  K.  and  others  were  seized  of  a  manor  in 
Cornwall  until  ousted  with  a  strong  hand  by  the  plaintiff,  and  that  they  came 
to  a  justice  of  the  peace  to  remove  the  power  out  of  the  manor,  and  that  he 
came  to  the  manor  and  found  the  plaintiff  keeping  it  with  force  and  arms, 
and  arrested  him,  and  sent  him  to  the  king's  gaol  at  Launceston,  of  which 
the  defendant  is  constable,  who,  by  force  of  his  warrant,  detained  him  ( Oliver 
v.  Michel,  Year-Book,  26  Hen.  TV.,  fol.  5).  See  also  the  case  of  Paston  v. 
Ledlaw,  37  Hen.  VI.,  fol.  20,  and  the  collateral  illustration  of  the  subject 
afforded  in  the  Paston  Letters  written  in  this  reign.  Lord  Hale  says  that 
the  statute  of  8  Hen.  VI.,  helped  men  to  an  action  to  recover  their  posses- 
sions by  a  writ  of  forcible  entry,  even  while  the  method  of  recovery  of  pos- 
sessions by  an  action  of  ejectment  was  not  known  or  used ;  and  that  in  conse- 
quence of  this,  real  actions  began  to  go  out  of  use  {Hist.  Com.  Law.,  c.  viii.). 
The  most  numerous  cases  of  dispossession  in  that  age  were  by  force ;  and 
hence  the  remedies  by  force  were  applied.  But  the  remedy  by  ejectione  firnue 
was,  it  is  believed,  always  in  existence,  although  it  applied  only  to  termors. 
It  was  held  that  executors  could  have  a  writ  ejectione  firmce  for  ouster  of  their 
testator  from  a  term  which  still  continued ;  and  the  ground  upon  which  the 
court  gave  judgment  was,  that  by  the  stat.  4  Edw.  III.,  c.  6,  executors  could 
have  actions  of  goods  fallen  out  of  the  possession  of  their  testators,  and  that 
a  term  was  only  a  chattel,  which  plainly  implied  that  the  action  was  for  re- 
covery of  the  term  (Year-Book,  7  Henry  IV.,  fol.  7),  and  refutes  a  notion 
which  our  author  elsewhere  appears  to  have  adopted,  that  the  action  only 
took  that  form  in  the  reign  of  Edward  IV.  The  application  of  it  to  recovery 
of  freeholds  was  of  a  later  date,  and  will  be  explained  in  the  next  volume. 
1  Vide  ante,  c.  xyii. 
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by  the  people  of  the  county,  and  upon  their  verdict  put 
the  party  in  possession.  If  the  party  making  the  entry 
had  made  a  feoffment  or  discontinuance  to  any  lord,  or 
other  person,  to  disappoint  the  possessor  of  his  recovery, 
and  such  conveyances  were  found  in  an  assize  or  other 
action  to  be  made  for  maintenance,  they  were  declared 
void.  In  order  to  make  the  above  inquiry,  the  justices 
were  to  issue  precepts  to  the  sheriff,  to  cause  to  come  be- 
fore them  sufficient  and  indifferent  persons  dwelling  next 
about  the  places,  having  lands  of  the  yearly  value  of  forty 
shillings  above  reprises,  under  pain  of  £20  penalty.  It 
was  enacted  that  the  party  disseized  might,  in  all  the 
above  cases,  have  an  assize  or  writ  of  trespass,  and  recover 
treble  damages,  and  a  fine  should  be  paid  to  the  king. 
This  act  was  not  to  extend  to  persons  who  kept  forcible 
possession  if  they,  or  their  ancestors,  or  they  whose  estate 
they  enjoyed,  had  been  in  possession  for  three  years. 

The  authority  of  justices  of  the  peace  was  still  increas- 
ing by  the  number  of  articles  of  small  concern  which  were 
submitted  to  their  direction  and  superintend-  justi0esofthe 
ence.  Many  of  these  have  been  already  men-  peace- 
tioned.  The  following  acts  were  made  to  govern  them  in 
the  exercise  of  their  jurisdiction.  We  have  seen  that 
by  stat.  2  Hen.  V.,  c.  iv.,  the  justices  were  to  hold  their 
sessions  four  times  a  year :  it  was  now  stated  in  stat.  14 
Hen.  VI.,  c.  iv.,  that,  considering  the  high  courts  of  justice 
were  held  in  the  county  of  Middlesex  in  the  four  terms, 
at  which  time  the  commons  were  to  attend  to  inquire  of 
such  articles  as  were  inquirable  there ;  and  that  the  jus- 
tices held  their  sessions  immediately  after  the  term, 
more  to  avoid  the  penalty  of  the  statute  than  for  any 
business  they  had  to  transact;  and  that  bringing  the 
people  together  again  on  that  occasion  was  harassing  them 
both  in  term  and  out ;  under  all  these  considerations,  it 
was  enacted  that  the  justices  of  Middlesex  should  be  dis- 
charged of  the  penalty  while  the  court  of  king's  bench 
sat  in  that  county,  provided  they  sat  twice  a  year  at  least, 
and  oftener  if  need  were. 

It  is  complained  in  stat.  18  Hen.  VI.,  c.  xi.,  that  not- 
withstanding the  laws  made  for  ascertaining  the  qualifi- 
cations of  justices,  yet  many  were  of  small  fortunes,  and 
necessitous,  so  as  to  become  contemptible,  as  well  as  guilty 
of  great  extortions :  wherefore  it  was  now  provided  that 
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none  should  be  assigned  who  had  not  lands  or  tenements 
to  the  value  of  £20  by  the  year.  A  person  assigned  who 
had  less  than  that  was  to  give  notice  thereof  to  the  chan- 
cellor within  a  month  ;  and  if  he  did  not  do  so,  or  made 
any  warrant  or  precept,  he  incurred  the  penalty  of  £20, 
and  was  to  be  put  out  of  the  commission.  However,  if 
there  were  no  sufficient  persons  having  lands  and  tene- 
ments of  the  above  value,  who  were  learned  in  the  law 
and  of  good  governance,  the  chancellor  had  a  discretion 
to  put  in  others.  Again,  all  cities  and  places  were  ex- 
cepted out  of  the  act  if  they  had  justices  of  the  peace  liv- 
ing therein,  by  commission  or  warrant  from  the  king. 

Thus  far  of  the  statutes  made  in  the  long  but  turbulent 
and  unfortunate  reign  of  Henry  VI.  (a) 

(a)  The  author  omitted  to  notice  a  very  important  matter  which  marked 
this  reign,  viz.,  the  rise  of  the  statutes  of  sewers.  In  the  reign  of  Henry 
IV.,  cases  had  occurred  which  showed  the  necessity  for  some  more  prompt 
and  effective  remedy  for  the  inundations  which  constantly  arose  through  non- 
repair of  sea-walls,  or  neglect  of  the  internal  drainage  of  the  country. 
Several  cases  occurred,  showing  that  the  mischiefs  as  to  want  of  sufficient 
repairs  of  the  sea-works  or  internal  drainage  of  the  country  were  beginning 
to  be  experienced,  which,  in  the  reign  of  Henry  VI.,  led  to  the  issuing  of 
commissions  of  sewers  (7  Henry  IV.,  fol.  8).  That  was  an  action  against  the 
Abbot  of  Stratford  for  not  repairing  the  banks  of  the  Thames,  which,  it  was 
alleged,  that  by  reason  of  prescriptive  tenure  he  ought  to  repair.  It  was  the 
necessity  for  a  more  speedy  and  summary  remedy  which  led  to  the  issuing 
of  commissions  of  sewers,  for  while  the  legal  obligation  was  being  litigated, 
the  land  was  being  overrun.  Hence,  in  1427,  there  was  an  act  to  authorize 
commissions  of  sewers,  reciting  the  great  damage  and  loses  which  had  of  late 
happened  by  the  great  inundation  of  waters  in  divers  parts  of  the  realm,  and 
that  much  greater  damage  was  very  likely  to  ensue,  if  remedy  were  not 
speedily  provided.  The  commissioners  were  to  inquire  of  annoyances,  and 
by  whose  default  they  happened,  and  also  who  had  lands  common  or  fishing 
there,  and  who  might  have  loss  by  the  annoyances,  or  benefit  by  the  repair 
of  them,  and  all  were  to  be  assessed  for  the  necessary  reparations.  The 
effect  was,  that  all  who  would  be  benefited  should  contribute  (6  Hen.  VI,  c 
v.).    The  subject  was  settled  by  statute  (23  Hen.  VIIL,  c.  v.). 
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Tenures  —  Knight's  Service  —  Escuage  —  Socage  —  Serjeanty  — 
Homage  —  Fealty — Villenage —  Op  Copyholds  —  Or  Bents  — 
Estates-Tail — Perpetuities  declared  Void — Op  Dower  —  Ten- 
ant at  Will — Estates  upon  Condition  —  Mortgages — Op  Par- 
ceners —  Joint-Tenants  —  Tenants  in  Common  —  Attornment — 
Feigned  Recoveries  —  Op  Uses — Their  Nature  and  Properties 
—  An  Executory  Device — Op  Chattels — Op  Contracts. 

THE  decisions  of  courts  during  these  reigns  present 
many  interesting  points  of  historical  investigation  (a). 
Among  other  subjects  of  improvement,  we  see  the  birth 
of  that  system  of  equity  which  is  administered  by  the 
court  of  chancery;  we  find  the  doctrine  of  uses,  and  the 
application  of  a  common  recovery  to  the  barring  of  estates- 
tail,  fully  established.  These  were  topics  unknown  to 
our  old  law  (b).    In  the  meantime,  the  learning  of  real 

(a)  Their  interest,  however,  depended  in  a  great  degree  on  their  order  in 
point  of  time,  because  this  exhibits  the  course  of  progression  in  the  gradual 
development  of  our  law,  and  its  adaptation  to  the  exigencies  of  the  age.  But 
this  the  author  had  to  a  large  extent  lost,  in  mingling  together  in  the  same 
chapters  the  incidents  in  the  legal  history  of  the  two  reigns  of  Henry  VI. 
and  Edward  IV.,  occupying  a  period  of  nearly  seventy  years.  For  this 
reason,  as  already  explained,  the  statutes,  and  the  legal  decisions,  and  other 
distinctive  incidents  of  the  two  reigns,  have  been  separated,  and  for  other 
reasons,  explained  in  a  note  to  the  reign  of  Edward  IV.,  that  reign  has  been 
removed  to  the  next  volume.  The  present  chapter  is  mainly  occupied  with 
the  law  of  tenures,  drawn  from  the  celebrated  treatise  of  Littleton,  which, 
though  written  in  the  reign  of  Edward  IV.,  when  he  was  a  judge,  describes 
the  law  as  it  was  in  the  reign  of  Henry  VI.,  when  he  was  at  the  bar,  and  so 
is  not  unfitly  placed  here. 

(6)  This  was  a  great  error  of  our  author.  As  there  are  instances  of  fines 
in  the  Year-Books  as  old  as  the  reign  of  Henry  III.,  so  it  was  more  than 
once  stated  from  the  bench  that  uses  were  older  than  the  statute  of  quia  emp- 
tores,  though  not  common  until  after  that  act,  which  implies  that  they  were 
common  after  that  act,  which  was  temp.  Edward  I.  (27  Hen.  VIII.,  8 ;  Bro. 
Ab.,  Feoffments  ai  uses,  fol.  and  pi.).  And  it  was  said  that  uses  were  at  com- 
mon law ;  for  that  the  statute  of  Marlbridge  (temp.  Hen.  III.)  was  directed 
against  their  application  to  deprive  lords  of  the  profits  of  feudal  tenure 
(Ibid.).  And  as  to  the  use  of  recoveries  to  bar  estates-tail,  the  statute  de 
donis  itself,  temp.  Edward  I.,  shows  that  means  were  then  used  for  that  pur- 
pose, which  could  only  have  been  fines  and  recoveries,  and  it  only  pro- 
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actions  gradually  gave  way  (a),  personal  writs  became 
more  frequent  (6),  and  pleading  grew  into  a  science  of 
much  nicety  and  refinement  (c) :  in  short,  the  whole  face 
of  the  law  seems  to  be  assuming  that  character  which  it 
has  retained  to  this  present  day  (d).  So  large  a  field  is 
here  opened,  that  should  we  only  go  into  such  passages 
of  this  period  as  seem  properly  to  belong  to  the  juridical 
historian,  we  might,  perhaps,  engage  further  than  every 
reader  would  be  disposed  to  follow:  we  shall  therefore 
content  ourselves  with  selecting  certain  heads  of  inquiry 
that  stand  more  eminently  distinguished  from  the  many 
others  which  are  furnished  by  the  valuable  reports  of 
these  times. 

In  the  times  of  Glanville  and  Bracton,  when  tenures 

were  in  all  their  vigor,  we  gave  an  account  of 

their  different  kinds  from  the  works  of  those 

two  writers  (e).     Since  those  days,  great  revolutions  had 

happened  in  this  sort  of  property,  which,  however,  did 

not  so  much  alter  the  law  as  obscure  the  evidence  by  which 

hibited  fines  (the  reason  for  the  distinction  being  founded  on  the  difference 
of  the  two  modes  of  procedure  as  regarded  the  degree  of  publicity  and  no- 
toriety) ;  and  as  the  statute  of  Gloucester,  temp.  Edward  I.,  shows  that  re- 
coveries were  used  to  evade  the  law  of  mortmain,  there  can  be  no  doubt  they 
were  used  after  the  statute  de  donis  to  bar  estates-tail.  The  author  himself, 
in  a  subsequent  chapter,  in  effect  says  so ;  though  he  so  far  yields  to  one  of 
the  false  traditions  of  legal  history  as  to  give  countenance  to  the  notion, 
which  had  somehow  become  current,  that  this  use  of  recoveries  arose,  or  be- 
came established,  in  the  reign  of  Edward  IV. 

(o)  This,  Lord  Hale  says,  was  owing  to  the  use  of  the  action  of  forcible 
entry,  which  gave  men  a  speedy  and  easy  remedy,  either  for  land  forcibly 
withheld  or  forcibly  seized ;  but  then  these  statutes  only  applied  originally 
to  the  freeholder,  and  to  cases  of  actual  force.  Out  of  this  action,  however 
(or  rather  the  use  allowed  to  be  made  of  it),  and  the  action  of  ejectumefirmw, 
arose  the  action  of  ejectment,  which  really  superseded  the  old  real  actions. 

(6)  This  was  not  only  in  such  real  actions  as  were  for  the  recovery  of  real 
property,  but  such  as  were  remedies  for  injuries  to  real  property  —  depriva- 
tion of  incorporal  rights  relating  thereto,  and  the  like.  The  real  actions,  it 
is  to  be  borne  in  mind,  were  only  remedies  for  the  freeholder,  and  therefore 
lay  by  the  freeholder  against  the  freeholder,  always  presupposing  something 
permanent  and  annexed  to  the  freehold ;  as  a  nuisance  arising  out  of  stop- 
page of  a  way,  or  of  a  stream,  or  the  like  (39  Hen.  VI.,  32:  22  Hen.  VI,  14; 
11  Hen.  IV.,  26). 

(c)  The  next  chapter  treats  fully  of  the  subject  of  pleading. 

(d)  There  can  be  no  doubt  that  the  law,  during  the  long  period  covered  by 
these  two  reigns,  was  in  a  state  of  progress  and  transition ;  and  therefore  it 
is  of  the  more  importance  to  observe  the  order  of  time  which  displays  that 
course  and  progress. 

(e)  The  former  and  greater  part  of  the  chapter,  however,  is  occupied  with 
the  tenures  from  Littleton. 
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distinct  tenures  were  to  be  known.  Thus,  knighfs  service 
aud  socage  were  still  the  principal  species  of  tenure ;  but 
as  the  servitium  militare  was  performed  by  very  few,  and 
that  rarely  (this  service  having  given  way  to  the  employ- 
ment of  hired  troops),  and  as  the  servitium  sokce  was  now 
nowhere  known,  but  was  universally  commuted  for  cer- 
tain rents  and  other  compensations,  it  was  necessary  to 
recur  to  other  evidences  of  these  two  tenures,  in  order  to 
pronounce  which  was  knight-service,  and  which  was  socage; 
or,  in  other  words,  which  was  and  which  was  not  to  be 
burdened  with  ward,  marriage,  relief,  and  other  casual- 
ties ;  those  being  the  grand  points  which  interested  both 
lord  and  tenant. 

In  order  therefore  to  ascertain  this,  many  circumstances 
were  to  be  considered ;  such  as  whether  the  tenant  did 
homage  or' fealty ;  whether  he  rendered,  services  that  were 
certain  or  uncertain,  and  the  like ;  and  from  a  comparison 
of  these  properties  and  incidents,  the  conclusion  was  to 
be  drawn,  whether  the  land  in  question  was  held  by 
knight's  service  or  in  socage;  for  under  one  of  those  it  must 
be  ranked,  whether  it  was  escuage,  grand  or  petit  serjeanty, 
burgage,  or  any  other  special  denomination,  which  was 
merely  descriptive  of  certain  modifications  of  those  two 
principal  holdings.  Our  curiosity  is  naturally  led  to 
inquire  into  the  alterations  that  had  taken  place  in  so 
important  a  part  of  the  law  of  real  property  as  tenures, 
since  those  early  periods  when  this  subject  was  canvassed 
so  much  at  length.  Some  statutes  had  been  made  at  dif- 
ferent times  to  correct  the  inconveniences  arising  from, 
tenures,  and  some  small  variation  had  been  effected  by 
the  resolutions  of  courts ;  but  upon  the  whole,  the  leading 
ideas  still  maintained  their  ground. 

For  example,  in  knighfs  service,  it  was  still  the  law,  that 
when  the  tenant  died,  leaving  an  heir-male 

'  '-i-i-iiiT      Kmght's  service. 

under  twenty-one  years,  the  lord  should 
have  the  land  till  he  arrived  at  such  age ;  and  if  he  was 
not  married,  the  lord  was  also  to  have  the  marriage.  But 
if  it  was  an  heir-female,  and  she  was  of  the  age  of  four- 
teen or  more,  the  lord  had  neither  the  land  nor  body  in 
ward  ;  because  she  might  marry  one  who  was  sufficient  to 
do  the  service.  If  she  was  under  fourteen  years,  and  un- 
married, then  he  might  have  the  wardship  of  the  land  till 
she  was  sixteen  years  old ;  concerning  which  point  some 
voii.  in. — 42 
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provisions  had  been  made  by  the  stat.  Westm.  1,  and  the 
stat.  Merton,  and  which  are  mentioned  in  their  proper 
places.1  By  these  parliamentary  provisions  was  the  law 
of  ward  and  marriage  governed  at  the  time  of  which  we 
are  now  writing.  As  to  relief,  the  law  was,  that  where 
the  tenant  held  by  a  whole  knight's  fee,  the  relief  should 
be  100  shillings,  and  so  in  proportion.2 

The  servitium  militare  had  become  so  generally  com- 
muted  for  the  servitium  scuti,  or  scutagium,  as 
mentioned  by  Bracton,3  that  escuage  was  in 
these  days  considered  almost  as  a  substitute  and  con- 
vertible term  for  knights  service;  so  that  Littleton,  in 
order  to  clear  the  subject,  felt  himself  under  the  necessity 
of  declaring  expressly, "  that  many  tenants  held  by  knight- 
service,  who  yet  did  not  hold  by  escuage."  *  It  is  for  this 
reason  that  the  same  writer,  in  his  Book  of  Tenures,  be- 
gins with  escuage  as  the  chief  and  most  general  holding  in 
the  kingdom,  and  then  goes  on  to  knights  service,  socage, 
serjeanty,  and  the  others.  We  have  seen,  in  the  time  of 
Bracton,  that  this  servitium  scuti,  or  scutagium,  was  called 
sometimes  servitium  regale,  because  it  was  to  be  performed 
to  the  king,  and  servitium  forinsicum,  because  it  was  not 
performed  to  the  lord,  but  was  done  faris,  and  without 
the  lord's  jurisdiction.  The  account  of  the  tenure  by 
escuage,  as  given  by  Littleton,  corresponds  with  all  these 
terms.  The  instance  he  gives  is,  when  the  king  made 
a  voyage  royal  into  Scotland  ;  and  then  those  who  held 
by  escuage,  were  to  be  assessed  according  to  the  number  of 
their  knight's  fees.8 

Though  escuage  was  due  by  tenure,  yet  because  it  con- 
cerned almost  the  whole  kingdom,  it  could  not  be  assessed 
but  by  authority  of  parliament ;  and  it  is  said  that  escuage 
had  not  been  assessed  since  the  eighth  year  of  Edward  II. 
"When  Richard  II.  made  a  voyage  royal  into  Scotland,  the 
payment  of  escuage  was  remitted  at  the  petition  of  the 
commons.6  When  escuage  was  so  assessed  by  parliament, 
every  lord  used  to  receive  the  sum  assessed  on  his  tenants,7 
and  those  who  held  of  the  crown  paid  their  escuage  to 
the  king.  After  such  parliamentary  assessment,  a  lord 
might  have  a  writ  to  the  sheriff  of  the  county,  to  levy  the 

1  Vide  vol.  ii.,  o.  v.  and  ix. ;  vide  Litt.,  103.      *  Litt.,  111.       '  Litt.,  100. 

2  Litt.,  112;  vide  vol.  ii.,  o.  v.  6Ibid.,  97. 

8  Vide  vol.  ii.,  c.  v.  « 1  Inst.,  72  b. 
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Bum  due,1  or  lie  might  distrain ;  but  to  such  distress  the 
tenant  might  plead,  that  he  was  with  the  king  for  forty 
days  in  his  voyage  royal ;  and'  the  issue  would  be  tried 
by  the  certificate  of  the  marshal  of  the  king's  host,  in 
writing  under  seal.  So  obsolete  had  this  personal  service 
become  in  the  reign  of  Edward  IV.,  that  the  author  be- 
fore quoted  speaks  of  this  method  of  proof  as  depending 
on  a  traditionary  opinion,  which  had  not  been  confirmed 
by  any  recent  experience.2  Such  was  the  form  in  which 
tenure  by  knight-service  now  mostly  showed  itself. 

The  idea  of  socage-tenure  was  now  confined  to  this  defi- 
nition ;  namely,  where  a  tenant  held  by  certain 
Bervice  for  all  manner  of  services,  provided 
such  service  was  not  knight-service ;  as  where  a  man  held 
his  land  by  fealty  and  certain  rent,  for  all  manner  of  ser- 
vices ;  or  held  by  homage,  fealty,  and  certain  rent,  for  all 
manner  of  services ; 3  or  if  a  person  held  by  fealty  only : 
in  short,  every  tenure  which  was  not  a  tenure  in  chivalry, 
was  tenure  in  socage.4  And  the  principal  difference  be- 
tween these  two  tenures  was,  whether  the  service  was  cer- 
tain or  uncertain;  the  latter  being  the  grand  criterion  that 
distinguished  knight's  service,  and  the  former  socage- 
tenure:  for  even  escuage,  if  it  was  a  certain  sum,  was 
considered  as  a  socage-tenure.  Thus,  if  a  man  was  to 
pay  half  a  mark  for  escuage,  whenever  that  assessment 
was  made  by  parliament,  whether  at  a  greater  or  less  sum, 
this  was  socage,  on  account  of  the  sum  being  certain  and 
unalterable ;  but  where  the  escuage  was  uncertain,  notwith- 
standing it  might  have  been^lowered  by  agreement  to 
one-half  or  one-quarter  of  the  parliamentary  taxation, 
yet  such  a  holding  was  still  by  an  uncertain  escuage,  and 
so  was  deemed  knight-service.5  Again,  if  a  certain  rent 
was  to  be  paid  for  castle-guard,  it  was  socage-tenure ;  but 
if  the  tenant  ought  to  do  castle-guard  in  person,  or  by 
another,  it  was  knight-service.6 

"We  have  seen  how  the  law  stood  in  the  time  of  Glan- 
ville  and  Bracton,  concerning  the  wardship  of  socage- 
tenants.7  "What  had  been  delivered  by  those  authors  is, 
for  the  most  part,  now  confirmed  by  our  great  oracle  on 
the  law  of  tenures  in  later  times.  If  a  tenant  in  socage, 
says  Littleton,  died,  leaving  issue  within  the  age  of  four- 

1  Litt.,  101.  •  Ibid.,  117.  6  Ibid.,  120.         '  Vide  vol.  ii.,  c.  v. 

'Ibid.,  102.  *  Ibid.,  118.         «  Ibid.,  121. 
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teen  years,  then  the  prochein  amy,  or  next  friend  to  the 
heir,  who  could  not  inherit  the  land,  was  to  have  the 
wardship  of  the  land  and  the  heir,  till  his  age  of  fourteen 
years,  under  the  title  of  guardian  in  socage.  Thus,  if  the 
inheritance  came  ex  parte  maternd,  the  guardian  was  to  be 
the  next  cousin  on  the  part  of  the  father,  and  so  vice  versd, 
according  as  it  had  been  laid  down  by  Glanville  and 
Bracton.  When  such  heir  arrived  to  the  age  of  fourteen 
years  complete,  he  might  enter  and  oust  the  guardian, 
and  occupy  the  land  himself.  The  guardian  was  not  to 
take  the  profits  of  the  inheritance  to  his  own  use,  but 
was  to  render  an  account  thereof  to  the  heir,  with  an 
allowance  of  all  reasonable  costs  and  charges ;  and  if  such 
guardian  married  the  heir  within  the  age  of  fourteen 
years,  he  was  to  account  for  the  value  of  the  marriage^ 
although  he  took  nothing  for  the  value ;  for  the  law  ex- 
pected he  should,  and  it  was  his  own  folly,  says  Littleton, 
if  he  did  not;  but  he  would  be  excused,  if  he  had  pro- 
cured him  a  match  of  as  much  value  as  the  marriage  of 
the  heir.1  A  stranger  who  occupied  the  inheritance  as 
guardian,  would  be  equally  liable  to  account;  for  he 
would  not  be  permitted  to  plead  he  was  not  next  friend, 
but  must  answer,  whether  he  had  occupied  the  land  or 
not.  If  the  guardian  continued  to  occupy  till  the  heir 
was  twenty-one  years  of  age,  it  was  a  doubt  whether  the 
heir  should  have  account  against  him  as  guardian  or  as 
bailiff.2 

There  was  this  difference  between  a  guardian  in  chiv- 
alry and  in  socage,  that  if  the  former  died  during  the 
minority  of  the  heir,  his  executor  had  the  wardship;  but 
it  was  not  so  of  a  guardian  in  socage  who  died  before  the- 
heir  had  attained  his  fourteenth  year ;  for  then  it  went  to 
another  prochein  amy,  to  whom  the  inheritance  could  not 
descend :  this  difference  was  owing  to  the  former  guar- 
dian's taking  the  profits  to  his  own  use,  and  the  latter ' 
not.  It  was  held,  that  no  writ  of  account  lay  against  the 
executors  of  a  guardian  in  socage,  unless  it  was  for  the 
king.3  The  relief  in  socage-tenure  was  a  year's  rent;* 
and  because  the  lord  had  no  wardship  in  this  tenure,  he 
had  relief  in  all  cases,  whatsoever  might  be  the  age  of  the 
heir;  and  he  might  distrain  for  it  forthwith  upon  the 

'Litt.,123.  'Ibid,  124.  3  Ibid,  125.  *  Ibid,  126. 
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death  of  the  tenant.1  Indeed,  if  the  rent  happened  to 
consist  in  paying  a  rose,  or  some  other  production  of  the 
earth,  he  must  wait  till  the  season  would  furnish  it.2 

The  title  to  ward,  like  most  other  considerations  aris- 
ing upon  landed  property,  was  perplexed  with  the  modifi- 
cations that  estates  had  been  made  subject  to  in  the  present 
mode  of  conveyance.  However  plain  the  law  might  be 
when  the  lord  and  tenant  held  in  fee-simple,  it  was  a 
matter  of  some  nicety  to  decide  what  tenant  should  be  in 
ward,  where  there  were  reversions  and  remainders.  The 
courts  had  long  laid  down  some  rules  upon  this  head, 
and  many  points  of  this  sort  were  agitated  during  the 
present  period. 

It  had  long  been  held,  that  where  land  was  leased  for 
life,  with  a  remainder  over  in  fee,  and  the  remainder-man 
died  during  the  life  of  the  particular  tenant,  leaving  a 
son  under  age,  the  lord  should  not  have  the  son  in  ward ; 
but  whenever  the  tenant  for  life  died,  and  the  son  entered, 
he  was  to  be  in  ward,  because  he  was  in  as  heir  to  his 
father.  But  where  a  lease  was  made  for  life,  reserving 
the  reversion  to  the  lessor,  the  lord  would  in  such  case 
have  the  ward  and  marriage.3  The  same  if  a  gift  was 
made  in  tail  with  a  reversion ;  for  the  donee  was  consid- 
ered as  holding  of  the  reversioner,  and  the  issue  was  to 
be  in  ward  to  him ;  the  reversioner  continuing  to  hold 
of  the  lord  paramount :  *  whereas  in  case  of  a  remainder, 
the  tenant  for  life,  or  in  tail  in  possession,  was  the  very 
tenant  to  the  lord  paramount.  The  title  to  wardship  was 
frequently  involved  in  difficulties  from  the  following  con- 
siderations :  from  the  king's  prerogative,  where  a  tenant 
held  one  fee  of  the  king,  and  others  of  common  persons"; 
from  a  feoffment  made  by  collusion  to  avoid  the  wardship 
of  the  heir ;  from  claims  depending  on  priority  and  pos- 
teriority ;  and  either  of  these,  when  mixed  with  questions 
of  estates,  with  discontinuances,  disseisins,  and  remitter, 
tended  very  much  to  perplex  the  law  respecting  rights  of 
wardship.8 

Having  considered  the  nature  of  socage  in  general,  we 
shall  make  some  few  observations  upon  the  several  spe- 
cies of  it.  Successive  determinations  had  contributed  to 
make  some  alteration  in  the  notion  of  tenure  by  serjeanty, 

1LItt.,  127.  2Ibid,  129.  3  O.  N.  B.,  96.  '  2  Edw.  IV.,  5. 

*33  Hen.  VI.,  55.;  33  Hen.  VI,  14;  15  Edw.  IV,  10. 
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which  is  now  described  as  differing  somewhat  from  the 

same  tenure  in  the  time  of  Bracton.1    It  was  now  laid 

down,  that  grand  serjeanty  must  be  a  holding 

serjeanty.  ^  ^g  king,  and  of  him  only,  by  such  services 
as  ought  to  be  done  in  proper  person  to  the  king ;  as  to 
carry  the  king's  banner  or  lance ;  to  lead  his  army,  to  be 
his  marshal,  carry  his  sword  before  him  at  the  coronation ; 
to  be  his  carver,  his  butler,  one  of  his  chamberlains  of  the 
receipt  of  the  exchequer,  or  other  service: 2  to  find  a  man 
for  the  war 3  was  also  a  grand  serjeanty.  The  same  ser- 
vice made  the  tenure  different,  accordingly  as  the  land 
was  held  of  a  private  person,  or  of  the  king.  Thus  laud 
held  by  the  Bervice  of  coronage,  to  wind  a  horn  when  the 
Scots  came  into  the  country,  was  grand  serjeanty,  if  held 
of  the  king ;  yet  if  held  of  a  private  person,  it  was  not 
grand  serjeanty,  but  knight-service,  and  drew  to  it  ward 
and  marriage ;  for  none  could  hold  by  grand  serjeanty  but 
of  the  king  only.4  Grand  serjeanty  again  differed  from 
escuage,  inasmuch  as  those  who  held  by  escuage  ought  to 
do  their  service  out  the  realm ;  but  those  who  held  by  grand 
serjeanty  were  to  perform  their  service  within  the  realm, 
as  appears  by  most  of  the  above  instances.5  One  who  held 
by  grand  serjeanty,  was  considered  as  a  tenant  by  knight- 
service  ;  for  he  was  liable  to  ward,  marriage,  and  relief; 
but  no  escuage  could  be  demanded  of  him,  unless  it  was 
also  a  tenure  in  escuage.6 

Tenure  by  petit  serjeanty,  was  now,  like  the  former, 
always  a  holding  of  the  king,  and  him  only;  to  yield 
to  him  a  bow,  a  sword,  dagger,  knife,  lance,  a  pair  of 
gloves,  an  arrow,  or  other  small  things  belonging  to 
war.  This  service  was  considered  in  effect  but  as  socage; 
for  the  tenant  was  not  obliged  to  go,  or  do  anything  in 
person  touching  the  war,  but  merely  to  pay  yearly  certain 
things  to  the  king.7  Such  were  the  natures  of  grand  and 
petit  serjeanty  at  the  period  of  which  we  are  now  writing : 
there  are  several  marks  of  difference  between  this  descrip- 
tion and  that  given  by  Bracton  ;  the  principal  of  which 
is,  that  both  were  now  required  to  be  held  of  the  king.8 

There  was  a  species  of  socage  called  tenure  in  burgage ; 
which  was,  where  there  was  an  ancient  borough,  and  those 
who  had  lands  therein  held  them  of  the  king,  or  of  some 

1  Vide  vol.  ii.,  c.  v.        'Ibid.,  157.        'Ibid.,  155.        *  Ibid.,  159, 160. 
sLitt.,  153.  « Ibid.,  156.        « Ibid.,  158.       8  Tide  vol.  ii.,  c.  v. 
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lord,  by  a  yearly  rent.1  This  was  so  called,  says  Little- 
ton, "  because  they  were  holden  of  the  lord  of  the  bor- 
ough."2 It  was  besides  reasonable,  that  this  species  of 
socage  should  be  distinguished  from  others,  as  lands  under 
this  description  were  governed,  very  often,  by  a  peculiar 
custom  differing  from  the  common  law.  Thus,  in  some 
boroughs  it  was  the  custom  for  the  youngest  son  to  inherit 
such  burgage-tenures ;  which  usage  was  called  Borough 
English:3  in  others,  the  wife  used  to  have  all  her  hus- 
band's lands  in  dower :  in  others,  a  man  might  devise  his 
lands  in  fee-simple  by  his  last  will,  and  the  devisee  might 
enter  without  livery  of  seisin.* 

There  were  two  ancient  tenures  that  had  received  a 
great  blow  from  the  statute  of  quia  emptores,  etc.,  18  Edward 
I.  These  were  tenures  in  frankalmoigne,  and  by  homage 
ancestrall.  Tenure  in  frankalmoigne  was,  when  land  was 
granted  to  an  abbot,  dean,  and  chapter,  a  parson,  or  other 
religious  person,  and  his  successors,  in  puram  ei  perpetuam 
eleemosynam.  Such  persons  were  bound  before  God  to  make 
orisons,  prayers,  masses,  and  other  divine  services  for  the 
soul  of  the  grantor,  and  those  that  were  his  heirs,  and  the 
prosperity  and  long  life  of  those  who  were  not.  Such 
tenants,  says  Littleton,  did  no  fealty,  or  other  earthly 
service,  all  which  they  supplied  by  the  above  spiritual 
acknowledgment  and  remembrance  ;  and  there  was  no 
remedy,  in  case  of  remissness  in  such  service,  but  com- 
plaint to  the  ordinary  or  visitor.5  However,  if  the  ser- 
vice so  reserved  was  specifically  and  certainly  named,  as 
to  sing  a  mass  every  Friday,  or  every  year  at  such  a  day 
to  sing  a  placebo  el  dirige,  etc.,  and  the  like ;  or  to  find  a 
chaplain,  or  to  distribute  alms  of  one  hundred  pence  to  a 
hundred  poor  men  at  such  a  day  ;  in  such  cases,  the  lord 
might  distrain  for  failure  of  service ;  and  he  should 
have  fealty :  but  this  was  not  properly  a  tenure  in  frank- 
almoigne,but  was  called  tenure  by  divine  service;  and  seems, 
in  Borne  measure,  to  correspond  with  what  Bracton  calls 
in  liberam  et  perpetuam  eleemosynam,  which  was  subject  to 
service,  because  the  epithet  puram  was  not  added  in  the 
deed  of  gift.6  But  Littleton  seems  to  consider  these  two 
expressions  as  equally  signifying  frankalmoigne,  and  he 
makes  the  distinction  to  consist  in  the  specification  of 

1  Litt.,  162, 163.  8  Ibid.,  165.  6  Ibid.,  133-136. 

3  Ibid.,  164.  i  Ibid.,  166, 167.  *  Vide  vol.  ii.,  o.  v. , 
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service ;  for  none,  says  he,  can  hold  in  frankalmoigne,  if 
there  be  expressed  any  manner  of  service.1 

Since  the  statute  of  quia  emptores2  no  gifts  could  be 
made  in  pure  alms,  or  in  frankalmoigne ;  for  that  statute 
ordains,  that  none  should  alien,  or  grant  lands  or  tene- 
ments in  fee-simple  to  hold  of  himself:  if,  therefore,  any 
held  lands  by  knight's  service,  and  granted  by  license  in 
frankalmoigne,  the  religious  grantee  would  immediately 
hold  by  knight's  service  of  the  same  lord  of  whom  the 
grantor  held,  and  not  of  the  grantor.  The  king,  how- 
ever, not  being  within  that  statute,  might  still  grant 
lands  in  frankalmoigne.3  Again,  if  a  tenant  in  frankal- 
moigne aliened  the  land  to  a  secular  person  in  fee-simple, 
the  grantee  would  be  required  to  do  fealty  to  the  lord, 
because  he  was  not  able  to  hold  in  frankalmoigne,  and 
the  law  would  not  allow  the  lord  to  be  deprived  of  all 
service.4  It  was  for  a  similar  reason  that  lands  in  frank- 
almoigne could  only  be  held  of  the  grantor ;  for  if  there 
was  lord,  mesne,  and  tenant,  and  the  tenant  held  in 
frankalmoigne,  and  the  mesnalty  escheated  to  the  lord 
paramount,  then  the  tenant  would  cease  to  hold  frankal- 
moigne, and  would  hold  of  the  lord  paramount  by  fealty.5 
Such  mesne  grantor,  before  escheat,  was  by  the  nature  of 
this  tenure  bound  to  acquit  his  tenant  in  frankalmoigne 
against  the  lord  paramount.6 

The  tenure  by  homage  ancestrall  is  another  holding  that 
received  a  check  by  the  statute  quia  emptores ;  which  pro- 
vision, as  it  enlarged  the  power  to  alien,  gave  tenants  an 
occasion  of  breaking  the  mutual  connection  on  which 
this  tenure  depended.  For  this  tenure  subsisted  only 
where  there  was  a  double  prescription,  both  in  the  blood 
of  the  lord  and  of  the  tenant ;  that  is,  where  the  tenant 
and  his  ancestors  had  held  the  same  land  of  the  lord  and 
his  ancestors  time  out  of  memory  of  man,  and  had  done 
homage.  This  tenure  is  spoken  of  by  Bracton  as  a  very 
common  holding  in  his  days :  most  of  that  which  he  says 
on  the  dependence  between  the  lord  and  his  homager,  and 
upon  the  warranty  that  followed  from  the  doing  of  hom- 
age, seems  to  refer  to  this  pure  and  original  tenure  by 
homage.7  As  alienation  became  more  frequent  and  easy, 
the  number  of  these  holdings  diminished,  and  probably 

1  Litt.,  137.  s  Litt.,  140.         6  Ibid.,  141.       '  Vide  vol.  ii.,  c.  v. 

a  Vide  vol.  ii.,c.xi.     '  Ibid.,  139.        6  Ibid.,  142. 
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very  few  were  in  being  in  the  reigns  of  Henry  VI.  and 
Edward  IV.  However,  the  legal  consideration  of  homage 
ancestrall  was  treated  in  the  same  way  as  in  the  early 
period  of  our  law.  Thus  it  was  held,  that  the  service  of 
homage  _  ancestrall  drew  to  it  an  implied  warranty,  and 
an  acquittal  against  the  lord  paramount,  when  homage 
had  been  once  done  by  the  tenant  to  the  lord.1  So  strictly 
was  a  privity  and  prescription  required  by  law,  that 
should  such  a  tenant  alien  and  take  back  an  estate  in  fee 
from  the  alienee,  though  he  held  the  land  by  homage,  yet 
it  would  not  be  homage  ancestrall,  nor  could  he  have  the 
warranty  and  acquittal  incident  to  such  tenure.2  It  is 
plain,  from  the  nature  of  the  thing,  that  a  tenant  by  hom- 
age ancestrall  might  hold  either  by  knight-service  or 
socage.3 

This  brings  us  to  speak  of  homage  in  general,  which,  as 
well  as  fealty,  is  treated  by  Littleton  in  the  way  in  which 
it  had  been  delivered  by,our  ancient  writers.  Homage 
and  fealty  were  the  great  bonds  between  lord  and  tenant, 
and,  when  once  established,  were  too  sacred  to  be  altered 
iu  substance.  Notwithstanding  they  have  been  frequently 
mentioned  before,4  yet  the  nature  of  our  inquiry  calls 
upon  us  to  lay  before  the  reader  such  new  lights  as  are 
furnished  in  the  more  advanced  stages  of  the  history  of 
our  tenures. 

Homage  is  stated  by  Littleton  to  be  the  most  honorable 
and  most  humble  service  of  reverence  that  a 
frank  tenant  could  do  to  his  lord ;  for  he  was  Homase 
to  be  ungirt  and  his  head  uncovered ;  the  lord  was  to  sit ; 
the  tenant  was  to  kneel,  and  hold  his  hands  jointly 
together  between  the  hands  of  his  lord,  and  say  thus : 
"I  become  your  man  from  this  day  forward,  of  life  and 
limb,  and  of  earthly  worship ;  and  unto  you  shall  be  true 
and  faithful,  and  bear  you  faith  for  the  tenements  that  I 
claim  to  hold  of  you,  saving  the  faith  I  owe  to  our  sover- 
eign lord  the  king ; "  and  then  the  lord,  still  sitting,  was 
to  kiss  him.  But  if  the  tenant  was  a  man  of  religion,  or 
a  woman  sole,  it  was  thought  not  decorous  for  such  a  per- 
son to  say,  "  I  become  your  man,  or  your  woman ; "  there- 
fore they  used  to  say,  "  I  do  to  you  homage,  and  to  you 
shall  be  faithful  and  true  ;  and  faith  to  you  shall  bear  for 

1  Litt.,  143, 144.  8  Ibid.,  152. 

8  Ibid.,  147.  ,       *  Vide  vol.  ii.,  o.  v.;  and  ante,  c.  xii. 
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the  tenements  I  hold  of  you,  saving  the  faith  I  owe  to 
our  sovereign  lord  the  king," 1  If  the  tenant  held  also 
other  lands  of  other  lords,  he  added  likewise  this  excep- 
tion, "And  saving  the  faith  I  owe  to  my  other  lords :  " 2 
which  ceremony  corresponds  with  the  precedents  of  former 
times. 

It  was  still  held,  as  in  Bracton's  time,  that  none  were 
to  do  homage  but  those  who  had  an  estate  in  fee,  or  in 
tail,  in  their  own  right,  or  in  the  right  of  another ;  for  it 
was  a  maxim  of  law,  "that  a  tenant  for  life  should 
neither  do  nor  receive  homage."  Thus,  if  a  man  became 
tenant  by  the  courtesy,  he  was  to  do  homage ;  but  if  the 
wife  died  before  homage  done  by  the  husband,  then  he 
was  not  to  do  homage,  because  he  had  but  an  estate  for 
life.3  Homage  was  to  be  done  only  once  in  the  tenant's 
life ;  therefore,  though  he  was  obliged  to  do  fealty  to  the 
heir  of  his  lord,  he  was  excused  from  homage.1  The 
same  if  the  lord  granted  the  services,  and  the  tenant 
attorned,  he  should  not  be  compelled  to  do  homage,  but 
should  do  fealty,  notwithstanding  he  had  done  it  before ; 
for  fealty  was  incident  to  every  attornment  of  the  tenant, 
when  the  seigniory  was  granted.  But  it  was  not  the 
same  upon  a  recovery  as  upon  a  grant ;  for  if  a  stranger 
recovered  against  the  lord  upon  a  prcecipe,  the  tenant  was 
obliged  to  do  homage  again  to  the  recoverer.6  Many 
cases  are  stated  by  Bracton,  where  the  lord  might  transfer 
the  homage,  and  the  tenant,  of  course,  be  compelled  to  do 
homage  a  second  time,  all  which  seem  now  not  to  be  law.6 

When  the  tenant  did  fealty,  he  was  to  hold  his  right 
hand  upon  the  book,  and  say  thus :  "  Know 
you  this,  my  lord,  that  I  shall  be  faithful  and 
true  to  you,  and  faith  to  you  shall  bear  for  the  lands  which 
I  claim  to  hold  of  you  ;  and  that  I  shall  lawfully  do  to  you 
the  customs  and  services  which  I  ought  to  do  at  the  terms 
assigned,  so  help  me  God,  and  his  saints ;  "  and  then  he 
was  to  kiss  the  book.  He  was  not  to  kneel  when  he  did 
his  fealty,  nor  make  such  humble  reverence  as  in  homage. 
Again,  homage  could  only  be  done  to  the  lord  himself; 
but  the  steward  of  the  lord's  court,  or  bailiff,  might  take 
the  fealty.7 

Fealty  was   incident  to  all  manner  of  tenure  except 

1  Litt.,  85-87.  'Ibid.,  90.  » Ibid.,  149.  '  Litt.,  91, 92. 

2  Ibid.,  89.  *  Ibid.,  148.         6  Vide  vol.  ii.,  c.  v. 
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tenure  in  frankalmoigne ;  and  it  was  no  uncommon  tenure 
to  hold  by  fealty  only.1  Thus,  if  lands  were  let  for  term 
of  life,  -without  reserving  any  rent,  the  tenant  was  still  to 
do  fealty  to  the  lessor,  because  he  held  of  him.  For  the 
same  reason  it  was  said,  that  a  termor  for  years  should  do 
fealty  to  the  lessor,  such  a  lessee  being  said,  in  the  writ  of 
waste,  to  hold  of  the  lessor ;  but  a  tenant  at  will,  as  he  had 
no  sure  estate,  was  not  to  do  fealty.  Those  who  held  by 
copy  of  court-roll,  by  the  custom  of  a-  manor  (which  new 
description  of  tenants  will  be  considered  presently)  were 
bound  to  do  fealty.2 

"We  have  hitherto  confined  our  discourse  to  free  tenures ; 
it  remains  to  add  something  upon  the  subject  of  tenure  in 
villenage,  and  the  new  tenures  that  had  lately  been  growing 
out  of  it. 

Since  the  time  of  Henry  III.,  little  has  been  said  of 
villenage,  considered  either  as  a  condition  in 
society,  or  as  a  tenure*  The  proper  and  primary  ViUonag8- 
notion  of  villenage  was,  when  a  person,  being  villain  to  a 
lord,  held  also  of  that  lord  certain  lands  or  tenements  at 
the  will  of  the  lord,  to  do  villain-services,  as  to  carry  the 
lord's  dung  out  of  the  city,  or  off  the  manor,  to  put  it  upon 
the  land,  and  similar  predial  labors.  But  such  had  been 
the  revolutions  in  society,  and  the  changes  of  property,  it 
now  very  commonly  happened  that,  some  persons  who  were 
free  had  become  possessed  of  lands  burdened  with  such 
services,  and  such  tenure  was  still  called  villenage,  though 
the  persons  themselves  were  no  villains.  Others,  on  the 
contrary,  who  were  villains,  had  yet  no  land  at  all  to  hold 
in  lieu  of  such  services,  which  they  were,  nevertheless, 
still  bound  to  perform.  Another  change  that  had  taken 
place  was,  that  the  villain-services  were  no  longer  inde- 
terminate, and  wholly  at  the  will  of  the  lord,  as  in  the 
time  of  Bracton,  but  were  universally  limited  (as  even  in 
his  time  they  were  in  the  case  of  one  sort  of  villains, 
called  villain-sockmen)  by  the  custom  that  had  immemo- 
rially  prevailed  in  the  manor.*  Thus  the  universal  charac- 
ter of  tenure  in  villeuage  was  a  holding  according  to  the  cus- 
tom of  a  manor,  or  otherwise  at  the  will  of  the  lord.5  With  this 
qualification,  the  law  of  villenage  stood  mostly  on  the 
footing  it  was  on  in  the  age  of  Bracton. 

1  Litt.,  130, 131.  3  Vide  vol.  ii.,  c.  v.  6  Ibid.,  172. 

2  Ibid.,  132.  *  Litt.,  172. 
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As  to  the  persons  of  villains,  they  were  either  such  by 
prescription,  so  that  a  villain  and  his  ancestors  had  been 
villains  time  out  of  mind  of  man,  or  by  acknowledgment 
and  confession  in  a  court  of  record.1  Again,  villains  were 
said  to  be  regardant,  or  in  gross.  The  former  were  in  the 
nature  of  the  original  and  proper  villains,  namely,  such  as 
had  belonged,  they  and  their  ancestors,  to  a  manor  time 
out  of  the  memory  of  man.  The  latter  were  such  as  had 
been  granted  by  deed  from  one  to  another,  in  consequence 
of  which  they  became  villains  in  gross,  and  not  regardant : 
a  man  and  his  ancestors  might  perhaps  have  been  seized 
of  a  villain  and  his  ancestors,  who  were  such  in  gross, 
beyond  the  memory  of  man.2  A  man  who  confessed  him- 
self a  villain  in  a  court  of  record,  was  a  villain  in  gross.3 
A  female  villain  was  called  a  niefe.* 

These  were  the  divisions  and  species  of  villains.  Some 
points  of  law,  as  now  understood,  concerning  this  sort  of 
persons  were  as  follows.  If  a  villain  took  a  free  woman 
to  wife,  and  had  issue,  the  children  were  considered  by  the 
law  as  villains ;  on  the  other  hand,  if  a  niefe  married  a 
freeman,  the  issue  were  free.  In  this,  an  analogy  seems 
to  have  been  preserved  towards  our  law  of  descents,  which 
gave  a  preference  to  the  male  line,  in  direct  contradiction 
to  the  civil  law,  which  in  a  similar  case  pronounced  that 
partus  sequitur  ventrum*  The  sentence  of  the  law  against 
a  bastard,  that  he  was  quasi  nullius  Jilius,  was  permitted,  in 
this  instance,  to  operate  in  favor  of  such  persons,  for  no 
bastard  could  be  a  villain  by  descent ;  nor,  of  course, 
any  otherwise  than  by  confession  in  a  court  of  record.6 

It  was  an  old  rule,  that  quicquid  per  servum  acquiritur,  id 
domino  acquiritur,  and  this  still  prevailed  with  all  its  in- 
fluence. Thus,  though  a  freeman,  by  purchasing  land 
held  in  villenage,  did  not  lose  his  freedom,  yet  a  villain 
might  make  free  land  become  villain  to  his  lord ;  as  where 
a  villain  purchased  land  in  fee-simple,  or  fee-tail,  the  lord 
of  the  villain  might  enter  thereon,  and  oust  the  villain 
and  his  heirs  forever,  and,  if  he  pleased,  might  afterwards 
grant  the  same  land  to  the  villain,  to  hold  in  villenage.7 
But  if  the  villain  aliened  before  the  lord  entered,  then  the 
lord  was  precluded  from  entering  at  all,  having  nothing 

1  Litt.,  175.  *  Ibid.,  186.  '  Ibid..  172. 

2  Ibid.,  181, 182.  6  Ibid.,  187.    Fortesoue,  c.  42. 

3  Ibid.,  153.  6  Litt.,  188. 
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to  blame  but  his  own  neglect :  the  same  of  goods,  if  the 
villain  sold  or  gave  them  before  they  were  seized  by  the 
lord.  In  case  of  goods,  it  was  sufficient  if  the  lord  claimed 
the  goods  openly  among  the  neighbors,  and  seized  part  in 
name  of  the  whole,  for  this  gave  him  a  complete  posses- 
sion of  the  whole  ; '  but  in  both  cases  of  lands  and  goods, 
the  king  might  follow  them  into  whatsoever  hands  they 
passed,  for  nullum  tempus  oecurrit  regi.2  "Where  a  reversion 
or  an  advowson  was  purchased  by  a  villain,  it  was  enough 
for  the  lord  to  claim  it  in  the  above  way  during  the  life 
of  the  particular  tenant  or  incumbent.3  A  villain  was  held 
competent  to  sue  all  manner  of  actions  against  any  person 
but  his  lord ;  and  even  against  him  he  might  have  an  ap- 
peal of  his  ancestor's  death.  A  niefe  might  have  an  appeal 
of  rape ;  a  villain  might  have  an  action  as  executor  against 
his  lord,  because  it  was  to  the  use  of  the  testator.  But  in 
all  these  cases  it  was  expedient  for  the  lord  to  make  pro- 
testation that  the  plaintiff  was  his  villain,  otherwise  he 
would  be  enfranchised,  even  though  the  matter  was  finally 
determined  for  the  lord,  and  against  the  villain.  It  was 
the  opinion  of  Littleton  that  a  villain  could  not  have  an 
appeal  of  mayhem  against  his  lord,  because  he  would  re- 
cover only  damages,  which  the  lord  might  by  law  retake, 
as  soon  as  they  were  taken  in  execution ;  but  he  might 
unquestionably  have  an  indictment,4  for  the  lord  was  not 
allowed  by  law  to  maim  his  villain. 

If  a  villain  was  made  a  secular  priest,  his  lord  might 
seize  him,  though  he  was  not  permitted  to  recover  him, 
if  he  had  entered  into  religion,  because  he  was  then  con- 
sidered as  dead  in  law ;  nor  could  he  retake  his  niefe  if  a 
freeman  married  her:  but  in  both  these  cases  he  might 
have  an  action  ;  in  the  latter  against  the  husband,  and  in 
the  former  against  the  sovereign  of  the  house,  for  damages 
in  taking  his  villain  without  his  license.5 

Manumissions  were  generally  performed  by  deed,  but 
many  acts  were  considered  as  implied  manumissions. 
Thus,  if  the  lord  made  an  obligation  to  his  villain  for  a 
certain  sum  of  money,  or  granted  him  an  annuity,  or  let 
him  lands  for  a  term  of  years  by  deed,  or  by  a  feoffment 
without  a  deed  with  livery  of  seisin,  these  were  implied 
enfranchisements;  but  not  so  if  he  made  him  a  lease  at 

1  Litt.,  177.  3Ibid.,  179, 180.  6  Ibid.,  202. 

*  Ibid.,  178.  4  Ibid.,  189, 190, 191, 192, 194. 
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will,  whether  with  deed  or  without,  because  it  carried  no 
certainty  with  it.1  If  the  lord  sued  a  praecipe  qubd  reddat 
against  his  villain,  and  recovered,  or  was  nonsuit  after 
appearance,  this  was  construed  to  be  a  manumission,  be- 
cause he  might  by  law  have  made  an  entry  without  suit : 
in  like  manner,  if  he  brought  an  action  of  debt,  accompt, 
covenant,  trespass,  or  the  like ;  for  such  suit  was  wholly 
unnecessary,  as  he  had,  by  law,  a  power  to  imprison  the 
villain,  and  take  his  goods ;  but  the  same  conclusion  would 
not  be  drawn  from  an  appeal,  because,  says  Littleton,  the 
lord  could  not  hang  him  without  such  a  suit.  However, 
if  the  appeal  was  found  against  the  lord,  and  no  indict- 
ment was  pending  to  save  the  damages,  the  villain,  it  was 
thought,  would  be  enfranchised  on  account  of  the  judg- 
ment for  damages  against  his  lord.2 

Thus  stood  the  law  respecting  such  persons  as  still  con- 
tinued in  a  state  of  villenage.  These  were  greatly  dimin- 
ished in  number;  but  it  appears,  from  what  has  just  been 
said,  that  their  condition  was  not  alleviated  from  what  it 
had  been  in  the  earlier  times  of  our  law.  While  the  per- 
sons of  villains  were  left  to  labor  under  all  the  rigors  of 
the  ancient  villenage,  the  tenure  of  villenage  had  been  long 
in  the  habit  of  increasing  its  franchises,  and  had  now  ob- 
tained some  degree  of  emancipation.  The  tenure  in  pure 
villenage  (as  was  before  observed)  was  nowhere  now  to  be 
found ;  but  all  tenants  of  that  description  had  obtained 
those  privileges  which  Bracton  gives  to  such  as,  in  his 
time,  held  in  what  was  called  villain  socage.*  These  privi- 
leges were  silently  obtained  by  custom  and  usage,  con- 
firmed by  lapse  of  time,  and  defended  by  the  legal  security 
of  prescription.  As  the  land  so  holden  ceased  to  be 
possessed  in  a  precarious  way,  it  began  gradually  to  lose 

of  co  holds  it8  ancient  denomination.  In  the  4  Edw.  I.  we 
find  mention  of  custumarii  tenentes,  which  proba- 
bly meant  the  very  persons  in  question.4  Towards  the 
latter  end  of  the  reign  of  Edward  III.  we  meet  with  a 
new  appellation ;  and  as  the  former  new  term  expressed 
the  foundation  and  title  to  their  estate,  the  latter  denoted 
the  evidence  of  such  title:  they  are  called  tenants  per  roll 
solonque  le  volunt  le  seigniour.6  In  the  reign  of  Henry  IV. 
they  are  called  tenants  per  le  verge,  which  was  expressive  of 

1  Litt.,  204-207.      s  Vide  vol.  ii.,  c.  v.  6  42  Edw.  Ill,  35. 

s  Ibid.,  208.  *  Stat.  Extenta  Manerii,  4  Edw.  I. 
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their  peculiar  mode  of  conveyance;1  and  in  the  next 
reign2  they  are  called  copyholders?  meaning  the  copy  of  the 
roll  of  the  lord's  court. 

At  the  period  of  which  we  are  now  writing,  this  new 
holding  had  become  an  acknowledged  branch  of  the  law 
of  tenures,  and  is  treated  by  Littleton  with  his  usual  pre- 
cision and  fulness.  He  says  that  "  tenant  by  copie  of  court- 
roll,  is  where  a  man  is  seized  of  a  manor,  within  which 
there  is  a  custom  that  has  been  used  time  out  of  mind  of 
man,  that  certain  tenants  within  the  same  manor  have 
used  to  have  lands  and  tenements  to  hold  to  them  and 
their  heirs  in  fee-simple,  in  fee-tail,  or  for  term  of  life, 
etc.,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
same  manor."'4  This  is  the  description  of  copyholds  given 
by  Littleton.  These  tenants,  as  has  been  before  observed, 
could  not  alien  their  lands  by  deed,  for  in  such  case  the 
lord  might  enter  as  for  a  forfeiture ;  but  the  course  was  to 
surrender  the  land  in  court,  according  to  the  custom,  into 
the  hands  of  the  lord,  to  the  use  of  him  who  was  to  have 
the  estate ;  upon  which  occasion  an  entry  used  to  be  made 
on  the  roll  to  the  following  effect :  Ad  hanc  curiam  venit  A. 
de  B.  et  sursum  reddidit  in  eddem  curia  unum  messuagium,  etc., 
in  manus  domini,  ad  usum  C.  de  D.  et  hzredum  suorum.  Et 
super  hoc  venit  prcedietus  C.  de  D.  et  cepit  de  domino  in  eddem 
curid  messuagium  freed.,  etc.,  habendum  et  tenendum  sibi  et 
fuBredibus  suis,  ad  voluntatem  domini  secundum-  consuetudinem 
manerii,  faeiendo  et  reddendo  inde  redditus  servitia  etconsuetu- 
dines  indeprius  debita  et  consueta,  etc.,  et  dot  domino  pro  fine, 
etc.,  et  fecit  domino  fidelitatem,  etc.  A  copy  of  this  court-roll 
was  all  the  evidence  or  muniment  of  such  an  estate.5 

If  these  copyholders  did  not  purchase  and  convey  their 
estates  by  the  same  solemnity  as  was  used  in  the  transfer 
of  common-law  estates,  so  neither  could  they  implead  or  be 
impleaded  for  their  lands  by  the  king's  writ;  but  the 
course  was  to  enter  a  plaint  in  the  lord's  court,  to  this 
effect:  A.  de  B.  queritur  versus  C.  de  D.  de  placito  terra, 
videlicet,  de,  etc.,  cum  pertinentiis,  et  facit  protestationem  sequi 
querelam  istam  in  naturd  brevis  domini  regis  mortis  antecessoris, 
etc.,  ad  communen  legem,  etc.,  etc.  Plegii  de  prosequendo,  etc., 
etc.6 

Although  copyholders  had  an  inheritance,  yet  it  was 

'14  Hen.  IV.,  34.  s  1  Inst,  58.  'Ibid   73-75. 

2 1  Hen.  V.,  11.  *Litt.,73.  -  'Ibid.,  76. 
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only  an  inheritance  by  the  custom  of  the  manor ;  as  such 
an  estate  was  still,  in  its  very  nature,  and  by  the  common 
law  of  the  land,  at  the  will  of  the  lord.  This  mark  of  their 
original  baseness  hung  about  copyhold  estates  so  heavily, 
that  it  continued  to  be  the  opinion  of  some,  even  so  low 
down  as  the  reign  of  Edward  IV.,  that  if  the  lord  should 
oust  such  a  tenant,  he  had  no  other  remedy  but  to  sue  to 
the  lord  by  petition  ;  for  if  he  had  any  remedy  that  was  at  all 
compulsory,  it  was  asked,  how  could  he  be  said  to  hold  at  the, 
will  of  the  lord?  Notwithstanding  this  argument,  from 
that  part  of  the  description  of  these  tenants  by  which  they 
were  made  to  depend  on  the  will  of  the  lord,  yet  it  might 
be  answered,  that  this  will  was  not  to  violate  the  estab- 
lished and  immemorial  custom  of  the  manor,  which  was 
always  too  reasonable  to  permit  a  lord  to  do  injustice  to 
his  tenants.1  And  it  was  the  opinion  of  Sir  Robert  Danby, 
chief-justice  of  the  court  of  common  pleas  in  the  7  Edward 
IV.,  and  afterwards  of  Sir  Thomas  Brian,  his  successor,  in 
the  21st  year  of  that  king,  that  the  copyholder  doing  his 
customs  and  services  should,  if  put  out  by  his  lord,  have 
an  action  of  trespass  against  him,2  and  this  seems  to  be  the 
inclination  of  Littleton's  opinion  on  the  same  point. 

Copyholders,  in  some  parts  of  the  country,  were  fre- 
quently denominated  from  the  symbol  and  ceremony  of 
surrender  and  grant,  and  were  called  tenants  by  the  verge; 
because  when  land  was  to  be  surrendered,  the  tenant  used 
to  have  a  little  verge  or  rod  in  his  hand,  which  he  delivered 
to  the  steward  or  bailiff,  who  delivered  to  the  person  tak- 
ing the  land  the  same  verge,  or  another,  in  name  of  seisin.3 
There  was  another  method  of  surrender  and  grant,  which 
does  not  seem,  however,  to  have  acquired  any  particular 
name;  as  a  surrender  to  the  bailiff  or  reeve,  or  to  two 
probi  homines  of  the  same  lordship,  who  used  to  present 
such  surrender  at  the  next  court ;  and  in  both  these  cases, 
the  copy  of  the  eourt-rott  was  still  the  evidence  of  the  title.* 
Besides  these,  there  were  many  other  different  customs  in 
different  manors,  too  numerous  to  recount ;  all  which  the 
law  in  this  as  well  as  other  cases  would  recognize,  so  long 
as  they  were  reasonable.5 

As  to  the  length  of  time  that  was  necessary  to  give 
validity  to  customs  and  usages,  it  was  laid  down  that  no 

'Litt.,77.         al  Inst.,  61.         »Litt.,78.        'Ibid., 79.        'Ibid., 80. 
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custom  was  to  be  allowed,  but  such  as  had  been  used  by 
title  of  prescription,  that  is,  from  time  out  of  mind.  But 
there  was  a  difference  of  opinion  as  to  what  should  be 
deemed  time  out  of  mind;  some  reckoning  it  from  the 
limitation  in  a  writ  of  right,  which  by  stat.  "Westm.  1  was 
fixed  at  the  beginning  of  the  reign  of  Eichard  I.  Others, 
again,  admitted  such  to  be  a  good  prescription ;  but,  they 
said,  there  was  another  title  of  prescription  at  the  common 
law,  long  before  that  statute,  and  that  was,  where  a  cus- 
tom had  been  used  for  time,  whereof  the  memory  of  man 
runneth  not  to  the  contrary.  They  founded  their  notion  upon 
the  form  of  pleading  a  custom,  which  was  by  suggesting 
it  in  the  above  phrase ;  and  this  was  the  same  as  saying, 
that  no  man  then  alive  had  any  proof  or  knowledge  to  the 
contrary.1  This  seems  to  be  the  opinion  of  Littleton,  and 
that  which  is  consonant  to  reason  and  practice  ;  for  other- 
wise no  custom  could  have  gained  birth  after  that  distant 
period,  though  great  part  of  the  common  law,  which  is 
custom,  had  confessedly  originated  since. 

"We  cannot  dismiss  the  subject  of  tenures  and  services 
without  taking  notice  of  a  title  in  the  law  which 
was  connected  with  them,  and  had  now  grown 
to  a  considerable  size :  this  is,  the  title  of  rents.  A  rent, 
in  its  original  form,  was  a  compensation  reserved  to  a 
grantor,  in  acknowledgment  of  a  grant  of  lands  or  tene- 
ments ;  and  in  this  light  it  may  strictly  be  ranked  among 
the  other  services  we  have  just  been  mentioning:  but  a 
rent  issuing  out  of  land  carried  with  it  such  a  permanency, 
as  put  it  on  the  footing  of  real  property;  and  for  that 
reason  a  charge  of  this  sort  was  created  on  many  other 
occasions  then  where  a  proper  service  could  be  reserved. 
Eents  were  purchased  and  transferred  with  less  ceremony 
than  land ;  and  on  that  account  recommended  themselves, 
like  uses,  as  commodious  species  of  property.  All  through 
the  reigns  of  Edward  III.,  and  his  successors,  rents  in  dif- 
ferent shapes  had  been  a  common  object  of  conveyance, 
and  the  law  relating  thereto  underwent  various  discussion. 
Very  little  regard  has  yet  been  paid  to  this  branch  of  the 
law  in  the  present  historical  inquiry ;  but  now  it  had  be- 
come of  too  much  importance  to  be  passed  over. 

Eents  were  of  three  kinds' :  that  is,  rent-service,  renUharge, 

1  Litt.,  170. 
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and  rent-seek.  The  former  of  these  was  (as  was  before  men- 
tioned) where  a  tenant  held  his  land  by  fealty,  and  certain 
rent ;  or  by  homage,  fealty,  and  certain  rent ;  or  by  any 
other  service,  and  certain  rent :  and  if  such  rent  was  not 
paid  at  the  day,  the  lord  was  authorized  by  the  common 
law  to  distrain  for  it,1  even  though  the  gift  was  made  with- 
out deed :  this  was  also  the  case  where  lands  were  given 
in  tail,  or  a  lease  was  made  for  life,  or  for  years,  rendering 
rent.2  But  in  order  to  make  this  a  rent-service,  the  rever- 
sion must  remain  in  the  donor  or  lessor ;  for  if  a  feoff- 
ment was  made  in  fee,  or  a  gift  in  tail,  with  a  remainder 
over  in  fee,  without  deed,  reserving  a  rent,  this  reserva- 
tion would  be  void,  because  no  reversion  remained  in  the 
donor,  and  the  tenant  held  his  land  immediately  of  the 
lord,  of  whom  his  donor  before  held.3 

It  was  the  alteration  in  tenures,  made  by  the  statute 
quia  emptores,  that  occasioned  this  difference  in  the  nature 
of  such  rents.  Before  that  act,  if  a  man  made  a  feoff- 
ment in  fee,  yielding  a  certain  rent  to  him  and  his  heirs, 
this  was  a  rent-service,  because  there  was  a  tenure  sub- 
sisting between  such  feoffor  and  feoffee ; 4  but  since  that 
statute,  such  a  feoffment  in  fee,  or  a  feoffment  in  tail,  or 
for  life,  with,  a  remainder  over  in  fee,  would  not  make  a 
tenure  between  the  feoffor  and  feoffee,  for  the  feoffee 
would  hold  of  the  chief  lord  paramount.  If  a  rent  there- 
fore was  reserved  by  deed,  on  such  a  feoffment,  with  a 
clause  enabling  the  feoffor  and  his  heirs  to  distrain,  this 
would  be  a  rent-charge,  and  not  a  rent-service,  because  it 
arose  by  force  of  the  writing  only,  and  not  by  operation 
of  law ;  and  if  there  was  no  clause  of  distress,  it  would 
be  a  rent-seek.6  Again,  if  a  man  granted  a  yearly  rent  to 
be  issuing  out  of  land  to  another  in  fee,  or  in  tail,  or  for 
life,  and  the  like  with  a  clause  of  distress,  this  would  be 
a  rent-charge ;  and  if  it  was  without  a  clause  of  distress, 
it  would  be  a  rent-seek.  Rent-seek,  says  Littleton,  was, 
as  it  were,  redditus  siccus,  because  no  distress  was  incident 
to  it.6 

There  were  many  ways  in  which  a  rent-service  might 
become  a  rent-seek.  Thus,  if  a  tenant  held  by  fealty  and 
certain  rent,  and  the  lord  granted  the  rent  by  deed,  re- 
serving the  fealty,  and  the  tenant  attorned ;  here,  because 

1  Litt,  213.  a  Ibid.,  215.  « Ibid.,  217. 

2  Ibid.,  214.  «  Ibid.,  216.  « Ibid,  218. 
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the  tenements  were  not  holden  of  the  grantee,  hut  of  the 
lord  who  reserved  the  fealty,  the  rent  would  be  a  rent- 
seek.1  _  If  the  lord  granted  the  homage  of  his  tenant, 
reserving  to  himself  the  remnant  of  his  services,  and  the 
tenant  attorned,  the  tenure  would  be  of  the  grantee,  and 
the  rent  was  seek.2  The  same  if  land  was  let  for  life, 
and  the  lessor  granted  the  rent  to  another,  reserving  the 
reversion,  this  rent  would  be  seek,  because  the  grantee  had 
nothing  in  the  reversion.3  Under  the  name  of  "  reversion," 
the  rent  and  services  would  all  pass,  as  incident  thereto.4 

If  a  person  who  had  a  rent-charge,  or  rent-seek,  was 
once  seized  thereof,  and  the  tenant  did.  not  keep  up  his 
payments,  his  remedy  was  to  go  to  the  land,  and  demand 
it ;  and  if  it  was  denied,  or  the  tenant  was  not  there  ready 
to  pay  it,  which  amounted  to  a  denial,  in  either  case  this 
was  a  disseisin  of  the  ifent,  for  which  he  might  have  an 
assize ;  and  if  after  recovery  and  execution  it  was  again 
denied,  this  was  a  re-disseisin.5  But  if  the  grantee  was 
denied  the  rent  at  the  first  day  of  payment,  then  he  had 
no  seisin,  and  so  no  remedy  whatsoever  to  recover  it ;  and 
therefore  it  was  usual  for  the  tenant,  when  he  attorned  to 
the  grantee,  to  give  a  penny,  or  something,  in  the  name 
of  seisin  of  the  rent,  which  entitled  him  to  an  assize 
after  a  denial ;  for  the  delivery  of  the  deed  of  grant  gave 
not  such  a  seisin  of  the  rent  as  to  maintain  an  assize. 

The  remedy  for  recovery  of  rents  was  sometimes  two- 
fold. Thus,  in  case  of  a  rent-charge,  the  grantee  might 
choose  whether  he  would  sue  a  writ  of  annuity  or  make 
a  distress ;  but  he  could  not  do  both ;  for  an  avowal  of 
a  taking  would  charge  the  land  and  discharge  the  person.6 
If  a  grantor  chose  not  to  be  liable  personally,  he  might 
add  a  clause,  providing,  that  the  grant  should  not  extend 
to  charge  the  person  by  writ  of  annuity,  but  only  to 
charge  the  lands  and  tenements,  etc.7  Again,  should  the 
deed  of  grant  run  thus,  "  that  if  A.  of  B.  be  not  yearly 
paid  at  the  feast  of  Christmas,  for  the  term  of  his  life, 
twenty  shillings,  then  it  shall  be  lawful  for  the  said  A. 
of  B.  to  distrain  for  it  in  the  manor  of  G.,"  etc.,  here, 
because  no  annuity  was  expressly  granted,  but  only  that 
the  grantee  might  distrain  for  such  an  annuity,  the  person 
was  considered  as  not  charged,  but  only  the  land. 8 

1  Litt.,  225.  3  Ibid.,  228.  6  Ibid.,  233.  '  Ibid.,  220. 

2  Ibid.,  226.  *  Ibid.,  229.  6  Ibid.,  219.  8  Ibid.,  221. 
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There  was  some  curious  points  of  law  on  the  extinction 
and  apportionment  of  rents.  If  a  man  had  a  rent-charge 
to  him  and  his  heirs,  and  purchased  in  fee  any  part  of 
the  land  out  of  which  it  issued,  the  whole  rent  was  ex- 
tinct, and  could  neither  be  recovered  by  distress  nor  by 
writ  of  annuity.  Yet,  if  it  was  a  rent-service,  it  would 
not  be  an  extinguishment  of  the  whole,  but  the  rent 
would  be  apportioned  according  to  the  value  of  the  land. 
In  some  instances,  however,  a  service  would  be  extin- 
guished ;  as  where  land  was  held  by  the  service  of  ren- 
dering to  the  lord  yearly,  at  such  a  feast,  a  horse,  a  golden 
spear,  or  a  clove-gilliflower,  and  the  like.  If  the  lord 
purchased  part  of  the  land,  the  service,  as  it  could  not  be 
severed  or  apportioned,  would  be  taken  away.1  But 
where  a  man  held  by  homage,  fealty,  and  escuage,  and 
certain  rent,  there,  in  the  above  case,  the  rent  and  escuage 
would  be  apportioned,  and  the  homage  and  fealty  abide 
entire,  to  the  lord  for  the  rest  of  the  land.2  It  being  re- 
quired by  law  that  the  land  should  be  held  by  some  ser- 
vice, and  as  these  were  not  expensive,  they  could  not 
come  under  the  same  reason  as  a  horse,  golden  spear,  or 
other  entire  service,  which  the  tenant,  after  the  land  was 
divided,  might  not  be  able  to  provide. 

There  was  likewise  a  difference,  where  the  grantee  of 
a  rent-charge  came  to  part  of  the  land  by  his  own  act, 
and  where  by  course  of  law.  For  if  a  man  had  a  rent- 
charge,  and  his  father  purchased  part .  of  the  land,  and 
this  part  descended  to  the  son,  then  the  rent-charge 
would  be  apportioned  according  to  the  value  of  the  land.3 

"There  were  other  circumstances  which  amounted  to  a 
disseisin  of  rent;  and  such  as  were  a  disseisin  in  the  case 
of  one  sort  of  rent,  were  not  so  in  the  case  of  another. 
This  has  been  touched  before,4  and  the  law  seems  now  to 
be  laid  down  nearly  in  the  same  manner ;  that  is,  there 
were  three  causes  of  disseisin  of  rent-service,  namely, 
rescous,  replevin,  and  enclosure.6  There  were  four  causes 
of  disseisin  of  a  rent-charge,  namely,  rescous,  replevin, 
enclosure,  and  denial,  and  only  two  causes  of  disseisin  of 
a  rent-seek,  namely,  denial  and  enclosure :  a  menace  to 
prevent  a  distress  was  a  disseisin  of  the  three  kinds  of 
rents.6 

1  Litt,,  222.  8  Ibid.,  224.  »  Litt.,  237. 

2  Ibid.,  223.  *  Vide  ante.  «  Ibid.,  238-240. 
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Such  was  the  shape  in  which  the  law  of  tenures  ap- 
peared in  the  reigns  of  these  two  kings.  From  thence 
we  shall  proceed  to  consider  the  nature  of  estates. 

After  what  has  been  said  in  the  reign  of  Edward  III. 
on  the  law  of  entails  and  limitations  in  re- 
mainder, very  little  need  be  added  to  this  part  Eat"M''aU- 
of  our  subject.  The  curiosities  that  arose  on  these  topics 
constitute  no  small  part  of  the  learning  of  real  property 
during  this  period.  To  enter  into  a  detail  of  such  inqui- 
ries would  lead  us  too  far;  and  the  great  outline  of 
estates-tail,  as  delivered  by  Littleton,  corresponds  so  ex- 
actly with  what  has  already  been  mentioned,1  that  it  would 
be  an  unnecessary  recapitulation  to  adopt  much  from  this 
great  authority. 

The  manner  in  which  this  author  divides  estates-tail  is 
this :  If  lands  were  given  to  a  man  and  the  heirs  of  his 
body  begotten,  this  he  calls  a  general  tail;  because,  what- 
soever woman  he  married,  every  one  of  his  issue  by  possi- 
bility might  inherit  as  issue  of  his  body.  A  special  tail 
was  where  lands  were  given  to  a  man  and  his  wife,  and 
the  heirs  of  their  two  bodies  begotten ;  because  none  could 
inherit  but  the  issue  of  those  two  persons :  all  these,  as 
well  as  gifts  in  frank-marriage,  were  specified  in  the  statute 
de  donis.  Other  estates-tail,  says  our  author,  were,  by  the 
equity  of  the  statute,  as  lands  to  a  man  and  the  heirs- 
male  of  his  body  begotten,  or  heirs-female  of  his  body 
begotten.2 

Among  other  instances  of  agreement  with  the  old  law 
of  entails,  it  is  expressly  laid  down  by  Littleton  that  in 
case  of  a  limitation  in  tail-male,  and  the  donee  having 
issue  a  daughter  who  had  issue  a  son,  such  son  could  not 
inherit  performam  doni ;  because  he  ought  to  convey  his 
descent  wholly  by  the  heiTS-male.3  Opinions,  though  of 
no  great  authority,  had  gone  so  far  as  to  say  it  would  be 
otherwise  in  a  devise.4  Where  a  limitation  was  made  in 
tail-female,  the  daughter  would  take  by  descent  in  exclu- 
sion of  the  son  ;  and  this  was  by  force  of  the  statute ;  but 
it  was  not  so  in  case  of  a  purchase.    For  where  land  was 

fiven  for  life,  with  remainder  to  the  heirs-female  of  the 
ody  of  T.  S.,  who  died  and  left  issue  a  son  and  a  daugh- 
ter, after  which  the  tenant  for  life  died*  here  it  was  held 

1  Vide  ante,  c.  xv.  s  lit*-,  24.    Vide  ante. 

2  From  sect.  14  to  21.  *  1  Inst.,  25. 
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that  the  daughter  could  take  nothing,  because  she  was 
not  heir ;  for  she  must  be  both  heir  and  heir-female  to  an- 
swer the  limitation  of  the  deed,  which  she  could  not  be 
during  the  life  of  her  brother.1 

If  lands  were  given  to  a  man  and  his  wife,  and  the  heirs 
of  the  body  of  the  man,  there  the  husband  was  construed 
to  have  an  estate  in  general  tail,  and  the  wife  but  an  estate 
for  term  of  life ;  if  to  the  husband  and  wife,  and  the  heirs 
of  the  husband  which  he  should  beget  on  the  body  of  his 
wife,  there  the  husband  had  an  estate  in  special  tail,  and 
the  wife  an  estate  for  life;2  but  if  to  the  husband  and 
wife,  and  to  the  heirs  which  the  husband  should  beget  on 
the  body  of  the  wife,  there  both  of  them  had  an  estate- 
tail,  because  the  word  heirs  was  not  limited  to  one  more 
than  the  other.3  If  it  was  to  a  man  and  his  heirs  which 
he  should  beget  on  the  body  of  his  wife,  there  the  husband 
had  an  estate  in  special  tail,  and  the  wife  nothing.4  A  gift 
to  a  man  and  his  heirs-male,  or  to  a  man  and  nis  heirs- 
female,  was  held  to  be  a  fee-simple,  because  it  was  not  lim- 
ited of  what  body  the  heirs  should  be ; 5  for  these  estates 
were  not  only/ees,  but  fees-tail;  and  therefore,  as  it  was  nec- 
essary to  have  the  word  heirs  to  convey  a  fee,  it  was  like- 
wise necessary  to  have  the  word  body  to  create  a  fee-tail.6 

The  title  of  tenant  in  tail  after  possibility  of  issue  extinct 
is  described  by  Littleton  with  more  latitude  than  in  the 
Old  Tenures.''  It  is  there  instanced  in  a  special  tail  to  a 
man  and  his  wife ;  but  now  we  find  if  lands  were  given 
to  a  man  and  his  heir  which  he  shall  beget  on  the  Dody 
of  his  wife,  where  the  wife  had  nothing,  and  the  husband 
was  donee  in  special  tail,  the  husband  might  be  tenant 
after  possibility.8  No  one  could  be  tenant  in  tail  after 
possibility  of  issue  extinct,  but  one  of  the  donees  being 
donee  in  special  tail ;  for  a  donee  in  general  tail  was  al- 
ways within  the  possibility  of  having  issue ;  and  for  the 
same  reason  the  issue  to  such  donee  in  special  tail  could 
never  be  tenant  in  tail  after  possibility  of  issue  extinct.9 

There  is  one  species  of  estates  in  special  tail  called 
estates  in  frank-marriage,  which  were  very  ancient  gifts  at 
common  law,  and  are  mentioned  in  the  statute  de  donis; 10 

1 9  Hen.  VI.,  23.  » Ibid.,  31.  "  Litt.,  33. 

sLitt.,  26,  27.     Vide  ante.  «Bro.  Tail,  3.  » Ibid.,  34. 

8  Ibid.,  28.  '  Vide  ante,  346.  w  Vide  vol.  ii„  c.  x. 
*Ibi<L,  29. 
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since  which  it  was  held  that  land  given  with  a  wife  in 
frank-marriage  was,  without  any  other  limitation,  an 
estate  to  the  husband  and  wife,  and  to  the  heirs  between 
them  begotten ;  and  therefore  that  the  issue  of  the  second 
wife  could  not  inherit  it.1  Since  the  times  of  Glanville 
and  Bracton,  who  speak  very  particularly  of  these  gifts, 
the  law  had  altered  as  to  the  exemption  allowed  to  such 
donees  and  their  heirs  from  doing  service.  It  is  clearly 
laid  down  by  both  those  writers  that  the  third  heir,  or,  as 
Bracton 2  more  particularly  calculates  it,  the  issue  in  the 
fourth  degree  (reckoning  the  donee  as  in  the  first  degree,) 
should  commence  doing  the  services ;  whereas  it  is  said  by 
Littleton  that  the  fourth  degree  should  pass,  and  the  issue 
in  the  fifth  degree  should  do  the  first  service.3  The  rea- 
son given  for  requiring  them  then  to  do  the  accustomed 
services  is,  that  the  issue  past  the  fourth  degree  might 
marry  by  the  canon  law :  no  reason  is  given  for  the  dif- 
ferent limitation  made  by  our  older  writers.  This  ex- 
emption from  service  did  not,  however,  include  fealty, 
which  must  be  performed  by  the  donee  and  the  immediate 
issue ;  *  and  after  the  fourth  degree,  homage  and  the  other 
services  were  te  be  performed.  In  the  early  times  of  our 
law,  all  gifts  to  a  woman  in  order  to  her  marriage,  were 
called  maritagia ;  and  were  distinguished  into  those  that 
•were  free  and  those  that  were  not ;  but  now  the  term  was 
used  only  as  coupled  with  the  former  epithet,  and  we  no 
longer  hear  of  any  but  gifts  in  ¥RASK-marriage. 

The  title  of  tenant  per  legem  Anglice,  or  by  the  courtesy  of 
England,  was,  in  our  old  law,  derived  from  gifts  in  mari- 
tagia.5 When  land  was  given  in  such  a  way  to  a  woman, 
and  a  child  was  born,  the  husband,  after  her  death,  enjoyed 
it  for  life  as  tenant  per  legem  Anglice.  Thus  the  law  stood 
in  the  time  of  Glanville.  In  the  time  of  Bracton,  this  jus 
mariti  was  extended  to  all  inheritances.  So  the  law  con- 
tinued ;  and  conformably  thereto  it  is  laid  down  by  Little- 
ton that  when  a  man  took  a  wife  seized  in  fee-simple,  or 
in  fee-tail  general,  or,  as  Littleton  adds,  seized  as  heir  in 
special  tail,  he  should  be  tenant  by  the  courtesy  if  any 
issue  were  born.6  Thus  a  much  larger  field  was  opened 
for  this  claim  of  the  husband  than  was  warranted  by  the 
opinions  of  our  older  lawyers. 

1  Litt.,  17.  '  Litt.,  19.  5  Vide  vol.  i.,  c.  iii. 

2  Vide  vol.  ii,  c.  xi.  *Ibid.  'Litt.,  35. 
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Thus  stood  the  law  respecting  estates  that  were  founded 
on  the  statute  de  donis. 

The  ill  success  of  some  attempts  that  were  made  to  re- 
fine on  the  restrictions  of  the  statute  de  donis,  and  the 
manner  in  which  such  attempts  were  treated  by  the 
courts,  show  that  some  doubts  began  to  be  entertained 
Perpetuities  concerning  the  wisdom  and  policy  of  long  en- 
declared  ,<>id.  ta^  s^e  are  told J  that  in  the  reign  of 
Richard  II.,  Richel,  a  judge  of  the  common  pleas,  having 
issue  many  sons,  made  a  settlement  on  them  in  tail,  one 
after  another,  with  a  condition  that  if  any  one  of  the 
sons  aliened  in  fee,  or  in  tail,  then  his  estate  should  cease 
and  be  void,  and  the  land  should  immediately  remain  to 
the  next  in  the  entail  —  a  condition  which  became  now 
necessary  for  those  to  make  who  apprehended  the  con- 
sequences of  the  judgment  in  Oetavian  Lumbard's  case, 
determined  in  the  reign  of  Edward  III.2  The  framer  of 
this  deed,  probably,  did  not  doubt  but  such  a  condition 
would  still  be  thought  deserving  the  support  once  given 
to  entails.  But  that  inclination  was  gone  off,  and  this 
new  device  of  the  judge  was  declared  void  by  the  court  of 
common  pleas  in  the  2d  year  of  Henry  IV.  A  like  settle- 
ment made  by  Justice  Thirning,3  in  the  reign  of  Henry 
IV.,  was  also  solemnly  adjudged  bad  in  the  21st  year  of 
Henry  VI.  It  is  not  enough  to  say  that  entails  were  no 
longer  favorites  in  our  courts,  for  Littleton  gives  three 
learned  reasons  why  the  limitations  above-mentioned  were 
substantially  void  in  law  in  their  original  creation.  First, 
because  a  remainder  that  commences  by  deed  ought  to 
vest  in  him  to  whom  it  is  limited,  when  livery  of  seisin 
is  made  to  him  who  has  the  particular  estate.  Secondly, 
because  if  the  son  alien  in  fee,  the  fee-simple  and  free- 
hold is  in  the  alienee,  and  in  none  other ;  and,  therefore, 
that  such  remainder  could  not  possibly  commence  immedi- 
ately after  the  alienation  to  a  stranger.  Thirdly,  because 
upon  the  breach  of  the  condition  the  donor  ought  to  enter, 
and  not  the  person  in  the  remainder,  who  was  no  party  to 
the  condition ;  for  all  which  reasons  this  newly-invented 
perpetuity,  says  he,  was  void  in  law.4 

But  it  was  not  sufficient  to  repress  these  extravagant 
^refinements'  on  entailments.     The  statute  de  donis  still 

1  Litt.,  b.  720.         *  Vide  ante.         •  1  Inst.,  377  b.        *  Litt.,  s.  721-723. 
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operated  with  great  force  on  landed  property  ;  and  it  was 
thought  expedient  to  contrive  some  method  of  a  general 
nature,  which,  to  a  certain  degree,  should  have  the  effect 
of  a  repeal.  In  the  course  of  the  long  contention  for 
power  between  the  houses  of  York  and  Lancaster,  some 
temporary  motives  might  contribute  to  promote  such  an 
attempt.  An  impoverished  gentry,  and  a  nobility  ex- 
hausted by  the  expenses  of  the  field,  were  eager  to  obtain 
a  power  of  exchanging  the  slow  produce  of  their  inherit- 
ances for  the  common  medium,  which  was  current  every- 
where;  and  which  could  now  be  procured  from  a  commons 
daily  increasing  in  riches  by  the  cultivation  of  foreign 
and  domestic  trade.  Nor  was  this  the  only  motive  for 
making  alienations  of  land.  To  persons  of  unembarrassed 
circumstances,  to  whom  money  afforded  no  temptation,  a 
full  dominion  over  their  own  property,  if  not  a  desire  to 
alien,  was  extremely  grateful.  These  were  as  much  in- 
clined as  the  former  to  avail  themselves  of  any  legal 
means  of  enlarging  that  dominion.  To  such,  the  posses- 
sion of  a  clear  fee-simple  was  far  preferable  to  land,  when 
under  the  tie  and  encumbrance  of  an  entail ;  the  owner 
might  then  satisfy  his  caprice  in  the  full  management  and 
disposal  of  it,  regardless  how  it  lay  open  to  the  forfeitures 
and  penalties  which  the  law  might  enforce  on  property 
not  entailed.  The  wishes  of  all  these  were  at  length 
gratified  in  the  reign  of  Edward  IV.,  and  we  shall  now 
consider  the  steps  which  led  to  this  important  event. 

"We  have  seen,1  in  the  reign  of  Edward  I.,  that  the 
clergy  had  invented  a  method  of  conveying  in  mortmain, 
by  means  of  a  feigned  recovery,  upon  a  prcecipe  qub  reddat, 
etc.  Feigned  recoveries  continued  still  to  be  used  as  a  mode 
of  conveyance ;  and  when  they  were  not  to  the  prejudice 
of  any  of  the  persons  protected  from  them  by  the  statutes 
of  Edward  I.  (a),  they  were  accounted  a  good  assurance  to 

(a)  There  was  nothing  in  the  statute  de  donis  against  recoveries ;  the  stat- 
ute was  restricted  to  fines.  One  reason  for  the  distinction,  which  goes  to  the 
root  of  the  whole  subject,  was,  that  recoveries  purported  to  be  adverse. 
Another  was,  that  they  were  public.  The  essence  and  substance  of  a  pro- 
ceeding to  bind  the  rights  of  others  than  the  parties  to  it,  would  be  public- 
ity, as  a  means  of  notice  to  all  the  world.  It  was  upon  the  principle  of  the 
presumed  reality  and  publicity  of  the  proceedings  and  records  of  courts  of 
justice,  that  the  great  rule  of  law  became  established  on  which  the  force  and 
efficacy  of  fines  and  recoveries  entirely  depended,  viz.,  that  judgments  or 

*  Vide  vol.  ii.,  o.  ix. 
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a  purchaser,  and  recognized  as  such  hy  the  courts  of  law. 
During  all  the  reign  of  Edward  III.,  and  his  successors, 
there  is  repeated  mention  of  recoveries,  which  can  be  un- 
derstood in  no  other  light  than  as  modes  of  conveyance. 
But  these,  like  other  conveyances,  if  defective  in  any  of 
their  properties  and  requisites,  were  liable  to  be  questioned 
by  the  parties  or  their  heirs ;  which  was  usually  done  by 
falsifying  the  recovery,  in  some  action,  either  by  assize  or  by 
praecipe.  If  the  person  suffering  a  recovery  was  tenant 
in  fee,  he  was  such  a  complete  owner  of  the  estate,  that, 
provided  all  due  forms  were  observed,  none  but  termors 
could  falsify  such  recovery.  But  if  he  was  tenant  in  tail, 
an  idea  had  prevailed,  that  the  issue  possessed  a  title  para- 
mount to  the  tenant,  which  would  enable  him  to  falsify  the 
recovery.     This  notion  seems  to  have  governed  for  some 

records  bound  the  parties  and  their  privies,  as,  for  instance,  their  heirs ;  so 
that  if  a  man  acknowledged  a  fine,  or  suffered  a  recovery,  it  would  bind  his 
heirs.  And  on  this  principle  it  would  bar  the  issue  in  tail,  for,  although  it 
was  continually  sought  to  evade  the  force  of  this  principle  in  their  behalf  by 
pretending  that  they  took  under  the  deed,  and  not  by  descent,  this,  now 
obviously  a  fallacy,  was  never  judicially  affirmed,  and  was,  wherever  it  was 
distinctly  brought  forward,  negatived.  In  order,  however,  to  protect  the 
issue  in  tail,  the  statute  de  donis  adopted  that  principle,  and  declared  that 
fines  should  not  prejudice  the  issue.  There  was  no  such  enactment  as  to  re- 
coveries; and,  no  doubt,  one  reason  was  this:  that  a.  recovery  in  a  real 
action,  even  by  default,  could  not  be  without  public  proclamation,  and  which 
would  be  notice  to  all  the  world,  and  therefore  to  those  interested  in  ascer- 
taining the  rights  of  the  issue,  born  or  unborn,  to  come  forward  and  disclose 
the  gift  in  tail,  and  thus  lay  a  ground  to  defeat  a  fraudulent  recovery  without 
injury  to  an  honest  recoveror.  So  at  least  the  law  was  stated  by  the  judges 
in  a  case  in  a  subsequent  reign  to  have  been,  and  so  it  will  be  seen  it  was 
(Zouch  v.  Stowell,  Plowden's  Reports).  And  that  this  was  so  will  seem  more 
probable  when  it  is  borne  in  mind  that  the  statutes  of  Edward  I.,  as  to  fines, 
were  directed  as  to  secure  publicity ;  and  there  never  was  any  such  statute  as 
to  recoveries.  Moreover,  fraud  would  vitiate  a  judgment,  and  a  fraudulent 
and  collusive  recoverv  would  be  avoided.  And  if  a  party  recovered  on  a 
false  and  pretended  title,  the  party  really  interested  could  recover  the  land 
( Year-Book,  44  Edw.  III.,  8 ;  44  Edw.  III.,  46).  It  was  doubtful  whether 
even  a  termor  could  not  falsify  a  recovery  (9  Edw.  IV.,  48 ;  4  Hen.VII.,  10). 
This  was  the  remedy  given  by  another  statute  with  reference  to  feigned  re- 
coveries in  evasion  of  the  law  of  mortmain.  It  must  always  be  borne  in 
mind  that  a  recovery,  even  if  really  valid,  was  not  binding  except  between 
the  parties  and  their  legal  privies,  that  is,  privies  in  estate,  as  the  heirs  of 
the  recoveree.  And,  though  the  ground  for  the  notion  that  the  issue  in  tail 
were  not  barred  by  a  recovery  was,  that  the  issue  derived  title  from  the  deed 
and  not  by  descent,  and  so  were  not  privies  in  estates,  a  notion  which,  as  the 
author  shows,  was  judicially  negatived,  and,  although  often  put  forward  at 
the  bar,  was  never  judicially  established.  It  would  be  quite  a  different  thing 
for  the  issue  to  falsify  the  recovery  by  showing  that  it  was  collusive  and 
feigned,  and  was  not  really  a  recovery. 
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time ;  till  at  length,  in  the  reigns  of  Henry  IV.  and  V., 
some  doubts  began  to  be  entertained  whether  a  recovery- 
suffered  by  tenant  in  tail  was  not  good  against  the  issue ; 
and  it  had  accordingly  become  the  practice  for  tenants  in 
tail,  who  wanted  to  get  rid  of  the  entail  and  sell  their 
land,  to  convey  under  the  sanction  of  a  pretended  re- 
covery againstthem  on  a  praecipe  qubd  reddat,  etc.  ;  for  this 
(said  they),  being  a  solemn  judgment,  and  supposed  to  be 
upon  a  right  tried,  the  issue,  who  could  have  no  better 
title  than  their  ancestor,  must  acquiesce  in  the  same  judg- 
ment which  barred  him.  Of  this  opinion  was  the  court 
in  the  3d  of  Henry  VI.  A  writ  of  right  was  there  brought 
against  the  tenant  in  tail ;  and  upon  his  making  default, 
the  court  showed  great  reluctance  in  passing  judgment, 
because,  said  they,  it  will  bar  the  issue.1 

An  opinion  so  explicit  as  this  was  sufficient  to  encour- 
age this  application  of  a  recovery  upon  a  prcecipe.  It  seems 
delivered  by  the  court  as  a  common  point  of  learning ;  it 
was  probably  nothing  more  than  was  generally  admitted, 
and  the  very  object,  perhaps,  the  parties  to  that  suit  had 
in  view.  However,  this  continued,  like  many  other  pre- 
vailing notions  which  have  not  received  the  sanction  of  a 
judicial  determination,  without  any  very  general  effect ; 
and  the  consequence  of  a  feigned  recovery  barring  an  es- 
tate-tail, was  not  a  settled  and  established  point  of  law; 
for  in  7  Hen.  VI.,2  it  was  said,  if  a  tenant  in  tail  lose  by 
false  plea,  his  issue  may  have  a  formedon  against  the  de- 
mandant. But  notwithstanding  what  was  held  respecting 
a  false  plea,  it  was  contended  as  a  thing  of  course,  in  37 
Hen.  VI.,  that  a  recovery  by  default  in  a  writ  of  right 
might  be  pleaded  in  bar  of  the  issue  in  a  formedon.3  This 
was  not  allowed  by  the  counsel  on  the  other  side,  who 
seem,  notwithstanding,  to  agree  that  such  a  recovery 
might  bar  all  mesne  cbarges,  but  not  the  issue,  for  they 
claimed  paramount.  It  does  not  appear  what  judgment 
was  given ;  for  the  cause  was  adjourned.  This  proves, 
that  whatever  the  practice  might  be,  there  was  at  least  a 
difference  of  opinion  concerning  this  point  in  the  reign  of 
Henry  VI.  (a). 
But  this  difference  of  opinion  seems  to  have  been  con- 

'.)  Not  at  all.     It  was  mere  argument,  and  the  author  had  forgotten  the 
icial  decision  he  had  just  cited  on  the  previous  page  (3  Hen.  VI.,  55). 
1  3  Hen.  VI.,  55  b.  2  7  Hen.  VI.,  39.  "  37  Hen.  VI.,  31  b. 
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fined  principally  to  cases  where  the  tenant  suffered  the 
recovery  to  be  had  against  him  by  a  plain  and  palpable 
collusion  of  his  own,  without  maintaining  his  title,  as  he 
ought,  by  going  to  a  fair  and  real  trial.  Of  that  complex- 
ion are  all  the  cases  that  have  hitherto  been  mentioned ; 
and  another  which  might  be  added  from  Littleton.1  But 
there  was  another  method  of  suffering  a  recovery,  than  by 
the  tenant's  default ;  and  that  was  by  the  tenant  making 
his  defence,  and  vouching  over  a  warrantor,  whom  he  might 
procure  to  make  default ;  and  then,  the  recovery  not  being 
by  the  covin  or  collusion  of  the  tenant,  who  had  don©  all 
he  could  in  vouching  his  warrantor,  the  judgment  of  re- 
covery was  complete  by  all  the  rules  of  law.  Such  recov- 
eries are  mentioned  by  Grlanville,  Bracton,  and  all  the  old 
writers,  and  were  as  fair  a  proceeding  as  any  other  ad- 
judged cause  could  be. 

The  grounds  upon  which  a  recovery  might  be  falsified 
were  various.  The  plea  of  no  tenant  to  pracipe  (a)  was  the 
most  common.  Another  ground  was  covin ;  as  if  the  en- 
try of  one  who  had  right  to  the  land  was  taken  away,  and 
he  got  another  to  enter  covinously,  and  then  recovered 
against  the  person  so  entering:  this  might  be  falsified, 
though  the  party  recovering  had  good  title.  Thus,  where 
a  woman  had  title  of  dower  and  got  another  to  enter,  and 
then  she  recovered  against  him  that  entered,  this  might 
be  falsified  for  the  covin.2 

It  seems  to  have  been  laid  down  as  a  general  rule,  that 
no  party  or  privy  to  a  recovery  should  falsify  in  the  point 
tried  by  verdict.  Thus,  on  an  issue  of  non  dedit,  if  a  ver- 
dict was  found  against  a  tenant  in  tail,  this  being  a 
.decision  of  the  title,  neither  he  nor  his  issue  would  be  per- 
mitted to  falsify,  but  they  must  resort  to  an  attaint,  other- 
wise, if  the  issue  had  been  upon  a  collateral  point,  and 
not  upon  the  title ;  or  if  the  recovery  had  been  by  default.3 
Yet,  notwithstanding  this  rule,  where  the  party  could  not 
have  an  attaint,  he  might  in  some  cases  falsify  in  the  point 
tried :  for  it  was  laid  down,  that  where  a  man  seized  in 
borough-English  lost  by  false  oath,  as  the  attaint  belonged 

(o)  That  is,  in  effect,  that  there  was  no  recovery  against  the  real  owner  of 
the  freehold  estate  in  possession.  The  recoveree  could  not  set  up  this,  but 
the  real  owner  of  the  freehold  could ;  i.  c,  he  could  show  that  it  was  not  a 
recovery  against  him. 

1  Litt,  s.  688.      a  9  Hen.  VI,  41.       » 34  Hen.  VI,  2 ;  19  Hen.  VI,  39. 
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only  to  the  heir  at  common  law,  the  younger  should  be 
permitted  to  falsify  in  the  point  tried.1  Though  this  re- 
striction was  laid  on  parties  and  privies  on  account  of 
their  being  in  most  cases  entitled  to  another  remedy,  either 
by  writ  of  error  or  attaint,  yet  a  stranger,  who  had  not 
such  remedy,  was  allowed  to  falsify  in  the  point  tried,  or 
allege  any  matter  which  would  prove  the  recovery,  or  the 
title  of  the  demandant,  to  bo  void.2  Thus  a  recovery,  with 
all  the  sanction  of  a  judicial  proceeding,  and  of  a  record, 
was  subject,  like  other  conveyances  of  estates,  to  be  can- 
vassed and  made  void,  if  irregular,  or  if  suffered  by  per- 
sons who  had  no  title,  or  not  such  a  state  of  inheritance  as 
was  by  law  completely  in  their  disposal. 

The  most  novel  mode  of  conveyance  was  a  feoffment  to 
a  use.  We  have  already  taken  notice  of  the 
origin  of  uses,  in  speaking  of  the  several  stat- 
utes that  were  passed  for  correcting  the  inconveniences 
suffered  from  this  new  species  of  property.  Notwithstand- 
ing the  distance  of  time  since  those  statutes  were  made, 
there  appears  nothing  in  our  books  relating  to  uses  till 
the  reign  of  Henry  VI.  (a).     Though  it  is  probable  that  a 

(o)  The  inference  here  suggested,  that  therefore  uses  were  not  unknown 
from  times  much  more  ancient,  is  an  instance  of  a  fallacy  into  which  the 
author  often  appears  to  have  fallen,  and  against  which  it  is  necessary  to 
guard  in  the  study  of  legal  history,  viz.,  the  fallacy  of  assuming  that, 
because  proceedings  are  not  mentioned  as  judicially  decided  upon,  they  did 
not  exist.  It  is  forgotten  that  law,  especially  in  matters  of  conveyancing, 
would  be  in  a  great  degree  a  matter  of  traditional  use  and  practice,  and  that 
nothing  could  be  judicially  decided  until  it  had  been  disputed,  and  that, 
therefore,  if  a  practice  had  become  well  established,  it  would  not  be  disputed, 
and  would  therefore  not  become  the  subject  of  judicial  decision  until  some 
extreme  or  exceptional  case  had  arisen,  which  happened  to  come  into  court 
perhaps  in  an  incidental  and  collateral  way.  And  so  it  might  be  that  a 
practice  had  existed  for  ages  before  it  was  mentioned  in  the  books.  Thus  it 
was  as  to  the  use  of  fines  and  recoveries,  and  thus  it  was  as  to  uses.  It  was 
mentioned  in  a  subsequent  reign  as  a  matter  of  legal  tradition  and  legal  his- 
tory, that  uses  were  before  the  statute  of  quia  emptores  (temp.  Rim.  I.),  though 
they  were  not  common  before  that  statute,  which  plainly  implies  that  they 
were  common  after  that  statute  (Bro.  Abr.,  Feoffment  al  uses,  fol.  40,  24  lien. 
JH.).  And  again,  in  another  case,  it  was  said  that  the  better  opinion  was, 
that  uses  were  at  common  law,  for  that  it  appeared  that,  by  the  statute  of 
Marlbridge  (temp.  Hen.  Ill,),  it  was  usual  for  men  to  make  feoffments  with 
intent  that  the  refeoffments  should  be  made  to  their  heirs  at  full  age,  in  order 
to  evade  the  incidents  of  feudal  tenure  to  which  the  lords  would  otherwise 
be  entitled  (Bro.  Abr.,  Feoffment  al  uses,  fol.  4,  27  Hen.  VIII.,  8).  Thus  uses 
were  in  existence  from  the  earliest  periods  of  our  legal  history.  So  of  fines 
and  recoveries  as  modes  of  assurance  or  conveyance.    In  the  reign  of  Henry 

1  22  Hen.  VI.,  28 ;  26  Hen.  VI.,  18.  '  36  Hen.  VI.,  32. 
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■proper  use  was  meant  even  by  the  stat.  50  Edw.  III.,  and 
it  is  certain  this  property  was  well  known  in  the  reign  of 
Richard  II.  and  Henry  IV.,  yet  it  is  pretty  clear  that  uses 
were  not  carried  to  any  great  extent  till  the  foreign  wars 
of  Henry  V.  and  the  civil  dissensions  between  the  houses 
of  York  and  Lancaster  made  it  necessary  to  find  out  some 
method  of  conveying  and  concealing  real  property  from 
the  reach  of  debts  and  forfeitures.  The  expenses  and  at- 
tainders which  then  threatened  the  nobility,  made  them 
resort  to  uses,  as  the  most  convenient  method  of  shelter- 
ing their  lands  from  the  consequences  of  both. 

We  have  now  sufficient  light  to  enable  us  to  trace  the 
steps  by  which  uses  gradually  arose,  and  took  the  form  in 
which  they  afterwards  appeared.  As  low  down  as  the 
7th  of  Henry  VI.,  this  kind  of  property  was  so  little  re- 
garded, that  we  find  it  stated  by  one  of  the  judges  as  a 
thing  not  allowed  by  law,  and  entirely  void,  if  a  man 
made  a  feoffment  with  a  proviso  that  he  himself  should 
take  the  profits '(a).  It  was  not  till  the  33d  year  of  the 
same  reign,  that  judicial  opinions  seem  to  have  altered  in 
favor  of  these  feoffments ;  and  then,  upon  a  question  of 
collusive  feoffment  to  the  heir  to  avoid  guardianship; 
where  it  was  agreed  by  the  bench  that  a  feoffment  to  the 
heir  and  a  stranger,  and  to  the  heirs  of  the  heir,  was  law- 
ful, and  no  collusion,  on  account  of  the  interest  of  a 
stranger.  Again,  where  a  feoffment  was  to  the  son  to  en- 
able him  to  marry  his  daughter  or  to  pay  debts.2  In  both 
these  cases,  it  was  agreed  that  a  subpoena  lay  against  the 

VII.,  there  was  an  instance  of  a  fine  so  used  in  the  reign  of  Henry  III. 
And  the  statute  of  Gloucester,  temp.  Edward  I.,  mentions  that  feigned  recov- 
eries were  used  to  evade  the  mortmain  law,  and  no  doubt  had  been  also  to 
evade  the  burdens  of  feudal  tenure. 

(a)  It  is  strange  that  the  author  should  have  failed  to  notice  the  distinction 
between  a  feoffment  to  the  use  of  another,  and  a  feoffment  with  condition 
that  the  feoffor  should  take  the  profits  —  that  is,  should  himself  be  seized, 
which  would  be  in  manifest  repugnancy  to  the  feoffment  and  the  apparent 
livery  of  seisins  to  the  feoffee.  The  distinction  has  always  been  drawn  be- 
tween such  a  feoffment,  or  a  feoffment  to  a  man  to  his  own  use,  and  a  feoff- 
ment to  one  for  the  use  of  another — that  is,  with  intent  that  the  feoffee 
should  be  seized  and  take  the  profits,  but  for  the  benefit  of  another ;  and 
although  in  practice  the  cestui  qui  trust  would  be  allowed  to  be  in  possession, 
yet  it  would  be  necessary  to  avoid  the  appearance  on  the  face  of  the  convey- 
ance of  the  legal  repugnancy  of  one  man  being  seized,  and  another  taking 
the  profits.  Perhaps  it  may  have  been  partly  for  this  reason  that  fines  were 
so  generally  used  as  conveyances  to  uses. 

1  7  Hen.  VI.,  43  b.  »  33  Hen.  VI.,  14. 


CHAP.  XXI.]  OF  DOWER.  523 

feoffees  to  compel  them  to  perform  the  trusts ;  but  it  was 
held  that  if  the  feoffees  in  either  of  these  cases  infeoffed 
another  person,  there  was  no  remedy  against  the  second 
feoffee.  In  the  37th  year  of  this  king  there  is  a  case 
which  sets  forth  the  state  and  application  of  uses,  and  the 
course  they  were  then  in  of  being  enforced  in  chancery. 
A  man  had  signified  his  desire  that  his  feoffees  should 
make  a  feoffment  to  a  person  to  whom  he  had  to  go  to 
law,  and  it  was  agreed  that  the  intention  of  the  feoffor 
should  be  declared  by  some  writing,  and  not  by  a  verbal 
message ;  and  that  where  one  devised  by  his  will  that  his 
feoffees  should  make  an  estate  for  life  to  one,  remainder 
to  another,  the  remainder-man  should  have  a  subpoena  to 
establish  his  estate  even  in  the  life  of  the  tenant  for  life.1 

Since  the  period  when  we  had  occasion  to  consider  the 
subject  of  dower,  a  very  material  change  had 
taken  place  in  the  judgment  of  the  law  on 
the  subject.  Grlanville  reckons  three  sorts  of  dowers 
thus:  ad  ostium  ecclesice,  the  ex  assensu  patris,&n&.  the  ratio- 
nabile  dos,  assigned  by  the  common  law.  The  two  former 
were  appointments  made  at  the  time  of  the  marriage,  and 
if  these  were  not  made,  the  widow  had  a  title  to  claim 
the  third  of  her  husband's  freehold,  but  this  was  to  be 
a  third  of  such  freehold  as  the  husband  was  seized  of  on 
the  day  of  the  marriage.  In  the  same  manner  is  the  ratio- 
nabile  dos  spoken  of  by  Bracton  and  Fleta.2  But  in  the 
reign  of  Edward  III.,  we  find  the  widow's  dower  is  said 
to  be  a  third  of  all  that  was  her  husband's  in  his  life  in 
fee-simple  or  fee-tail,  as  if  acquisitions  made  after  the 
marriage  were  to  be  liable  to  dower.  Whatever  might 
be  the  origin  of  this  doctrine,  it  was  so  thoroughly  estab- 
lished in  the  time  of  Henry  VI.,  that  it  was  then  laid 
down,  that  where  a  man  was  seized  of  lands  "  or  tene- 
ments in  fee-simple,  fee-tail  general,  or  as  heir  in  special 
tail,  his  wife  should  be  endowed  of  the  third  part  of  such 
lands  and  tenements  as  were  her  husband's  at  any  time 
during  the  coverture;"  so  that  not  only  what  had  been 
acquired  since  the  marriage,  but  also  such  as  had  been 
conveyed'  away  were  now  subject  to  the  claim  of  dower.3 

Again,  dower  ad  ostium  ecclesice  was  not  permitted  in 
the  time  of  Glanville  to  amount  to  more  than  a  third ; 


1  37  Hen.  VI.  "  Fleta,  v.,  341.  3  Lltt.,  36. 
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and  if  it  was  more,  it  would  be  admeasured  down  to  a 
fair  third.  But  it  was  laid  down  by  Littleton,  that  such 
endowment  might  be  of  the  whole  of  a  man's  land.  To 
make  such  a  dower,  the  man  must  be  of  full  age  and 
seized  in  fee;  it  was  to  be  done  after  affiance  and  troth 
plighted ;  and  after  the  husband's  death  the  widow  might 
enter  without  any  further  assignment,  the  quantity  and 
certainty  of  the  parcels  having  been  openly  declared  at 
the  time  of  the  endowment.1  Dower  ex  assensu  patris 
could  likewise  only  be  where  the  father  was  seized  in  fee ; 
the  person  endowing  was  to  be  son  and  heir-apparent ;  and 
the  parcels  were  to  be  assigned  with  certainty,  so  that  the 
widow  might  enter  without  any  further  assignment.  It 
was  thought  that  a  deed  should  be  made  testifying  the 
father's  assent.2  There  was  this  difference  between  these 
two  dowers,  that  a  widow  might  waive  that  ad  ostium 
ecclesice,  and  resort  to  her  dower  at  common  law,  contrary 
to  the  usage  in  Glanville's  time ;  but  if  she  had  once 
entered  she  would  be  precluded  from  such  option.3 

If  a  woman  was  not  above  nine  years  of  age  at  the 
death  of  her  husband,  the  law  pronounced  that  she  should 
not  be  endowed.4  A  woman  could  not  be  endowed  of 
lands  or  tenements  which  her  husband  held  jointly  with 
another,  but  otherwise  of  land  he  held  in  common.5 
Neither  a  tenant  in  tail  of  full  age,  nor  a  tenant  in  fee 
within  age,  could  endow  ad  ostium  ecclesice  ;  yet  an  infant 
could  endow  ex  assensu  patris,  this  not  being  construed  to 
be  an  act  of  his  own,6  but  of  his  father. 

Thus  far  of  the  three  species  of  dower  mentioned  by 
the  oldest  writers  upon  our  law.  To  these  there  is  added 
by  Littleton  another,  which  he  calls  de  la  pluis  beale.  This 
was  where  a  man  seized,  for  instance,  of  forty  acres  of 
land,  held  twenty  acres  of  one  by  knight's  service,  and 
the  other  twenty  acres  of  another  in  socage,  and  took  a 
wife,  and  died  leaving  a  son  within  age,  so  that  the  lord 
entered  into  one  part  as  guardian  in  chivalry,  and  the 
widow  into  the  other  as  guardian  in  socage.  If  the 
widow  brought  a  writ  of  dower  against  the  guardian,  he 
might  pray  the  court  that  she  should  endow  herself 
of  the  most  fair  of  the  tenements  she  held  as  guardian  in 
socage,  according  to  the  value  of  the  third  she  claimed  in 

lLitt.,  96.  3  Ibid.,  41.  « Ibid.,  45. 

11  Ibid.,  40.  *  Ibid.,  36.  •  Ibid.,  46,  47. 
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the  tenements  held  by  knight's  service ;  upon  which  judg- 
ment would  be  given  for  the  guardian  in  chivalry  to  hold 
his  lands  quit  of  the  dower  J  After  this  judgment  the 
widow  might  call  together  her  neighbors,  and  in  their 
presence  endow  herself  by  metes  and  bounds  of  the  fairest 
part  of  the  tenements  held  in  socage.2  Such  regard  was 
paid  to  the  interest  of  the  guardian  in  chivalry.  Another 
species  of  dower  mentioned  by  our  author  is  dower  by  the 
custom.  Thus,  in  some  counties,  the  widow  might  have 
the  half  of  the  tenements ;  and  by  the  custom  of  some 
town  or  borough  the  whole.3  Thus  he  reckons  in  all 
five  species  of  dower ;  namely,  dower  by  the  common  law, 
dower  by  the  custom,  dower  ad  ostium,  ecclesice,  dower  ex 
assensu  patris,  and  dower  de  la  pluis  healed 

The  two  estates  of  tenant  by  the  courtesy  and  tenant  by 
dower  seem  to  have  borne  some  relation  to  each  other,  as 
if  the  claim  of  the  wife  in  one  case  and  of  the  husband 
in  the  other  were  founded  on  equal  considerations  in  law 
and  in  policy.  Thus  a  seisin  in  fee,  in  fee-tail  general,  or 
as  heir  in  special  tail,  was  laid  down  by  Littleton  as  the 
proper  estate  in  the  husband  to  give  a  title  of  dower,  and 
in  the  wife  to  make  her  husband  tenant  by  the  courtesy. 
And  afterwards  he  states  it  still  more  specially,  that 
where  one  of  the  parties  was  seized  of  such  an  estate,  as 
by  possibility,  the  issue  that  might  be  had  between  them 
would  inherit  to  its  ancestor,  there  the  other  party  should 
be  entitled,  as  the  caBe  might  be,  to  dower  or  the  courtesy, 
and  otherwise  not.  For  where  tenements  were  given  to 
a  man  and  the  heirs  that  he  should  beget  on  the  body  of 
his  wife,  which  made  the  husband  donee  in  special  tail 
(not  being  one  of  the  above-mentioned  estates),  if  he  died 
without  issue,  yet  the  wife  should  be  endowed ;  because 
the  issue  which  she  by  possibility  might  have  had  by  such 
husband  would  have  inherited  the  land.  But  if  she  had 
died,  and  he  had  taken  another  wife,  this  second  wife 
would  not  be  endowed,  for  the  reason  above-mentioned ; 5 
which  latter  case  confirms  likewise  the  above  rule  re- 
specting the  husband,  he  being  neither  seized  in  fee,  nor 
in  fee-tail  general,  nor  heir  in  special  tail.  There  was  this 
great  difference  between  the  donee  and  the  heir  in  special 
tail,  that  the  latter  was  emancipated  from  all  the  pecu- 

1  Litt.,48.      3  Ibid.,  49, 50.      » Ibid.,  37.      *  Ibid.,  51.      6  Ibid.,  52,  53. 
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liarities  of  the  entail,  and  became  a  tenant  in  tail  gen- 
eral. 

The  law  concerning  tenants  for  years  had  undergone 
no  great  alteration  since  the  time  of  Bracton.1  It  seems 
to  have  been  governed  by  the  same  principles,  and  subject 
to  the  same  rules.  Such  leases  might  be  made  by  deed  or 
without ;  and  if  there  was  a  remainder  over  for  life,  in 
tail  or  in  fee,  the  lessor  was  obliged  to  make  livery  of 
seisin  to  the  lessee  for  years,  or  nothing  would  pass  to 
those  in  remainder  by  the  entry  of  the  lessee.  If  the 
termor  entered  before  livery  made,  then  the  freehold  and 
reversion  were  construed  to  remain  in  the  lessor.2  "When 
land  was  so  let  for  years,  the  lessee  might  enter  after  the 
death  of  the  lessor,  because  he  derived  his  title  from  the 
lease,  which  differed  from  a  feoffment ;  for  if  livery  was 
not  made  during  the  life  of  the  feoffor  the  feoffment  was 
void,  and  the  land  descended  to  the  heir  of  the  feoffor.3 
It  was  not  uncommon  to  let  tenements  for  the  term  of 
half  a  year,  or  quarter  of  a  year;  and  if  such  tenants 
committed  waste,  the  writ  would  nevertheless  say,  Quod 
tenet  ad  terminum  annorum,  for  no  other  form  of  writ  could 
be  had.* 

The  precarious  possession  described  by  Bracton5  seems 
still  to  have  continued  under  the  title  of  tenant  at  will. 
Littleton  describes  this  as  "  a  letting  to  have  and  to  hold 
at  the  will  of  the  lessor ; "  but  it  was  understood  to  be  at 
the  will  of  the  lessee,  as  well  as  of  the  lessor ; 6  and  there- 
Tenant  at  wiu  ^ore  ^  a  lease  was  m&de  at  the  will  of  the 
,enan  a  m  '  lessor,  the  law  inferred  that  it  was  also  at  the 
will  of  the  lessee,  for  it  must  be  at  the  will  of  both  par- 
ties. When  Littleton  therefore  says,  that  such  a  tenant 
had  no  certain  nor  sure  estate,  but  might  be  put  out 
whenever  the  lessor  pleased,  it  should  be  added  that  the 
lessee  also  might  leave  the  land  whenever  he  pleased. 
Nevertheless,  the  will  of  the  lessor  was  not  to  be  exercised 
in  defiance  of  all  justice  and  equity;  for  if  the  lessee 
sowed  the  land,  and  the  lessor  put  him  out  before  the  corn 
was  ripe,  the  lessee  was  to  have  free  entry,  egress  and  re- 
gress, to  cut  and  carry  the  corn.  But  a  lessee  for  years, 
who  knew  the  end  of  his  term,  had  not  the  like  indul- 
gence ;  for  if  he  was  so  inconsiderate  as  to  sow  the  land, 

1  Vide  vol.  ii.,  c.  vi.  '  Ibid.,  66.  6  Vide  vol.  ii.,  c.  v. 

a  Litt.,  60.  *  Ibid.,  67.  « 18  Hen.  VI.,  1. 
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when  he  knew  his  term  would  end  before  it  was  ripe,  the 
lessor  or  reversioner  would  have  it  by  law.1  A  tenant  at 
will  was  not  bound  to  sustain  and  repair  as  a  termor  for 
years  was ;  but  if  he  committed  voluntary  waste,  in  pull- 
ing down  a  house,  felling  trees,  and  the  like,  the  lessor 
might  have  an  action  of  trespass.2  The  lessor  might  dis- 
train or  have  an  action  of  debt  for  rent  reserved  on  a 
lease  at  will.3  A  feoffee  to  whom  no  livery  of  seisin  had 
been  made  was  construed  to  be  a  tenant  at  will ;  for  the 
words  of  the  deed  indicated  the  feoffor's  will  that  he 
should  have  the  land;4  but  there  being  no  livery,  or 
specification  of  estate,  he  could  not  have  it  but  at  the  will 
of  the  feoffor. 

Conditional  estates  had  always  made  an  important  title 
in  our  law.  They  are  treated  of  at  large  by  Estates  upon 
Bracton ; 6  and  the  useful  purpose  such  modifi-  <"»«""»■ 
cations  of  property  answered  in  providing  for  the  contin- 
gencies of  men's  circumstances,  made  them  very  common, 
and  they  were  brought  into  frequent  discussion  in  our 
courts  in  every  period  from  the  reign  of  Henry  III.  to 
that  of  which  we  are  now  writing. 

The  principal  conditional  estates,  in  the  earlier  times  of 
our  law,  were  such  as  had  been  converted  into  estates-tail 
by  the  statute  de  donis.  These  had  long  since  fallen  under 
a  different  head,  the  supposed  condition  being  no  longer  a 
subject  of  consideration.  The  chief  estates  upon  condi- 
tion that  now  appear  in  our  books,  are  such  as  were  made 
to  secure  a  loan  of  money,  and  were  termed  mortgages. 
The  others  cannot  easily  be  ranked  under  any  particular 
denomination. 

Estates  upon  condition,  in  a  legal  view  of  them,  were 
of  two  sorts ;  that  is,  upon  condition  in  deed,  and  upon 
condition  in  law.  An  instance  of  a  condition  in  deed  is 
where  a  man  infeoff'ed  another  in  fee,  reserving  to  him 
and  his  heirs  a  certain  rent  payable  at  a  certain  day 
yearly,  with  a  condition  that  if  the  rent  was  behind,  it 
should  be  lawful  to  the  feoffor  and  his  heirs  to  enter ;  in 
such  case  the  feoffor  might  enter,  and  entirely  oust  the 
feoffee.6  Sometimes  the  condition  was  for  the  feoffor  to 
hold  the  land  only  till  he  was  satisfied,  in  which  case  he 
would  enter  and  take  the  profits  as  a  distress  ;  but  when 

'Litt.,  168.  3  Ibid.,  72.  6  Vide  vol.  ii.,  o.  v. 

1 1bid.,  71.  4  Ibid.,  70.  •  Litt.,  325. 
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he  wag  satisfied,  the  feoffee  might  re-enter.1  The  words 
constituting  such  conditions  were  various,  as  sub  conditione 
qubd,  etc. ;  proviso  qubd,  etc. ;  si  contingat  qubd,  etc. ;  tunc,  etc. ; 2 
and  in  all  these  instances  the  feoffee  had  an  estate  upon 
condition. 

The  principal  of  these  estates  upon  condition  by  deed 
was  a  mortgage,  or  mortuum  vadium,  a  security 

usages.  ^^  known  in  the  time  of  Glanville,  who 
states  it,  however,  as  a  hard  bargain,  and  such  as  subjected 
the  lender  to  the  imputation  and  punishment  of  usury.3 
The  common  way  of  making  this  security  was  for  the 
borrower  to  infeoff  the  lender  in  fee,  upon  condition  that 
if  the  feoffor  paid  to  the  feoffee  at  a  certain  day  such  a 
sum  the  feoffor  might  enter.4  Sometimes  a  gift  in  tail,  or 
a  lease  for  life  or  years,  was  made  in  mortgage.5  It  was 
held,  that  should  such  feoffor  die  before  the  day  of  pay- 
ment, his  heirs  or  executors 6  might  tender  the  money 
and  enter,  though  there  was  no  provision  to  that  effect  in 
the  deed ;  for  the  heir  was  considered  as  having  an  in- 
terest in  the  condition,  and  the  grand  object  was  that  the 
money  should  be  paid  at  the  day,  which  might  be  as  well 
done  by  the  heir  as  the  feoffor ;  but  a  stranger  who  had 
no  interest  could  not  make  such  tender.7  If  the  feoffee 
refused  the  money  so  tendered,  and  the  feoffor  entered, 
the  feoffee  had  no  remedy  by  law  to  recover  the  money 
which  he  lost  by  his  own  default  and  obstinacy.8  If  the 
condition  was  for  the  feoffor  to  pay,  not  at  a  certain  day, 
but  generally,  and  the  feoffor  died  before  payment,  this 
was  held  differently,  for,  in  such  case,  the  heir  could  not 
make  the  tender,  because  a  condition  for  the  feoffor  to 
pay  was  the  same  as  saying  he  should  pay  during  his  life ; 
and  when  he  died,  the  time  of  the  tender  was  past.9 
Many  similar  questions  upon  the  performance  of  condi- 
tions by  heirs  are  to  be  found  in  Bracton.w  If  the  feoffee 
in  mortgage  died  before  the  day  of  payment,  the  feoffor 
ought  to  pay  the  money  to  the  executors,  and  not  to  the 
heir,  the  estate  being  given  in  lieu  of  money,  which 
would  otherwise  have  come  to  the  executors.  But  some- 
times the  deed  expressly  stipulated  that  the  money  should 
be  paid  to  the  feoffee  or  his  heirs.11 

1Litt.,327.  *Iitt.,  382.        '  Ibid.,  334.      10  Vide  vol.  ii.,  o.  v. 

1  Ibid.,  328-330.  6  Ibid.,  333.        »  Ibid.,  335.      "  Litt.,  339. 
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Some  doubts  had  arisen  about  the  place  where  the 
feoffor  in  mortgage  was  to  tender  the  money.  Some  said 
upon  the  land,  because  the  condition,  it  was  said,  depended 
upon  the  land.  But  Littleton  was  of  opinion  that  he  was 
bound  to  seek  the  feoffee  wheresoever  he  was  in  England, 
the  same  as  if  money  was  to  be  paid  on  a  common  condi- 
tion in  a  bond  ;  in  which  case  the  obligor  was  bound  to 
seek  the  obligee,  if  in  England,  otherwise  the  obligation 
would  be  forfeited.  He  likewise  thought  that  the  estate 
might  more  properly  be  said  to  depend  upon  the  condition, 
than  the  condition  to  depend  on  the  land.1  There  was 
this  difference  between  a  sum  in  gross,  and  a  rent  issuing 
out  of  land,  that  the  latter  need  only  be  tendered  on  the 
land.2  It  was  therefore  advisable  and  safe  for  the  feoffor 
in  mortgage  to  appoint  by  the  deed  a  special  place  for  the 
payment ;  and  such  was  commonly  the  practice,  as,  "  in 
the  cathedral  of  St.  Paul's  Church  in  London,  within  the# 
four  hours  next  before  the  hour  of  noon,  at  such  a  pillar 
within  the  church,"  and  the  like  specifications,  which 
ascertained  to  a  certainty  both  the  time  and  place.3 
Though  the  feoffee  was  not  bound  to  receive  the  money 
in  any  other  than  the  place  limited,  yet,  if  he  so  pleased, 
it  would  equally  avail  the  feoffor ;  and  so  it  would,  if  the 
feoffee  accepted  any  other  thing  in  satisfaction  of  the 
money,  though  not  a  twentieth  part  of  the  value.*  Thus 
stood  the  law  respecting  mortgages  in  the  reign  of  Ed- 
ward IV. 

Where  estates  were  to  be  raised  or  defeated  by  perform- 
ance of  a  condition,  it  appears  from  the  above  cases  that 
any  person  who  had  an  interest  in  the  condition,  or  in 
the  land,  might  make  offer  to  perform  that  condition. 
Again,  where  a  feoffment  was  upon  condition,  that  if  the 
feoffee  paid  to  the  feoffor  at  a  certain  day  so  much  money, 
the  feoffee  should  have  the  land  to  him  and  his  heirs,  and 
if  he  failed,  the  feoffee  might  enter ;  if  the  feoffee,  before 
the  day  of  payment,  made  a  feoffment  to  another,  and  the 
second  feoffee  tendered  the  money,  he  would  have  the 
estate  without  the  condition  being  so  expressed ;  and  this 
was  because  he  had  an  interest  in  the  condition  for  the 
safeguard  of  his  estate.  The  same  if  the  firsl^  feoffee  ten- 
dered it,  because  he  was  privy  to  the  condition.5 

'Litt.,340.       'Ibid.,  341.       8  Ibid.,  342.       *  Ibid.,  344.      'Ibid.,  346. 
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Concerning  these  conditions  for  entry,  it  should  be  ob- 
served that  they,  as  well  as  rents,  could  be  reserved  or 
given  to  no  person,  but  only  to  the  feoffor  or  donor  and 
his  heirs.  Tor  if  a  man  let  lands  for  life,  rendering  rent, 
with  a  clause  of  re-entry  for  non-payment,  and  then 
granted  the  reversion  with  attornment,  the  grantee  of  the 
reversion  might  distrain  for  the  rent  as  incident  to  the 
reversion,  but  could  not  enter,  the  right  of  entry  being 

f;one  forever.1      In  like  manner,  if  a  reversion  came  to  a 
ord  by  escheat,  the  lord  might  distrain,  but  could  not 
avail  himself  of  a  condition  of  re-entry.2 

It  was  laid  down  as  a  rule,  that  wherever  land  was 
granted  for  a  term,  with  condition  to  hold  in  fee  on  pay- 
ing a  certain  sum,  it  was  always  necessary  that  livery  of 
seisin  should  be  made  upon  the  grant  when  the  lessee 
first  entered ;  for  the  fee  and  the  freehold  could  not  pass 
without  livery,  this  being  one  of  the  most  established 
'rules  of  the  ancient  law.3  A  question  of  law  arose  upon 
such  a  livery  made  to  a  termor  for  years,  which  has  been 
debated  since  with  great  difference  of  opinion.  Where 
land  was  granted  to  a  man  for  term  of  five  years,  on  con- 
dition that  if  he  paid  to  the  grantor  within  the  first  two 
years  forty  marks,  he  should  have  the  fee-simple,  or 
otherwise  should  hold  it  only  for  the  five  years,  and  livery 
of  seisin  was  made  upon  the  grant,  Littleton  says  that 
the  grantee  in  such  case  had  a  fee-simple  conditional;  but  if 
he  did  not  pay  the  forty  marks  within  the  two  years,  then 
the  fee  and  freehold  would  be  immediately  adjudged  in 
the  grantor.  For  notwithstanding  the  common  rule, 
that  in  feoffments  upon  condition  the  feoffor  had  not  the 
freehold  before  his  entry,  yet,  says  he,  that  was  confined 
to  cases  where  he  could  lawfully  enter,  which  he  could 
not  here ;  for  the  grantee  had  still  a  title  to  occupy  for 
three  years ;  and  during  that  occupation,  if  he  committed 
waste,  the  grantor  might  have  a  writ  of  waste,  which 
Littleton  considers  as  another  proof  that  the .  reversion 
was  in  him.*  The  doubt,  however,  with  later  writers  has 
not  been  whether  the  reversion  was  in  the  grantor  at  the 
end  of  the  two  years,  but  rather  how  it  passed  out  of  him 
during  the  two  years,  that  is,  how  the  grantee  could  have 
a  fee  conditional. 

1Litt.,346,347.         » Ibid,  348.  3  Ibid.,  349.  *  Ibid.,  350, 351. 
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Those  who  differ  from  Littleton  say  that,  as  the  fee- 
simple  was  to  commence  on  a  condition  precedent,  it  could 
not  pass  till  that  condition  was  performed ;  and  in  support 
of  this  opinion,  they  vouch  authorities  in  the  reigns  of 
the  three  Edwards  and  of  Richard  II.  But  the  cases  relied 
upon  seem,  many  of  them,  to  differ  from  this  in  the  grand 
circumstance  which  constitutes  the  foundation  of  Little- 
ton's opinion,  for  it  is  not  expressly  said  in  any  of  them 
that  livery  of  seisin  was  made ;  and  Littleton  has  himself 
said,  in  the  preceding  section,  that  without  livery  nothing 
of  the  freehold  and  inheritance  passed.  It  is  therefore 
argued  on  the  other  side,  with  some  show  of  reason,  that 
when  the  lessor  made  livery,  as  in  the  present  case,  it 
would  not  be  consistent  that  against  his  own  livery  a  free- 
hold should  remain  in  him ;  and,  secondly,  it  being  a  rule 
of  law  that  livery  must  pass  a  present  freehold  to  some 
person,  and  cannot  give  a  freehold  infuturo,  therefore  the 
freehold  and  inheritance  must  pass  immediately,  and  not 
expect  till  the  condition  was  performed.  These  were 
principles  well  known  in  the  time  of  Littleton ;  and  his 
commentator  declares  that  there  is  both  reason  and  au- 
thority on  his  side.1  Upon  the  shifting  of  the  freehold 
and  inheritance  on  conditions  and  contingencies,  Bracton 
had  been  very  explicit,  as  we  have  shown  in  the  former 
part  of  this  work.2 

If,  by  the  act  of  God,  a  condition  was  rendered  impossible 
to  be  performed,  the  law  permitted  the  party  to  acquit 
himself  by  acting  as  nearly  as  could  be  according  to  the 
spirit  and  design  of  it.  Thus,  if  a  feoffment  was  made  on 
condition  that  the  feoffee  should  give  the  land  back  to  the 
feoffor  and  his  wife,  and  the  heirs  of  their  two  bodies, 
with  remainder  to  the  right  heirs  of  the  feoffor ;  there,  if 
the  husband  died  in  the  lifetime  of  the  wife,  before  any 
estate  in  tail  was  made,  he  might  fulfil  the  condition  by 
making  an  estate  as  much  like  the  other  as  possible,  which 
Littleton  thinks  he  would  do  by  giving  the  wife  an  estate 
for  life,  without  impeachment  of  waste,  with  remainder, 
after  her  decease,  to  the  heirs  of  the  body  of  the  husband, 
remainder  to  the  right  heirs  of  the  husband ;  for  as  she 
could  not  have  an  estate  in  tail,  it  was  reasonable  she 
should  at  least  have  an  estate  without  impeachment  of 

1 1  Inst.,  217.  2  Vide  vol.  ii,  c.  v. 
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waste,  which  was  one  advantageous  property  of  an  entail.1 
If  the  husband  and  wife  both  died,  leaving  issue  before 
the  gift  was  made,  then  our  author  thought  an  estate  should 
be  made  to  the  issue,  and  to  the  heirs  of  the  body  of  his 
father  and  mother,  remainder  to  the  right  heirs  of  the 
father.2  Again,  if  there  was  a  condition  to  infeoff  several 
persons  to  them  and  their  heirs,  and  they  have  all  died 
before  the  estate  was  made,  then  an  estate  should  be  made 
to  the  heir  of  him  that  survived  of  them,  habendum  to  him 
and  the  heirs  of  the  survivor ; 3  for  this  would  keep  the 
land  in  -the  line  for  which  it  was  intended ;  whereas,  if  the 
limitation  had  been  to  the  heirs  of  the  son,  then  it  might, 
upon  failure  of  heirs  on  the  part  of  his  father,  go  to  those 
ex  parte  maternd,.* 

If  the  feoffee  did  anything  that  affected  the  land,  and 
disabled  himself  from  making  as  good  and  complete  an 
estate  as  when  he  was  infeoffed,  the  feoffor  might  enter. 
As  if  a  feoffee,  before  the  performance  of  the  conditio^ 
infeoffed  another,  or  made  an  estate  for  life  or  years  to 
another ; 5  if  he  married  before  the  condition  performed 
(for  his  wife  became  entitled  to  dower  out  of  the  land 
whether  he  made  the  estate  or  not) ; 6  if  he  charged  the 
land  with  a  rent,  or  bound  himself  in  a  statute,  the  feoffor 
might  enter ;  nevertheless,  when  the  feoffor  entered,  all 
incumbrances  and  charges  made  by  the  feoffee  were  de- 
feated and  void.7 

The  last  order  of  estates  upon  condition  and  deed,  now 
in  use,  was  where  a  restraint  was  imposed  on  the  feoffee 
with  regard  to  alienation,  or  any  other  circumstance.  In 
the  early  ages  of  our  law  a  feoffor  considered  a  gralbt  so 
much  in  the  light  of  a  gratuity  that  he  subjected  it  to 
almost  any  sort  of  restraint  and  condition  which  did  not 
tend  to  the  evident  breach  of  some  law.  With  respect  to 
alienation,  it  was  very  common,  in  the  clause  of  permis- 
sion to  alien,  to  add  excepiis  viris  religiosis  et  Judceis;  and 
when  a  clause  was  necessary  to  enable  the  feoffee  to  alien, 
it  was  not  remarkable  that  it  should  be  given  with  certain 
restrictions.8  It  was  not  uncommon  to  add  a  prohibition 
from  aliening  at  all,  and  very  frequent  to  impose  a  fine  for 
alienation.  These  and  many  other  checks  were  thought 
to  be  lawful  and  reasonable  for  feoffors  to  affix  to  their 

1  Litt.,  352.         s  Ibid.,  354.         6  Litt.,  355, 356.        » Ibid.,  358. 
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grants,  in  consideration  of  the  possibility  of  reverter, 
which  the  law  supposed  to  remain  in  them  after  their 
feoffment ;  but  the  statute  quia  emptores  took  away  the 
force  of  this  reason,  as  since  that  act  nothing  remained  in 
the  feoffor  after  the  feoffment  in  fee.  "We  find  it  accord- 
ingly laid  down  by  Littleton  that  a  feoffment  in  fee,  upon 
condition  that  the  feoffee  should  not  alien,  was  void  in 
law ;  for  the  law  annexing  to  the  tenant  in  fee  the  power 
of  alienation,  it  would  never  endure  a  condition  that  was 
to  take  away  all  the  power  it  gave.1  But  it  was  still 
held  that  a  partial  restraint  might  still  be  imposed,  as 
that  the  feoffee  in  fee  should  not  alien  to  a  particular 
person.2 

Such  conditions  were  good,  when  calculated  not  to  de- 
feat, but  rather  to  favor,  the  great  designs  of  the  law. 
Thus  restraints  on  alienation  carried  a  more  plausible 
color  when  connected  with  estates-tail,  the  law  having 
pronounced  that  those  should  be  maintained  in  the  form 
which  was  given  to  them  by  the  donor.  If,  therefore, 
land  was  given  in  tail  on  condition  that  none  of  the  ten- 
ants in  tail  should  alien  in  fee,  in  tail,  or  for  the  life  of 
another,  but  only  for  their  own  lives ;  this  was  adjudged 
a  good  condition,  because  such  alienation  and  discontinu- 
ance would  be  contrary  to  the  will  of  the  donor.3  Again, 
a  gift  in  tail  might  be  made  upon  condition  that  if  the 
tenant  in  tail  or  his  heirs  aliened  in  fee,  in  tail,  or  for 
term  of  another  man's  life ;  and  also,  if  all  the  issue  of 
the  tenant  failed,  then  it  should  be  lawful  for  the  donor 
and  his  heirs  to  enter.  Such  conditions  were  held  to  be 
goodj  so  as  not  to  defeat,  but  to  save  the  entail  to  the 
reversioner,  that  being  the  course  in  which  the  law  would 
otherwise  dispose  of  the  land.4  We  have  before  seen  that 
such  conditions  for  preserving  entails  were  sometimes  car- 
ried further  than  the  judges  thought  proper  to  support 
them.5 

Thus  far  of  estates  upon  condition  by  deed :  estates  held 
upon  condition  in  law  might,  in  the  full  extent  of  the 
term,  include  most  estates  in  the  law,  as  there  was  hardly 
a  holding  that  did  not  bind  the  tenant  to  certain  terms, 
which  might  be  said  to  be  the  conditions  on  which  he 
held  his  estate.     Thus,  if  a  parkership  was  granted  for 

1  Litt.,  360.       'Ibid.,  361.       8  Ibid.,  362.       *  Ibid,  364.       B  Vide  ante. 
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life,  there  was  a  condition  in  law  annexed  to  such  office, 
that  the  parker  should  do  his  duty,  or  otherwise  the 
grantor  might  oust  him.1  There  were  many  instances  of 
that  kind,  which  can  very  easily  be  supplied  by  the 
imagination  of  the  reader. 

All  the  different  estates  before-mentioned  might  belong 
to  more  persons  than  one ;  and  when  an  estate  was  so  pos- 
sessed, the  owners  were  either  parceners,  joint-tenants,  or 
tenants  in  common.  The  nature  of  such  tenancies  has  not 
hitherto  been  sufficiently  discussed :  but  they  were  now 
become  too  important  an  article  to  be  passed  over.  "We 
shall  begin  with  parceners. 

These  were  when  daughters  or  other  female  heirs  took 

f  an  estate  in  fee  or  in  tail  by  descent ;  and  in 

.....„,,..  such  case  they  were  all* reckoned  but  as  one 
heir.  As  some  might  feel  an  inconvenience  in  possessing 
land  in  this  way,  the  law  had  furnished  a  writ  de  parti- 
tione  faciendd,  which  we  find  mentioned  so  early  as  the 
time  of  Bracton  as  a  judicial  proceeding,  by  which  one 
or  more  parceners  might  compel  the  others  to  come  into  a 
partition  of  the  estate  amongst  them.2  A  partition  was 
sometimes  made  by  deed  or  by  parole,3  with  the  general 
consent  of  all  the  parties.  Thus,  either  some  friends 
would  divide  the  land  as  nearly  in  equality  as  could  be, 
and  the  eldest  made  the  first  choice ;  or  it  would-be 
agreed  between  them,  that  each  should  have  certain  par- 
ticular tenements.4  In  these  cases,  the  part  the  eldest 
sister  had  used  to  be  called,  by  way  of  distinction,  the 
enitia  pars.  If  the  eldest  sister  made  the  partition,  it  was 
thought  a  reasonable  piece  of  equity  that  she  should 
choose  last,  cujus  est  divisio  alterius  est  elecUo.  Another 
voluntary  partition  was  by  lot :  they  used  to  write  upon 
separate  scrolls  different  parts  of  the  land,  and  these  be- 
ing rolled  up  in  wax,  and  mixed  together,  the  eldest  sister 
drew  the  first  ball,  and  then  the  others.5  If  they  could 
come  to  no  agreement  about  either  of  these  amicable 
methods,  they  then  had  recourse  to  the  compulsory  one, 
by  writ  de  partitione  faciendd.6 

The  judgment  upon  this  writ  was,  that  partition  should 
be  made  between  the  parties,  and  that  the  sheriff  should 
go  in  person  to  the  land,  and,  by  the  oaths  of  twelve  men 

1  Litt.,  387.  "  Litt.,  250.  »  Ibid.,  246. 

2  Vide  vol.  ii.,  c.  vi.  *  Ibid.,  243, 244.  •  Ibid.,  247. 
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of  his  bailiwick,  make  partition,  assigning  a  part  to  each 
parcener ;  no  mention  was  to  be  made  in  this  judgment 
of  any  preference  to  the  eldest  Bister  beyond  the  others ; l 
but  it  was  left  wholly  to  the  sheriff  to  assign  as  he 
pleased;  and  he  was  to  certify  the  partition  to  the 
justices.2 

A  partition  need  not  be  made  between  all  the  parceners ; 
for  if  there  were  three  parceners,  and  the  youngest  would 
have  partition,  and  the  other  two  would  rather  hold  in 
parcenary,  then  one  part  might  be  allotted  in  severalty 
to  the  one  who  wished  it.  But  this  was  in  case  of  par- 
tition by  agreement  only  ;  for  on  a  writ,  there  must  be  a 
partition  of  the  whole.3 

Whether  partition  was  made  by  the  sheriff  under  the 
sanction  of  law,  or  by  the  parties  upon  an  agreement,  the 
great  object  of  both  was  to  obtain  an  equality ;  and  there- 
fore, when  property  was  circumstanced  in  a  particular 
way,  there  was  some  difficulty  so  to  marshal  it  that  every 
claimant  might  have  a  lawful  equality.  For  instance,  if 
two  houses  descended  to  two  parceners,  the  one  producing 
twenty  shillings,  the  other  ten  shillings  rent  per  ann., 
partition  might  be  made  in  this  manner :  each  parcener 
might  have  a  house,  and  she  who  had  that  worth  twenty 
shillings  per  annum,  would  be  required  to  pay  a  yearly 
rent  of  five  shillings  issuing  out  of  her  house  to  the  other 
parcener  and  her  heirs.*  This,  though  without  deed,  be- 
ing a  rent-charge,  might  be  distrained  for,  into  whatso- 
ever hands  the  land  went.5 

If  a  partition  was  made  between  tenants  in  fee,  and  it 
was  found  afterwards  to  be  unequal,  it  was,  nevertheless, 
binding  on  all  parties;  but  not  so  between  tenants  in  tail; 
for  though  they  were  bound  during  their  lives,  yet  the 
issue  of  either  might  disagree  to  the  partition,  and  enter 
upon  the  land,  and  occupy  the  whole  in  common,  as  if 
no  partition  had  been,  made.6  In  like  manner,  if  a  par- 
tition was  made  by  a  parcener's  husband,  she  might  enter 
after  his  death.7  The  same  of  a  parcener  within  age, 
who  might  enter  either  before  or  after  she  came  of  age ; 
but  if,  when  of  full  age,  she  took  all  the  profits  of  her 
allotment,  this  would  be  construed  such  an  agreement  as 
would  confirm  the  partition.8 

1  Litt.,  248.  *  Ibid.,  276.  6  Ibid.,  252, 253.  '  Ibid.,  256. 

'Ibid.,  249.  *  Ibid.,  251.  « Ibid.,  255.  8 Ibid., 258. 
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The  statute  de  donis  created  some  difficulties  in  the  way 
of  partitions.  Thus,  if  lands  descended  to  two  daughters 
in  fee  and  in  tail,  and,  upon  a  partition,  one  took  the 
lands  in  tail,  and  the  other  those  in  fee ;  if  she  who  took 
the  land  in  fee  aliened  it,  and  then  died  leaving  issue,  the 
issue  might  enter  into  the  lands  in  tail,  and  hold  them  in 
purparty  with  the  aunt.1 

^here  was  a  species  of  estates-tail  that  created  still 
greater  difficulties  in  making  partitions,  and  these  were 
estates  in  frank-marriage.  If  a  man  was  seized  in  fee,  and 
had  two  daughters,  and  on  the  marriage  of  the  eldest  he 
gave  lands  in  frank-marriage,  and  afterwards  died  seized 
of  lands  of  greater  value  than  those  given  in  frank-mar- 
riage ;  it  was  a  rule,  in  such  case,  that  neither  the  hus- 
band nor  wife  should  have  any  purparty  in  such  remnant 
of  the  estate,  unless  they  would  put  their  lands  held  in 
frank-marriage  into  what  was  called  hotchpot  with  the 
remnant,  and  so  make  an  equal  division  of  both  together: 
if  she  would  not  agree  to  this,  then  the  youngest  might 
hold  the  remnant  to  her  separate  use.2  A  gift  in  frank- 
marriage  being  an  advancement  to  a  child,  it  was  collected 
from  such  refusal  to  put  into  hotchpot,  that  she  was  con- 
scious she  was  sufficiently  advanced ;  and  therefore  it  was 
but  reasonable,  that  she  should  have  no  claim  on  what 
remained  for  the  other  child.3  This  law  of  hotchpot  held 
only  where  the  lands  descended  from  the  donor ;  and  it 
did  not  take  place  if  they  came  from  any  ancestor  of  his ;  * 
nor  where  the  lands  in  frank-marriage  and  the  others 
were  of  equal  value ; 5  nor  in  any  case  where  lands  did  not 
descend  in  fee-simple : 6  all  donees  but  those  in  frank-mar- 
riage might  have  their  purparty  in  such  descended  land 
without  coming  into  hotchpot.7 

It  was  a  rule,  that  should  one  of  the  parceners  be  evicted 
of  her  part  by  one  who  had  lawful  title,  she  might  have 
a  claim  upon  the  other  allotments,  as  if  no  partition  had 
been  made.8  Thus,  if  land,  part  of  which  was  possessed 
by  just  title,  and  part  acquired  by  disseisin,  descended  on 
two  parceners ;  and  the  disseizee  being  an  infant,  and  so 
not  barred  of  his  entry  by  the  descent,  entered  on  the 
parcener  to  whom  the  land  of  which  he  had  been  disseized 
was  assigned,  then  she  might  enter  upon  her  sister,  and 

•*  Litt.,  260, 261.  a  Ibid.,  269.  6  Ibid,  273.  '  Ibid.,  275. 

1  Ibid,  266-268.  *  Ibid,  272.  « Ibid,  274  8  Ibid,  263. 
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hold  her  share  in  parcenary  with  her.  But  if  she  had 
aliened  the  land  in  fee,  and  the  infant  had  entered  on  the 
alienee,  it  was  held,  the  parcener  could  not  then  enter  on 
her  co-parcener ;  but  she  might,  if  she  aliened  only  a  par- 
ticular estate,  and  continued  seized  of  the  reversion.1  If 
one  parcener  aliened,  the  others  might  have  a  writ  of 
partition  against  the  alienee.2 

Thus  stood  the  law  concerning  parceners.  Parceners 
were  usually  females ;  none  but  females  being  able  to  take 
an  estate  together,  by  the  general  law  of  the  kingdom. 
But  by  the  custom  of  gavelkind,  males  might  hold  lands 
in  parcenary;  the  descent  there  being  to  all  the  males 
equally.3 

The  condition  of  joint-tenants  bore  some  apparent  affinity 
to  that  of  parceners,  but  there  was  a  material 
difference  between  them.  The  first  difference  °m'"'enanta- 
was,  that  joint-tenants  took  their  estate  by  purchase,  and 
not  by  descent.4  Again,  the  nature  of  joint-tenancy  was, 
that  the  surviving  tenant  should  have  the  entire  estate  to 
himself.  Thus,  if  three  were  enfeoffed  in  fee,  and  two 
had  issue  and  died,  yet  the  third  would  take  the  whole. 
But  it  was  different  with  parceners ;  for  if  there  were 
three  parceners,  and  one  died  leaving  issue,  that  issue  took 
the  part  belonging  to  the  parcener ;  and  if  she  died  with- 
out issue,  her  co-heirs  would  take  her  part  as  parceners, 
and  not  as  joint-tenants.5  It  was  not  only  among  joint- 
tenants  of  estates  of  freehold  that  survivorship  prevailed, 
but  it  held  also  between  those  who  had  a  joint  estate  or 
possession  of  a  chattel,  real  or  personal ;  as  of  a  lease  for 
years,  or  of  a  horse : 6  the  same  of  a  debt  or  duty ;  for  if 
an  obligation  was  made  to  many,  the  survivor  would  have 
the  whole  debt:  the  same  of  other  covenants  and  con- 
tracts.7 But  this  did  not  extend  to  merchants;  for  it  was 
laid  down  by  our  law,  that  jus  aecrescendi  inter  mercatores 
pro  beneficio  commercii  locum  non  habet* 

An  estate  was  sometimes  so  limited,  that  the  feoffees 
were  joint-tenants  for  their  lives,  and  tenants  in  common 
of  the  inheritance.  As  where  lands  were  given  to  two 
men  and  to  the  heirs  of  their  two  bodies  begotten ;  in 
this  case,  the  donees  had  a  joint  estate  for  their  lives,  and 
yet  they  had  several  inheritances  ;  for  if  one  of  the  donees 

1  Litt.,  262.  3  Ibid.,  265.  *  ibid.,  280.  '  Ibid.,  282. 

8  Ibid.,  264.  *  Ibid.,  277.  *  Ibid.,  281.  8  1  Inst.,  182. 
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had  issue  and  died,  the  other  would  have  the  whole  by 
survivorship  for  his  life ;  and  if  the  survivor  had  likewise 
issue  and  died,  then  the  issue  of  one  would  have  the  one 
moiety,  and  the  issue  of  the  other  the  other  moiety,  and 
they  would  hold  them  in  common.  For  the  former  words 
gave  a  complete  estate  to  the  donees  for  their  joint  lives ; 
and  as  they  could  not  by  possibility  have  an  heir  between 
them,  the  law  gave  them  such  an  inheritance  as  they 
could  take ;  namely,  to  the  heirs  which  each  should  respec- 
tively beget  in  marriage:  the  inheritances,  therefore,  must 
of  necessity  be  several,  without  any  survivorship  between 
the  issue.1  Again,  if  lands  were  given  to  two  and  to  the 
heirs  of  one,  they  were  joint-tenants  for  life,  and  one  of 
them  had  the  fee-simple;  and  if  he  who  had  the  fee- 
simple  died,  the  other  tenant  had  the  entirety  by  sur- 
vivorship.2 

The  title  of  survivorship  superseded  all  charges  and 
encumbrances  made  by  the  joint-tenant:  thus,  a  rent- 
charge  granted  by  a  joint-tenant  would  be  good  during 
his  life,  but  void  as  against  the  other  joint-tenant.  It 
was  otherwise  in  case  of  a  parcener ;  because  the  surviving 
parcener  took  by  descent  from  the  parcener  who  died, 
which  the  joint-tenant  did  not.3  If  a  joint-tenant  could 
not  encumber  the  estate,  so  neither  could  he  devise  it ; 
but  a  parcener  could  devise  her  moiety.4  The  survivor- 
ship was  a  title  paramount  to  everything  that  the  joint- 
tenant  could  do;  the  whole  estate  was  considered  as 
belonging  to  each,  and  therefore  it  would  be  disposing  of 
the  property  of  others  for  one  to  have  prevented  its  com- 
ing to  the  longest  liver  in  as  perfect  a  state  as  when  the 
gift  was  originally  made  to  them.  It  is  upon  this  idea 
that  joint-tenants  were  said  to  be  seized  per  my  etper  tout; 
or,  as  Littleton  more  fully  expresses  it,  "  In  every  parcel, 
and  by  every  parcel,  and  by  all  the  lands  and  tenements 
in  one  tenant,  jointly  seized  with  his  companion." 5  So 
great  a  favorite  was  this  joint  estate  in  the  law,  that 
though  it  might  be  parted  by  the  agreement  of  the  joint- 
tenants,  yet  there  was  no  writ  to  compel  a  partition  as 
between  parceners.6  Notwithstanding  the  above  piece  of 
law,  upon  a  rent-charge  granted  by  a  joint-tenant,  if  a 
lease  was  made  by  a  joint-tenant  who  died  before  the 

1  Litt.,  283.  3  Ibid.,  286.  »  Ibid.,  288. 

2  Ibid.,  285.  *  Ibid.,  287.  6  Ibid.,  290. 
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lessee  entered,  the  lessee  might,  notwithstanding,  enter ; 
and  the  reason  of  this  difference  is  stated  by  Littleton  to 
be,  because  the  tenant  bad  a  right  in  the  land  by  force  of 
the  lease,  and  therefore  the  state  of  the  land  was  altered 
in  the  life  of  the  tenant,  which  was  not  the  case  in  the 
rent-charge.1  If  land  was  given  to  a  husband  and  wife 
and  another  person,  the  husband  and  wife  took  only  half, 
because  they  are  reckoned  but  one  person  in  law.2 

The  title  of  parceners,  as  was  before  seen,  accrued  only 
by  descent ;  that  of  joint-tenants,  by  purchase ;  but  ten- 
ants in  common  might  be  by  both  titles ;  and  tenants  of 
both  the  above  descriptions  might  become  ten-  Tenantein 
ants  in  common.  Tenants  in  common  were  «™™<». 
such  as  came  to  lands  by  several  titles,  but  held  them  in 
common  pro  indiviso,  so  that  neither  knew  the  part  that 
belonged  to  him.  Thug  a  joint-tenancy  might  become  a 
tenancy  in  common ;  as  if  one  joint-tenant  aliened  in  fee 
to  another,  such  feoffee  would  hold  in  common  with  the 
other  joint-tenants,  because  he  took  his  estate  by  a  differ- 
ent title  from  that  of  the  joint-tenant  with  whom  he  held  ;3 
but  if  the  joinMenants  were  more  than  two,  those  who 
had  not  aliened  held  their  part  jointly  with  the  usual  sur- 
vivorship.4 If  an  estate  was  given  to  two  persons,  with- 
out more  saying,  the  construction  of  law  upon  it  was,  that 
they  were  joint-tenants  ;  but  if  it  was  to  two  abbots,  or  to 
an  abbot  and  a  secular  man,  and  the  like,  this  was  held  to 
be  a  tenancy  in  common.5  If  land  was  given  to  two  to 
hold,  the  one  moiety  to  one  and  his  heirs,  the  other 
moiety  to  the  .other  and  his  heirs,  it  was  a  tenancy  in 
common.6  The  same  if  a  man  infeoffed  another  of  the 
moiety  of  his  land,  the  feoffee  and  feoffor  held  in  common.7 
If  there  were  two  joint-tenants  in  fee,  and  one  let  the 
part  that  belonged  to  him  for  the  term  of  his  life,  it  was 
held,  that  in  such  case  the  reversion  was  severed,  and  the 
lessor  held  in  common  with  the  other  joint-tenant,8  ac- 
cording to  the  opinion  of  Littleton,  though  some  thought 
otherwise.  Again,  if  there  were  three  joint-tenants,  and 
one  released  afl  his  right  to  another  of  them ;  the  person 
to  whom  the  release  was  made,  would  hold  such  third 
part  with  his  companions  in  common.9    If  one  parcener 

1  Litt.,  289.  4  Ibid.,  294.  '  Ibid.,  299. 

2  Ibid.,  291.  6  Ibid.,  296,  297.  8  Ibid.,  302. 
8  Ibid.,  292.                              "  Ibid.,  298.  9  Ibid.,  334. 
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aliened  to  a  stranger,1  the  alienee  would  hold  in  common 
with  the  other  parceners. 

The  different  condition  of  joint-tenants  and  tenants  in 
common  occasioned  a  difference  in  the  actions  they 
brought ;  they  were  sometimes  to  be  joint,  and  sometimes 
several.  In  like  manner,  tenants  in  common  in  some 
cases  might  join,  and  in  some  were  driven  to  bring  several 
actions.  For  example,  if  two  tenants  in  common  were 
disseized,  they  must  have  two  assizes,  because  they  were 
seized  by  several  titles ;  but  it  was  otherwise  of  joint- 
tenants,  who,  on  account  of  their  joint-title,  must  join  in 
one  assize.2  The  heirs  of  two  parceners,  though  they  came 
in  by  several  titles,  would,  notwithstanding,  be  entitled 
to  one  assize,  as  long  as  the  land  remained  undivided.3 
Where  two  tenants  in  common  let  their  land,  reserving  a 
certain  rent,  and  a  pound  of  pepper,  and  a  hawk,  or  a 
horse ;  if  they  distrained  for  this,  and  the  tenant  made  a 
rescous,  in  such  case,  as  to  the  rent  and  pound  of  pepper, 
they  might  have  two  several  assizes,  but  as  to  the  hawk 
or  horse,  they  could  have  only  one.  The  reason  of  this 
difference,  as  given  by  Littleton,  is,  that  the  rent  and 
pound  of  pepper  might  be  apportioned  to  each  according 
to  his  moieties ;  but  as  no  moiety  of  a  hawk  or  horse 
could  be  had,  therefore,  notwithstanding  their  several 
titles,  they  could  have  but  one  assize  of  such  things.4 

Though  tenants  in  common  were  properly  to  have  sev- 
eral actions  of  such  things  as  concerned  the  realty,  on 
account  of  their  title  to  the  realty  being  several,  yet  in 
personal  actions  they  might  join ;  as  of  trespass,  for  break- 
ing their  houses,  breaking  their  closes,  feeding  and  spoil- 
ing their  grass,  cutting  their  woods,  fishing  in  their  pis- 
cary, and  the  like.5  In  like  manner,  they  might  bring  a 
joint  action  of  debt  for  rent,  because  it  was  in  the  person- 
alty ;  but  if  they  avowed  for  the  rent,  they  ought  to  sever, 
because  it  was  in  the  realty.6  Tenants  in  common  might 
make  partition  by  agreement ;  but  they  could  not  be  com- 
pelled by  law  to  do  it.7 

As  persons  might  be  tenants  in  common  of  a  freehold, 
bo  might  they  of  a  chattel,  whether  real  or  personal ;  and 
in  a  similar  way  might  one  joint-tenant  of  a  chattel  make 
the  person  to  whom  he  aliened  his  moiety  tenant  in  com- 

1  Litt.,  309.  s  Ibid.,  313.  « Ibid.,  315.  T  Ibid.,  318. 

8  Ibid.,  311.  'Ibid.,  314.  6  Ibid.,  316,  317. 
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mon  with  the  other  joint-tenant.1  One  tenant  in  common 
of  a  term  for  years  might  have  an  ejeetione  jirmce  against 
the  other ;  so  might  a  guardian  have  an  ejectment  of  ward 
for  lands  held  in  common ;  these  being  things  that  might 
be  apportioned  and  severed.  But  one  tenant  in  common 
could  not  have  trespass  quasi  clausum  fregit  against  the 
other,  because,  by  the  nature  of  their  estate,  each  might 
enter  and  occupy  per  my  etper  tout.  And  in  chattels  per- 
sonal, if  one  tenant  in  common  took  the  whole,  there  was 
no  remedy  in  law  for  the  other;  but  he  must  retake  it,  if 
he  could.  The  same  of  chattels  real,  that  could  not  be 
severed ;  as  the  wardship  of  the  body  (though  we  have 
seen  it  was  otherwise  of  the  land),  where  the  one  guardian 
could  only  take  the  body  out  of  the  possession  of  the  other, 
when  he  saw  a  fit  time.2 

Next  to  the  nature  of  estates,  we  are  led  to  consider 
the  modes  by  which  they  were  created  and  conveyed. 
The  most  ancient  ways  of  conveyance  were  by  feoffment 
and  by  fine,  both  which  have  been  frequently  mentioned. 
Deeds  of  release  and  of  confirmation  had  lately  become 
more  common ;  and  the  discussion  of  their  design  and 
effect  filled  some  space  in  the  learning  of  real  property. 

A  person  might  convey  all  the  right  he  had  in  lands  or 
tenements  by  a  release,  the  form  of  which  was,  Noverint 
universi,  etc.,  me  remisisse,  relax&sse,  et  omninb  de  me  et  hceredi- 
bus  meis  quietum  clam&sse  totum  jus,  titidum,  et  clameum,  quce 
kabui  et  habeo.3  "We  are  told  by  Littleton,  that  some  re- 
leases went  further,  and  added,  quce  quovismodo  in  futurum 
habere  potero  ;  but  these  words,  says  that  author,  were  null 
and  void,  for  no  right  passed  by  a  release,  but  that  which 
the  releaser  had  at  the  time.  Thus,  where  there  were 
father  and  son,  and  the  father  was  disseized,  and  the  son, 
during  the  father's  life,  released  by  deed  to  the  disseizor 
all  the  right  he  had  or  might  have  without  clause  of  war- 
ranty, and  then  the  father  died,  the  son  might  enter,  not- 
withstanding the  release  ;  because  he  had  nothing  in  the 
land  during  his  father's  life,  but  the  right  descended  to 
him  after  the  release.* 

In  cases  of  release  of  all  a  man's  right  in  lands,  the 
relessee  should  have  a  freehold  in  deed  or  in  law,  to  make 
the  release  good.5    Thus  the  son  of  the  disseizor  had  a 

1  Litt.,  319-321.  3  Ibid.,  445.  6  Ibid.,  447. 

a  Ibid.,  323.  'Ibid.,  446.    Vide  vol.  ii.,  o.  v. 
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freehold  in  law  by  the  descent  without  an  entry,  and  a 
release  so  made  to  him  would  be  good.1  In  some  cases, 
where  tbere  was  no  freehold  either  in  deed  or  in  law,  as 
where  the  disseizor  let  the  lands  for  life,  with  reversion 
to  himself,  a  release  to  the  disseizor  would  be  good,  by 
reason  of  the  reversion.2  So  if  there  were  remainders 
over,  a  release  to  any  of  the  remainder-men  was  good.3 
But  if  the  tenant  for  life  was  disseized,  a  release  to  a  re- 
mainder-man would  be  void,  because  he  had  not  a  remain- 
der in  deed,  but  only  a  right  to  a  remainder.4  Every 
release  that  was  good  to  a  reversioner,  or  remainder-man, 
was  good  to  the  freeholder ; 6  and  so  vice  versd  of  a  release 
to  the  freeholder.6 

The  form  of  a  deed  of  confirmation  was  this :  Ratifi- 
c&sse,  approbdsse,  et  confirmdsse,  etc.  A  release  and  a  confir- 
mation differed  in  many  respects.  As  for  instance :  If  a 
man  let  lands  for  life,  and  the  tenant  for  life  let  them 
for  forty  years,  and  the  first  lessor  confirmed  the  estate 
of  the  tenant  for  years,  and  afterwards  the  tenant  for  life 
died  during  the  term  for  years,  the  first  lessor  could  not 
enter.7  But  a  release  by  the  first  lessor  to  the  tenant  for 
years  would  in  this  case  be  void,  because  there  was  no 
privity  between  him  and  the  tenant  for  years ;  for  it  was 
a  rule,  that  a  release  to  a  tenant  for  years  was  not  good, 
unless  there  was  a  privity  between  him  and  the  relessor.8 
Thus  if  the  disseizor  made  a  lease  for  years,  and  the  dis- 
seizee released  to  the  termor,  it  would  be  void,  but  a  con- 
firmation would  be  good.9  If  the  disseizor  confirmed  the 
estate  of  the  disseizee,  he  had  a  clear  fee-simple,  although 
the  confirmation  was  expressed  to  be  in  tail,  for  life,  or 
for  only  an  hour.10  A  confirmation  to  a  tenant  for  life 
would  not,  like  a  release,  avail  the  remainder-man  or  re- 
versioner ;  but  a  confirmation  to  the  remainder-man  would 
bar  the  confirmor  from  entering  on  the  tenant  for  life ; 
because  such  entry,  by  defeating  the  estate  for  life,  would 
also  defeat  the  remainder,  against  his  own  confirmation.11 
If  there  were  two  disseizors,  and  a  release  was  made  to 
one  of  them,  such  relessee  might  hold  his  companion  out. 
But  according  to  some  opinions,  a  confirmation  would  not 
have  the  same  effect ;  for  nothing  was  confirmed  but  Ms 

■ ■ ' 

1  Litt.,  448.  *  Ibid.,  451.  '  Ibid.,  516.  ">  Ibid.,  519, 520. 

*  Ibid.,  449.  6  Ibid.,  452.  » Ibid.,  517.  » Ibid.,  521. 

8  Ibid.,  450.  «  Ibid.,  453.  » Ibid.,  518. 
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estate,  and  that  was  a  joint  one.1  The  same  if  one  joint- 
tenant  confirmed  the  estate  of  the  other ;  but  if  in  such 
case  the  following  words  were  added,  "  to  have  and  to 
hold  to  him  and  to  his  heirs  all  the  tenements,"  etc.,  it 
would  become  a  sole  estate  in  fee-Bimple.  It  is  therefore 
recommended  by  Littleton,  that  instead  of  confirming  the 
estate,  the  words  should  be,  "  to  have  the  said  land  to  him 
and, his  heirs,"  or  for  life,  as  the  case  might  be ;  applying 
the  words  of  confirmation  not  to  the  estate,  but  to  the 
.  land.2 

Sometimes  the  words  dedi  or  concessi  had  the  same  force 
as  confirmavi ;  as  if  the  disseizee  made  a  deed  to  the  dis- 
seizor, saying  dedi  et  concessi  the  land  in  question,  this 
would  operate  without  livery,  as  a  confirmation.3  So  if  a 
man  was  in  possession  under  a  lease  for  years,  and  a  deed 
was  made  to  him  by  the  words  dedi  or  concessi  for  life,  in 
tail,  or  in  fee,  it  would  enure  by  force  of  the  confirmation 
to  enlarge  his  estate.4  "Where  the  words  dedi  et  concessi 
would  not  enure  as  a  confirmation,  they  might  as  a  new 
grant ;  as  where  the  person  to  whom  the  deed  was  made 
had  nothing  in  the  thing  on  which  the  confirmation 
would  enure.5  Sometimes  such  grant  operated  in  extin- 
guishment of  the  thing  given  or  granted ;  as  where  a 
tenant  held  of  his  lord  by  certain  rent,  and  the  lord  by 
deed  granted  to  the  tenant  and  his  heirs  the  rent,  the  rent 
thereby  became  extinct.6 

In  like  manner  a  release  was  sometimes  construed  to 
enure  to  enlarge  an  estate,  and  sometimes  de  mitter,  and 
vest  a  right  according  to  the  fact  and  circumstances  of 
the  case.  Thus  if  a  reversioner  released  to  his  tenant  for 
a  term,  he  must  specify  the  estate  he  meant  to  give, 
whether  for  life,  in  tail,  or  in  fee ;  and  if  there  was  no 
mention  of  heirs,  the  estate  was  enlarged  only  for  life.7 
But  if  a  disseizee  released  all  his  right  to  the  disseizor, 
as  this  was  nothing  more  than  remitting  the  right  of  the 
disseizee,  there  needed  no  mention  of  heirs ;  for  the  re- 
lessee  had  a  fee-simple  at  the  time  of  the  release  made, 
and  that  which  was  before  wrongful  was  thus  made  law- 
ful ;  and  if  the  release  was  to  him  only  for  an  hour,  it 
would  enure  in  fee ;  for  a  right  being  once  gone,  was  gone 
forever.8    A  release  was  said  also  to  enure  by  way  of  ex- 

1  Litt.,  523.        3  Ibid.,  531.  6  Ibid.,  541, 542.      *  Ibid.,  465. 
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tinguishment,  where  he  to  whom  the  release  was  made 
could  not  take  the  thing  released ;  as  where  a  lord  released 
to  a  tenant  all  the  right  he  had  in  the  seigniory,  or  the 
land  :  the  same  of  a  release  to  the  tenant  of  the  land  of 
a  rent-charge,  or  common  of  pasture.1 

A  confirmation,  as  the  name  implies,  was  designed  to 
substantiate  a  defeasible  estate,  which  had  been  obtained 
either  by  right  or  by  wrong ;  and  therefore  it  was  rarely, 
if  ever,  made  in  concurrence  with  the  party  who  gave  rise 
to  the  imperfect  interest  which  it  was  meant  to  confirm. 
But  a  release,  though  applicable  to  divers  cases,  where  it 
was  certainly  a  subsequent  transaction,  and  made  upon  an 
after-thought,  as  to  divest  a  right,  or  enlarge  some  pre- 
existent  estate;  yet  was  not  unusually  adopted  as  an 
original  conveyance  for  the  transfer  of  the  freehold  and 
inheritance.  The  way  was  this :  A  deed  of  lease  was  made 
to  the  party  intended  to  be  the  purchaser  for  three  or  four 
years ;  and  when  he  had  entered  on  the  possession  im- 
mediately, or  very  soon  after,  a  release  of  the  inheritance 
was  given  to  him;  and  thus  he  became  seized  as  com- 
pletely as  if  by  #ne,  or  feoffment  with  livery  of  seisin.2 
Thus  a  lease  and  release  were  practised  as  a  full  transfer 
of  the  freehold  and  inheritance.  This,  as  well  as  a  feoff- 
ment to  a  use,  which  will  be  considered  presently,  was  a 
deviation  from  the  common-law  conveyances,  which,'  we 
shall  soon  find,  began  to  give  place  to  these  and  other 
new  modes  of  transfer,  grounded  upon  the  doctrine  of 
uses. 

In  considering  the  nature  of  conveyances  at  this  time, 
we  must  not  forget  to  speak  of  attornment,  which 

Attornment.  °  •    i.        «         ..  i    !■  e 

was  a  necessary  requisite  for  the  completion  of 
some  grants  that  were  particularly  circumstanced.  At- 
tornment was  the  agreement  of  the  tenant  to  a  grant  of  a 
seigniory,  or  of  a  rent :  or  the  agreement  of  a  donee  in  tail, 
or  termor  for  life,  or  for  years,  to  a  grant  of  the  reversion 
or  remainder.  In  the  time  of  Henry  III.,3  we  had  occasion 
to  mention  this,  among  other  topics  arising  upon  the  sub- 
ject of  tenures,  but  since  that  time  great  alterations  had 
taken  place  in  it.  "What  was  there  said,  is  confined  to  at- 
tornment of  the  former  kind  —  namely,  upon  a  grant  of 
the  lord  —  which  doctrine,  however,  appears  in  a  very 

1  Litt.,  479, 480.  '  32  Hen.  VI,  8.  3  Vide  vol.  ii,  c.  v. 


CHAP.  XXI.]  ATTORNMENT.  545 

different  point  of  view,  as  exhibited  by  Littleton.  As  this 
subject  leads  us  to  consider  very  particularly  the  relation 
between  lord  and  tenant,  it  is  well 'worthy  of  attention. 
"We  shall  therefore  take  a  short  view  of  it,  and  shall  begin 
with  grants  made  by  lords,  and  then  proceed  to  grants 
made  of  reversions  and  remainders. 

If  a  lord  granted  by  deed  the  services  of  his  tenant,  the 
tenant  must  attorn  during  the  life  of  the  grantor,  or  the 
grant  would  be  void.  The  form  of  attornment  was  either 
by  saying,  "  I  agree  to  the  grant  made  to  you,"  or,  "  I  am 
content  with  the  grant  made  to  you :  "  or,  as  were  the  most 
common  forms,  "  I  attorn  to  you  by  force  of  the  said 
grant,"  or,  "I  become  your  tenant;  "  or  by  delivering  to 
the  grantee  a  penny,  or  anything,  by  way  of  attornment.1 
So  much  did  the  validity  of  such  a  grant  depend  on  the  at- 
tornment, that  if  the  lord  made  a  second  grant,  and  the 
tenant  first  attorned  to  the  second  grantee,  he  would  have 
the  services,  and  any  attornment  afterwards  to  the  first 
grantee  would  be  void.2  If  a  manor  was  sold,  it  was  neces- 
sary all  the  tenants  should  attorn,  except  those  at  will,  for 
they  need  not.3  If  any  tenant  had  made  a  lease  for  life, 
or  in  tail,  saving  the  reversion,  the  reversioner  was  to  at- 
torn, and  not  the  tenant  for  life,  or  in  tail,  for  they  were 
not  immediately  privy  to  the  grantor.4  So  in  case  of  lord, 
mesne,  and  tenant,  the  mesne  should  attorn  to  a  grant  of 
the  services  by  the  lord,  and  not  the  tenant  peravaile.8 
But  it  was  otherwise  when  the  grantee  of  a  rent-charge, 
or  rent-seek,  granted  it  over,  for  then  the  tenant  of  the 
freehold,  on  which  the  rent  was  charged,  was  to  attorn ; 
for  the  avowry  was  not  to  be  made  on  any  person,  but  as  in 
lands  charged  with  the  distress.9  So  where  lands  were  let 
for  life,  with  remainder  over  in  fee,  and  the  lord  granted 
the  services,  it  was  sufficient  if  the  tenant  for  life  attorned ; 
for  he  in  remainder  could  not  be  said  to  be  tenant  to  the 
lord  to  this  purpose,  till  after  the  death  of  the  tenant  for 
life.  Yet  if  such  remainder-man  died  without  heir,  the 
lord  would  have  the  remainder  by  escheat.7 

Thus  far  of  attornment,  where  it  was  necessary  to  com- 
plete a  grant  of  services  or  of  rent.  We  have  before  said 
that  it  was  also  necessary  where  land  was  let  for  years,  for 
life,  or  in  tail,  and  the  reversion  was  granted  either  for  life, 

1  Litt.,  551.  s  Ibid.,  553.  5  Ibid.,  555.  '  Ibid.,  557. 

2  Ibid.,  552.  « Ibid.,  554.  •  Ibid.,  556. 

46*  2K 


546  HENRY  VI.  AND  EDWARD  IV.  [CHAP.  XXI. 

in  tail,  or  in  fee ;  for  in  such  cases  it  was  requisite  that  the 
tenant  for  years  should  attorn  to  the  grantee  in  the  life  of 
the  grantor ;  and  by  such  attornment  the  freeholder  would 
pass  without  any  livery  of  seisin.1  In  like  manner,  if  land 
was  let  in  tail,  or  for  life,  with  remainder  over  in  fee,  the 
remainder  over  could  not  be  granted  without  the  attorn- 
ment of  the  tenant  of  the  land.2  Where  land  was  let  for 
years,  remainder  to  another  for  life,  reserving  a  rent  to  the 
lessor,  and  livery  of  seisin  was  made  to  the  tenant  for 
years;  if  the  reversion  was  granted,  and  the  tenant  for  life 
attorned,  the  grantee  by  force  of  such  attornment  might 
distrain  the  tenant  for  years  for  rent  due  after  such  attorn- 
ment; for  where  a  reversion  depended  upon  an  estate  of 
freehold,  the  attornment  of  the  freeholder  was  sufficient.3 
We  have  hitherto  been  speaking  of  a  grant  by  deed :  there 
was  some  difference  where  the  grant  was  made  by  fine. 
For  if  the  lord  granted  his  services  by  fine,  they  were 
immediately  in  the  grantee  by  force  of  the  fine,  but  yet  the 
lord  could  not  distrain  for  them  without  attornment. 
However,  if  the  tenant  died,  leaving  an  heir  within  age, 
the  grantee  would  have  the  wardship,  the  seigniory  being 
in  him  by  the  fine  without  attornment :  the  same  of  an 
escheat.*  So  if  a  reversion  dependent  on  an  estate  for  life 
was  granted  by  fine,  the  reversion  was  immediately  in  the 
grantee  by  force  of  the  fine,  but  he  could  have  no  action 
of  waste  without  attornment ;  yet,  if  the  tenant  for  life 
aliened  in  fee,  the  grantee  might  enter,  such  alienation 
being  to  his  disherison,  as  he  had  the  reversion.6  The 
lord  in  the  above  case  could  not  have  relief  without  attorn- 
ment, because  this  was  a  matter  that  lay  in  distress,  and 
he  could  not  avow  the  taking  to  be  good  and  lawful,  as 
was  before  observed,  without  attornment.  To  establish 
wardship  or  escheat,  there  needed  no  distress  but  an  entry, 
which  he  had  by  force  of  the  fine.6  So,  if  there  were  lord, 
mesne,  and  tenant,  and  the  mesne  made  a  grant  of  the 
services  of  his  tenant,  and  then  the  grantee  died  without 
heir,  the  services  of  the  mesnalty  would  escheat  to  the  lord 
paramount,  and  he  might  distrain  for  them,  notwithstand- 
ing there  had  been  no  attornment;  and  this  for  two 
reasons,  given  by  Littleton :  First,  because  the  mesnalty 
was  in  the  grantee  by  force  of  the  fine,  and  so,  being  very 

1  Litt.,  567, 568.  8  Ibid..  571.  *  Ibid.,  580, 581. 
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tenant  to  the  lord  paramount,  he  might  avow  upon  him, 
though  he  was  not  compelled  so  to  do ;  and  if  the  grantor 
had  died  without  heir,  during  the  life  of  the  grantee,  he 
could  have  been  compelled  to  avow  upon  the  grantee. 
Secondly,  because  the  lord  paramount  claimed  the  mesnalty, 
not  by  force  of  the  grant  by  fine,  but  by  virtue  of  the  seign- 
iory paramount.1 

In  like  manner,  for  a  similar  reason,  if  a  reversion  de- 
pendent on  an  estate  for  life  was  granted  by  force,  and  the 
grantee  died  without  heir,  the  lord  would  have  the  rever- 
sion by  escheat,  and  also  a  writ  of  waste,  notwithstanding 
that  there  was  no  attornment ;  but  where  a  person  claimed 
by  force  of  a  grant  by  fine,  as  heir,  or  assignee,  he  could  not 
distrain,  nor  avow,  nor  have  waste  without  attornment.2 

This  doctrine  of  attornment  did  not  reach  to  devisees, 
for  if  a  rent-tenure  or  rent-charge  was  devised  by  will,  the 
devisee  might  distrain  without  attornment,3  and  the  de- 
visee of  a  reversion  might  have  waste  without  attornment. 
The  reason  stated  by  Littleton  is,  that  the  will  of  the 
testator  should  be  performed,  whereas  it  might  be  defeated 
if  made  dependent  on  the  attornment. 

Thus  far  of  attornment  to  complete  conveyances  that 
were  lawful,  but  if  a  grant  and  fine  stood  in  need  of  this 
assent  of  the  tenant  to  perfect  the  transfer  of  the  land, 
much  more  should  an  unlawful  act,  as  a  disseisin,  in- 
trusion, or  abatement.  Thus  it  is  laid  down  by  Littleton, 
that  if  the  tenants  of  a  manor  did  not  attorn  to  the  dis- 
seizor, then,  though'  he  died  seized,  and  his  heir  was  in 
by  descent,  yet  might  the  disseizee  distrain  for  the  ser- 
vices, because  all  the  manor  did  not  descend  to  the  heir.* 

The  last  species  of  conveyance,  if  it  can  be  so  termed, 
and  that  which  was  nearly  connected  with  gifts  to  a  use, 
was  that  by  will.  The  distinction  between  gifts  of  land 
by  deed  and  by  will  became  more  strongly  marked ;  and 
although  in  a  gift  by  deed,  if  the  tenant  of  the  particular 
estate  refused  to  accept  the  livery,  the  remainder  was 
void,  yet,  if  the  first  devisee  refused,  the  remainder  was 
still  good,  and  he  took  in  possession  immediately.6  An- 
other distinction  was  this :  if  land  was  given  to  a  man 
and  the  heirs-male  of  his  body,  and  he  had  issue  a  son 
and  a  daughter,  and  died,  the  son  entered,  and  the  daugh- 

'Litt.,583.  s  Ibid.,  585.  *  3  Hen.  VI.,  4 ;  37  Hen.  VI.,  37. 
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ter  had  issue  a  son  and  died,  and  then  the  donee  died 
without  issue-male,  here  the  son  of  the  daughter  was  not 
to  have  the  land,  though  he  was  heir-male,  but  if  it  had 
been  by  devisee  he  would.1 

A  notion  had  begun  to  prevail  respecting  the  devise  of 
a  chattel  which  was  entirely  novel.  A  gift  of  a  chattel 
without  any  specification,  or  if  for  life,  was  heretofore 
considered  as  a  gift  forever ;  a  chattel  not  being  respected 
by  the  law  in  the  light  of  such  permanent  property  as 
might  be  limited  over  from  one  to  another,  after  the  death 
of  the  possessor.  But,  at  length,  the  following  method 
was  hit  upon,  by  which  a  chattel  might  be  bequeathed 
over,  in  like  manner  with  real  property.  It  was  held  that 
a  man  might  give,  by  will,  a  book  to  one  of  his  executors, 
to  have  and  use  for  the  term  of  his  life ;  remainder  to  his 
other  executor,  to  have  and  use  for  the  term  of  his  life; 
and  then  to  the  parishioners  of  such  a  parish.  The  reason 
of  this  opinion  was,  because  only  the  use  was  given  for 
life ;  and  therefore  a  sort  of  remainder  over  night  might 

An  executory  be  reasonable  and  consistent  therewith.  Such 
devise.  wag  £ke  origin  0f  that  sort  of  gifts  which  in 
later  times  have  been  called  executory  devises? 

In  following  the  history  of  revolutipns  in  the  laws  re- 
lating to  property,  the  reader's  attention  has  been  princi- 
pally taken  up  with  that  artificial  and  refined  system 
upon  which  a  title  to  land  and  inheritances  was  governed ; 
the  magnitude  as  well  as  the  difficulty  of  the  subject  re- 
quiring a  very  close  and  serious  examination.     The  law 

~.  ^ ...      of  chattels  is  of  a  less  complicated  nature,  and 

Of  chattels.       ,      .  .  .  .     *\     .  .     .    .         ' 

being  regulated,  upon  principles  of  plain  sense, 
independently  of  the  influence  of  any  peculiar  system  of 
things,  is  more  easily  comprehended.  The  few  opportu- 
nities that  have  hitherto  presented  themselves  of  speaking 
on  this  part  of  our  inquiry,  were  when  we  considered  the 
several  actions  in  which  chattels  might  become  the  objects 
of  judicial  discussion ;  and  such  idea  of  this  kind  of  prop- 
erty as  could  be  collected  from  thence,  must  be  very  im- 
perfect. As  personal  property  had  of  late  years  been 
growing  into  greater  consideration,  owing  to  the  increase 
of  trade  and  manufactures,  it  became  more  agitated  in 
our  courts ;  and  lawyers  bestowed  upon  it  some  share  of 

1  27  Hen.  VI. ;  11  Hen.  VI.,  12.  2  37  Hen.  VI.,  30 ;  Bro.  ibid.,  13. 
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that  attention  which  seems  before  to  have  been  wholly 
engrossed  by  the  learning  of  real  property.  The  reports 
of  this  period  furnish  several  cases  upon  the  qualities  and 
incidents  of  this  sort  of  property,  with  the  nature  of  con- 
tracts and  agreements  and  other  methods  of  transferring 
it  from  one  to  another.  These  are  almost  new  subjects ; 
and  as  they  constitute  the  foundation  of  what  has  since 
been  raised  in  modern  times  to  such  a  height  as  nearly  to 
overshadow  and  obscure  the  law  of  estates,  they  become 
extremely  deserving  the  curiosity  of  a  juridical  historian. 
The  first  point  to  be  considered  on  this  subject  is  what 
things  were  deemed  of  sufficient  importance  to  come  un- 
der the  denomination  of  property.  Animals  that  were 
properly  feros  natures  were  not  considered  as  being  the 
property  of  any  one.  However,  there  was  a  sort  of  in- 
complete property  that  accrued  ratione  soli,  and  gave  the 
owner  a  title  to  an  action  for  an  injury  done  to  them. 
Thus  it  was  laid  down,  that  a  person  who  had  a  park  or  a 
warren,  had  not  therefore  such  a  property  in  the  game 
thereof  as  in  an  action  of  trespass  for  taking  them  to  call 
them  lepores  suos  or  damns  suas  ;  but  yet  he  might  declare 
for  mille  lepores,  or  damas  viginti ;  and  so  it  was  adjudged 
over  and  over  again.1  The  same  of  doves  and  hawks.2 
The  idea  was  carried  so  far  as  for  it  to  be  laid  down  for 
law,  that  no  gift  could  be  made  of  a  deer  in  a  park ;  and 
this  seems  to  have  been  a  general  opinion ;  but  Chief- 
Justice  Brian  endeavored  to  make  this  exception  to  it, 
that  a  white  deer,  or  any  that  seemed  to  be  identified  by 
some  peculiarity,  might  be  given  away  as  a  thing  in 
which  a  man  had  a  clear  property;3  and  this  distinction 
seems  to  conform  with  what  had  been  laid  down  in  a 
former  period,  that  a  man  might  have  property  in  a  tame 
deer.*  The  scruple  concerning  the  meaning  of  meum  and 
tuum  was  once  carried  to  a  very  extravagant  length  ;  for 
in  an  action  de  maU  ignem  custodieno,  the  writ  was  ignem 
suum,  which  was  excepted  to  because  no  one  could  have 
'property  in  fire  ;  but  the  objection  was  overruled  as  frivo- 
lous.5 If  a  man  came  into  the  freehold  of  another  and 
cut  trees  and  made  timber  of  them,  the  property  was  con- 
sidered as  remaining  in  the  owner  of  the  soil  till  it  was 

1  3  Hen.  VI,  55 ;  7  Hen.  VI,  38 ;  22  Hen.  VI,  59.     <  43  Edw.  Ill,  24. 
2 16  Edw.  IV,  7.  6  2  Hen.  IV,  18. 

8  18  Edw.  IV,  14. 
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carried  away.1  If  a  sow  was  taken  by  way  of  distress, 
and  then  pigged,  the  owner  might  have  replevin  of  the 
pigs  as  well  as  the  sow,  and  recover  damages  for  both.2 

It  was  a  very  old  rule  of  law,  that  a  man's  property 
in  anything  should  not  be  transferred  by  the  wrongful 
taking  of  it;  a  thing  therefore  so  taken  remained  the 
property  of  the  owner,  whatsoever  hands  it  might  pass 
through,  or  by  whatsoever  means,  except  only  by  a  sale 
in  market  overt ;  to  which  the  law,  for  the  security  and 
confidence  necessary  in  the  dealings  of  men,  allowed  such 
credit  for  fairness,  as  to  convey  a  clear  title  to  a  pur- 
chaser. But  if  goods  were  sold  in  this  public  manner  by 
a  collusion  between  the  buyer  and  seller,  or  if  the  buyer 
knew  that  the  vendor  had  taken  them  wrongfully,  then 
the  property  would  not  be  changed ; 3  and  some  went  so 
far  as  to  hold,  that  if  the  toll  of  the  market  was  not  paid, 
the  property  would  not  be  changed.4  In  such  cases,  and 
where  the  sale  was  not  in  market  overt,  the  law  was,  that 
the  owner  might  take  his  goods  wheresoever  he  found 
them ;  but  the  seller  would  nevertheless  be  entitled  to  all 
the  price  agreed  for  between  him  and  the  buyer,  who  had 
no  recompense  but  the  admonition  of  caveat  emptor  to 
make  him  more  circumspect  on  other  occasions.6  If  a 
man  took  the  goods  of  another,  and  offered  them  to  an 
image,  the  superstition  of  the  age  had  allowed  this  to  be 
as  complete  a  change  of  property  as  a  sale  in  a  market  or 
fair ;  but  if  they  came  back  to  the  hands  of  the  first  tres- 
passer, the  owner  might  take  them.6 

The  construction  of  the  common  law  upon  the  law  of 
nations  was,  that  any  one  might  seize  the  goods  of  the 
king's  enemies  imported  into  the  kingdom ;  and  also  the 
goods  of  Englishmen  taken  by  such  enemies,  to  the  ex- 
clusion of  the  king,  the  admiral,  and  the  owner,  unless 
he  came  the  same  day  they  were  taken,  and  claimed  them 
ante  oeeasum  soUs.7 

The  most  usual  mode  by  which  chattels  were  trans- 

of  contracts     ferre^  fr°m  °&e  person  to  another,  was  by  bar- 
gain and  contracts  of  several  kinds,  the  law 
of  which   began  now  to  be  tolerably  well  understood. 
The  foundation  of  every  contract   required  that  there 

1  35  Hen.  VI.,  2.  *  35  Hen.  VI.,  29.  '  7  Edw.  IV,  14. 

8 12  Edw.  IV.,  5.  »  9  Edw.  IV.,  1. 

s  33  Hen.  VI,  5.  •  34  Hen.  VI,  10. 
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should  be  a  mutual  benefit  to  both  parties,  that  is,  a  quid 
pro  quo;  otherwise  it  was  a  nudum  pactum,  and  such  to 
which  the  law  would  not  give  effect.  Thus  where  a  man 
brought  an  action  upon  the  case  against  another  for  not 
building  a  mill  by  a  certain  day,  according  to  his  engage- 
ment, the  declaration  was  held  ill,  because  it  did  not  state 
that  the  defendant  was  to  have  been  paid  anything  for 
his  labor,  in  which  case  the  bargain  would  have  been 
void.1  A  promise  to  give  a  person  a  sum  of  money  if  he 
married  his  daughter,  was  a  contract  whose  validity  was 
much  questioned,  on  the  idea  of  there  not  being  a  quid 
pro  quo.  An  action  of  debt  upon  such  a  promise  was 
debated  with  some  difference  of  opinion.  In  support  of 
it  many  instances  of  bargains  were  quoted  by  Priscot, 
which  he  thought  bore  some  similarity  to  the  present, 
and  were  esteemed  good  in  law.  Thus  if  A.  sold  a  horse 
for  £10,  and  had  no  horse  at  the  time,  yet  he  might  have 
an  action  of  debt  for  the  money,  though  there  was  in  fact 
no  quid  pro  quo;  but  because  if  A.  had  a  horse  the  buyer 
might  take  it,  the  bargain  was  to  be  supported  in  law. 
Again,  if  one  sold  his  land  for  £100,  debt  would  lie  for 
the  money  immediately,  though  the  purchaser  could  not 
have  the  land  without  the  ceremony  of  livery.  Again, 
if  a  person  was  retained  to  be  counsel  for  a  certain  sum, 
he  might  have  an  action  for  the  money.2  It  seemed  to 
be  thought  that  though  a  purchase  of  things  for  the  use 
of  a  society,  if  agreed  to  by  them,  would  charge  them 
with  the  price ;  yet  if  the  purchase  was  for  them,  it 
would  not  bind  them  without  an  apparent  agreement :  it 
might,  however,  be  questioned  whether  the  law  would 
not  interpret  their  use  of  the  things  purchased  as  an 
agreement,  and  so  it  was  afterwards  determined.3 

1  3  Hen.  VI.,  36.  »  37  Hen.  VI,  8.        ,        3  20  Hen.  VI,  22. 
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The  Court  op  Equity  in  Chancery  —  Cases  determined  before 
the  Chancellor  —  Or  Proceedings  by  Bill  in  the  King's  Bench 

—  Ejections  Firmje  —  Actions  upon  the  Case  —  Action  op  For- 
cible Entry  —  Op  Forger  of  Deeds  ; — Damages  and  Costs  —  Op 
Protections  —  The  Criminal  Law  —  Larceny  —  Or  Appeals  —  Op 
Provors — Op  Battel — Op  Clergy  —  Judicature  in  Parliament 

—  Origin  of  Private  Acts  —  Of  the  King  and  Government. 

THE  administration  of  justice  during  these  two  reigns 
affords  an  object  of  inquiry  equally  interesting  and 
important  with  the  law  of  private  rights.  The  novelties 
in  this  part  of  our  juridical  system  consist  principally  in 
the  perfection  to  which  the  science  of  pleading  had  ar- 
rived, the  introduction  of  such  new  actions  as  had  been 
given  by  some  late  statutes,  and  some  slig'ht  variation  in 
the  form  of  judicial  proceedings. 

The  court  of  chancery  grew  into  great  consideration  in 
The  court  of  *^e  reigns  of  Henry  VI.  and  Edward  IV.  In- 
equity in  deed  the  statute  15  Hen.  VI.  may  be  consid- 
ered as  adding  a  new  support  to  this  court; 
which)  by  restraining  a  wanton  and  inconsiderate  appli- 
cation of  its  authority,  confirmed  it  in  a  due  and  regular 
administration  of  justice.  That  the  legislature  should  at 
different  times  express  a  jealousy  of  this  new  judicature 
by  subpoena,  and  impose  checks  upon  the  exercise  of  it,  is 
not  to  be  wondered  at :  the  idea  upon  which  this  court 
had  taken  upon  itself  to  decide  according  to  principles  of 
equity  and  general  justice,  was  novel  and  adventurous. 
It  was  to  afford  relief  to  suitors,  upon  circumstances  of 
hardship,  fraud,  or  trust,  where  the  king's  courts  allowed 
none.  This  was,  in  effect,  an  appeal  from  the  ancient  cus- 
toms and  statutes  of  the  realm  to  the  conscience  and  dis- 
cretion of  a  single  person.  It  appeared  like  changing  the 
rules  of  right ;  like  renouncing  the  government  of  law, 
and  preferring  that  of  arbitrary  will.  Added  to  this, 
when  it  is  considered  that  the  chancellor  presided  there 
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alone,  without  the  influence  of  common-law  judges  (except 
when  he  choose  to  call  in  their  advice)  to  control  the  force 
of  his  own  particular  notions ;  that  he  was  a  person  un- 
learned, for  the  most  part,  in  the  common  law,  and  an 
ecclesiastic  bred  up,  as  was  then  usual,  in  the  study  of  the 
civil  and  canon  law ;  from  these  considerations  it  was  ex- 
tremely probable,  that,  in  the  course  of  time,  a  set  of  rules 
and  maxims  of  justice  would  gain  ground  in  that  court, 
differing  from  and  derogatory  to  the  common  law.  These 
were  natural  apprehensions,  and  in  the  event  proved  not 
to  be  wholly  unfounded. 

.Not  only  the  education  of  the  judge  who  there  presided, 
but  the  very  intent  and  design  of  Imjurisdiction  naturally 
led  to  what  was  foreseen.     The  canon  and  civil  law  fur- 
nished a  system  of  rules  and  a  course  of  proceeding  ex- 
tremely well  adapted  to  the  objects  of  inquiry  in  a  court 
of  equity.    The  large  principles  of  universal  justice  taught 
by  the  imperial  law,  were  calculated  for  any  set  of  people 
and  any  state  of  things.     These  furnished  grounds  of  rea- 
soning to  model,  correct,  and  qualify  the  untoward  conse- 
quences  of  our  partial   municipal  customs;    while  the 
ecclesiastical  jurisprudence  supplied  a  method  of  proceed- 
ing, in  the  examination  of  witnesses  and  of  the  party, 
peculiarly  contrived  to  sift  the  conscience  of  a  designing 
and  fraudulent   defendant.      The  chancery  being,   like 
other  courts,  at  liberty  to  form  its  own  method  of  pro- 
ceeding, adopted  that  which  best  answered  its  design ; 
and  accordingly,  a  proceeding  formed  from  the  civil  and 
canon  law  together,  gradually  became  the  practice  of  the 
court  of  chancery,  without  any  interference  or  control  of 
the  legislature.     But  the  chancellor  was  not  left  at  liberty 
entirely  to  establish  the  rules  of  justice  dictated  by  the 
civil  law.     This  was  a  matter  of  much  more  importance 
in  its  consequences  than  the  other.     In  this  instance  he 
was  narrowly  watched  by  the  judges,  who,  in  many  cases 
where  their  advice  was  called  in,  put  some  check  on  the 
liberal  conclusions  derived  from  those  plausible  topics,  the 
fitness,  and  convenience,  and  the  substantial  justice  of  a 
cause,  which  were  the  principal  grounds  on  which  the 
chancellor  used  to  rest  his  equitable  decisions. 

It  is  beyond  a  doubt  that  this  court  had  begun  to  exer- 
cise its  judicial  authority  in  the  reigns  of  Richard  II., 
Henry  IV.  and  V.,  as  appears  from  what  has  been  before 
vol.  iii.— 47 
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mentioned.1  But  we  do  not  find  in  our  books  any  report " 
of  cases  there  determined  till  37  Henry  VI.,  except  only 
on  the  subject  of  uses  ;  which,  as  has  been  before  remarked, 
might  give  rise  to  the  opinion,  that  the  first  equitable 
judicature  was  concerned  in  the  support  of  uses.  Leaving 
uses  to  be  considered  hereafter,  we  shall  now  take  a  view 
of  such  points  as  were  resolved  in  this  court  during  the 
reign  of  Henry  VI.  and  the  subsequent  one ;  being  the 
earliest  notices  we  have,  in  the  annals  of  our  law,  of  the 
nature  and  progress  of  this  new  court  of  equity. 

The  following  case  was  before  the  chancellor  in  37  Hen. 
VI.     A  person  bought  up  some  debts  owing  to 

mSed  be"™    another,  and  gave  him  a  bond  to  the  amount. 

the  chancellor.    -.  T  ^°  ii'-ii-  i  ,       i 

He  now  preferred  a  bill  in  chancery  to  be  re- 
lieved from  the  obligation,  alleging  that  as  ehoses  in  action 
were  the  subject-matter  of  the  contract,  and  these  were  not 
transferable,  he  had  in  reality  received  no  consideration, 
and  should  therefore  in  conscience  be  discharged  from  the 
obligation.  The  chancellor,  having  doubts,  adjourned  it 
into  the  exchequer  chamber,  where  it  was  agreed,  with  the 
concurrence  of  all  the  judges  of  the  king's  bench  and  com- 
mon pleas,  that  the  obligation  should  be  cancelled,  and  if 
the  defendant  refused,  that  he  should  be  committed  to  the 
Fleet  till  he  complied.2  But  when  this  matter  was  after- 
wards pleaded  to  the  obligation  sued  in  the  common  pleas, 
the  plea  was  overruled,  and  the  deed  was  considered  as  still 
in  force  ;  it  being  conceived  that  the  only  power  the  chan- 
cellor had  of  enforcing  his  decrees,  was  by  inflicting 
imprisonment  on  the  contumacious  party,  who  might  still 
prosecute  his  legal  rights  in  a  court  of  law,  notwith- 
standing they  had  been  determined  in  chancery  to  be 
unconscionable. 

A  grant  was  made,  by  letters-patent,  of  goods  forfeited 
by  a  person  attainted ;  the  grantee  brought  his  bill  in 
chancery  against  the  person  who  had  then  the  possession 
of  them,  for  this  reason,  that  as  the  king  could  not  have 
an  action  at  law  for  the  goods  of  an  outlaw  or  one  attainted, 
before  they  had  been  seized  for  the  king's  use  or  found  by 
matter  of  record,  much  less  could  the  grantee  maintain  a 
common-law  action  without  having  had  the  possession. 
Accordingly  it  was  held,  that  the  subpoena  was  his  only 

1  Vide  ante.  2  37  Hen.  VI,  13 ;  Bro.  Consci,  4. 
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remedy ;  and  the  defendant  was  ordered  to  exhibit  an  in- 
ventory of  the  things  the  next  day,  on  pain  of  being  com- 
mitted to  the  Fleet.1 

The  new  jurisdiction  in  the  court  of  king's  bench  had 
assumed  a  novel  appearance.  We  have  seen 
that  in  the  reign  of  Edward  III.,  a  practice  had  by!™"8 
obtained  of  commencing  actions,  by  bill,  in  klng'8beDCb- 
either  of  the  three  courts  in  Westminster  Hall ;  but  nothing 
has  yet  been  said  on  the  nature  of  that  proceeding :  the 
books  preserved  a  silence  thereon,  until  the  reign  of  Henry 
VI.,  (a)  when  there  happened  some  cases,  which  show  that 
such  bills  in  the  king's  bench  were  used  to  charge  the  de- 
fendant as  in  custodM  mareschalli,  intimating  that  circum- 
stance to  be  the  foundation  for  the  proceeding.  It  seems, 
that  the  persons  in  the  custody  of  the  marshal  of  that 
court  might  be  declared  against  by  bill  for  any  cause  of 
personal  action,  notwithstanding  the  prohibition  of  Magna 
Charta,  which  was  construed  not  to  extend  to  this  privi- 
lege claimed  against  prisoners.  The  court,  however, 
guarded  this  custom,  which  it  had  suffered  to  obtain,  by  a 
strict  adherence  to  the  notion  of  law  on  which  it  origi- 
nated ;  they  required  that  the  person  should  be  an  actual 
prisoner  of  the  court.  Thus  in  the  7th  of  Henry  VI , 
where  a  man  was  out  on  bail,  it  was  held,2  that  a  bill  could 
not  be  filed  against  him  as  in  custody.  It  was  moreover 
required  that  there  should  be  some  proof  on  record,  of  the 
defendant  being  in  custody  ; 3  for  otherwise  it  was  said,  it 
lay  at  his  option  whether  he  would  plead  to  the  bill. 

Many  devices  were  contrived  to  effectuate  this  requisite 
of  custody ;  one  of  which  seems  to  have  been  the  exhibit- 
ing of  articles  of  the  peace;4  so  strenuously  did  they  en- 
deavor to  preserve  the  proper  character  of  this  tribunal  as 
a  criminal  court.  However,  in  31  Henry  VI.  they  seem  to 
have  relaxed  a  little  on  this  point.  It  was  then  held,  that  if 
it  appeared  that  a  person  was  out  on  bail,  this  of  itself  was 
suificient  grounds  to  the  court  to  proceed  against  him  as  in 

(a)  Here  we  see  another  reason  for  preserving  the  distinction  between  the 
legal  history  of  these  two  reigns.  The  beginning  of  the  long  reign  of  Henry 
VI.  marks  pretty  clearly  the  commencement  of  what  may  be  called  the 
modern  jurisdiction  of  the  court  of  king's  bench,  as  a  court  of  ordinary  juris- 
diction, in  suits  between  party  and  party:  and  this  is  an  important  era. 
Between  that  time  and  the  middle  of  the  reign  of  Edward  IV.,  there  was  a 
period  of  about  half  a  century. 

1  39  Hen.  VI.,  26  b.  2  7  Hen.  VI.,  42.  "Ibid,  41.  4  Ibid. 
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custody,  whether  the  cause  of  his  commitment  appeared  or 
not.  Thus  the  ground  of  the  court's  jurisdiction  became 
a  fiction,  and  the  king's  bench  began  to  entertain  suits 
against  persons  who  were  only  supposed  to  be  in  custody, 
provided  there  were  some  slight  grounds  to  warrant  the 
supposition.  It  was  sufficient  therefore  to  file  a  bill  with 
pledges  to  prosecute,  and  then  by  a  copy  of  that  bill  or  by 
latitat1  to  arrest  the  defendant,  who  gave  bail  to  appear ; 
and  then,  though  out  of  custody  on  bail,  he  still  was 
deemed  liable  to  plead  to  a  declaration  filed  against  him  in 
any  action,  and  this  became  the  settled  practice  towards  the 
latter  end  of  the  period  of  which  we  are  now  writing. 

When  the  proceeding  in  this  court  by  bill  was  rendered 
so  easy,  it  may  be  supposed  that  suits  of  every  kind  were 
brought  here  in  that  way  very  frequently,  and  that  the  civil 
business  of  the  court  began  considerably  to  increase.  The 
number  of  actions  upon  the  case  (which  too  could  be 
brought  by  original  here)  increased  the  subjects  of  judicial 
cognizance  in  this  court  to  a  nearer  proportion  with  those 
of  the  common  pleas  than  it  had  ever  before  exhibited. 

The  declaring  against  persons  in  custodid  mareschalli  is  a 
singular  phenomenon  in  the  history  of  practice  in  the  court 
of  king's  bench ;  and  it  became  more  extraordinary  when 
extended,  as  we  see  here,  to  all  persons,  without  any  re- 
gard to  the  actual  custody  of  the  marshal.  It  has  been 
intimated  in  a  former  part  of  this  work,  that  the  jurisdic- 
tion of  the  steward  and  marshal  was  communicated  to  the 
court  of  king's  bench,  and  particularly  discovered  itself  in 
this  proceeding  by  bill.2  The  reader  may  be  better  able 
to  judge,  after  he  has  weighed  the  following  considerations, 
whether  this  is  a  probable  conjecture  to  account  for  the 
novel  proceeding  of  which  we  have  just  been  speaking. 

It  has  been  before  related,  on  the  authority  of  Fleta, 
that  the  steward  determined  the  king's  own  causes  without 
suit :  that  he  had  cognizance  of  all  actions  against  the 
king's  peace  within  the  verge,  vbicunq ; .tunc  rex  fuerit  in 
AngliS, ;  that  such  actions  were  to  be  brought  recenter.  In 
another  place  he  tells  us  that  the  steward  had  cognizance 
of  all  trespasses  and  personal  actions,  per  inventionem  plegio- 
rum  de  prosequendo,  without  allowing  any  essoin ;  that  upon 

1  It  may  be  remarked  that  the  absconding  from  process  is  expressed  in 
Bracton  by  the  verb  latiiare.    Vide  vol.  ii. 

2  Vide  ante,  c.  xiv. 
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pledges  being  found  and  enrolled,  the  marshal  was  com- 
manded to  attach  the  party,  if  he  was  within  the  verge ; 
that  this  court  removed  with  the  king,  and  by  its  presence 
suspended  all  commissions  of  eyre,  assize,  gaol-delivery, 
and  others  within  the  same  county,  the  business  of  which 
courts  was  summoned  before  the  steward;  that  he  de- 
spatched them  first,  then  proceeded  to  the  trespasses  within 
the  verge,  and  to  debts  and  contracts  where  persons  had 
bound  themselves  to  the  distress  of  the  steward  and  mar- 
shal.1 Such  are  the  principal  features  of  the  steward's 
court,  according  to  the  practice  in  the  reign  of  Edward  I. 
To  this  may  be  added  what  is  mentioned  by  Britton,  that 
the  steward  was  allowed  that  singular  privilege,  which 
none  but  himself  and  the  justices  of  Ireland  and  Chester 
had,  of  delegating  his  judicial  authority  without  a  special 
permission  from  the  king.2 

It  is  not  unlikely  that  the  steward  used  to  avail  himself 
of  this  power  to  delegate,  and  it  is  natural  that  the  judges 
of  the  king's  bench  should  be  the  persons  whom  he  dele- 
gated, they  being,  like  him,  obliged  to  attend  ubicunq  ;  rex 
tunc  fiierit  in  Anglid.  This  is  rendered  more  probable  by 
the  similarity  of  jurisdiction  which  we  see  in  after-times 
exercised  by  the  judges  of  the  king's  bench.  We  see  the 
king's  bench  by  its  presence  suspend  all  courts  within  the 
same  county ;  we  find  that  it  had  marshals  who  travelled 
with  it  through  the  several  counties ;  and  that  in  a  statute 
of  Edward  III.,  these  marshals  are  coupled  in  a  remarkable 
manner  with  the  marshal  within  the  verge.3  When,  there- 
fore, we  find  also  a  proceeding  in  this  court  per  inventionem 
■plegiorum;  when  a  person,  merely  because  he  was  supposed 
to  be  in  custodid  mareschcdli,  might  be  proceeded  against  for 
debts  and  contracts ;  where  can  we  look  for  the  origin  of 
such  innovations,  but  to  the  model  preserved  in  the  ancient 
history  of  the  steward's  court  ? 

The  judges  of  the  king's  bench,  when  once  in  the  habit 
of  exercising  this  jurisdiction  within  the  verge,  may  easily 
be  supposed,  in  the  usual  course  of  judicial  aggrandize-? 
ment,  ampliare  jurisdictionem,  to  extend  this  new  proceed- 
ing to  all  persons,  whether  within  the  verge  or  not.  While 
the  king's  bench  was  moulding  this  borrowed  piece  of 
judicature  so  as  to  aggrandize  its  authority,  the  ancient 

1  Vide  vol.  ii.,  c.  xi.  '  Britt,  10  edit.,  Kelh.  8  Vide  ante,  c  xiv. 
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court  of  the  steward  and  marshal,  under  the  presidency  of 
less  active  managers,  sunk  into  discredit.  It  was,  at  vari- 
ous..  times,1' 'expressly  restricted  by  parliamentary  regula- 
tions1 to  its  original  boundary  of  the  verge;  and  the 
steward  never  reviving  those  branches  of  his  supreme 
jurisdiction  which  had  been  so  often  delegated,  the  court 
became  of  no  more  consideration  than  others  that  are  con- 
fined to  a  small  local  jurisdiction.2 

Next  to  the  jurisdiction  of  courts,  the  objects  which  pre- 
sent themselves  are  the  various  actions  now  in 

Meotimejirme.  ^       g^  ^^  ^^  ^  same  ^  were  gQ  ^ 

examined  in  the  reign  of  Edward  III.,  it  will  be  unneces- 
sary to  add  anything  to  the  account  there  given,  except  by 
an  observation  on  the  action  of  ejectione  Jirmce,  and  a  short 
view  of  the  decisions  that  were  made  respecting  the  nature 
and  properties  of  actions  on  the  case.  Some  opinions 
began  to  prevail  respecting  the  effect  of  the  writ  of  ejectione 
jirmce,  which  led  the  way  to  an  important  change  in  real 
remedies.  In  the  reign  of  Edward  III.,  and  again  in  that 
of  Richard  III.  (a),  the  action  of  ejectione  Jirmce  became 

(a)  The  author  refers  this  change  to  the  reign  of  Edward  IV.,  where, 
therefore,  the  passage  on  the  subject  is  transferred,  and  where  it  is  noticed. 
At  present  it  is  enough  to  say,  that  the  action  was  resorted  to  in  this  reign, 
and  was  fully  established  in  law,  only  from  the  nature  of  the  times  the  action 
of  forcible  entry  was  most  frequent,  being  the  remedy  for  recovery  of  the 
freehold.  Thus,  in  a  case  in  this  reign,  it  was  said,  if  a  man  lease  for  term 
of  years,  and  Bell  to  one  who  ousts  the  termor,  he  shall  have  a  quart  ejtcit 
to  recover  his  term  and  damages  (19  Ben.  VI,  56).  For  in  the  same  case 
it  was  said,  that  if  the  lessor  ousted  the  tenant  before  the  conveyance,  the 
remedy  would  lie  against  him  in  ejectione  jirmce :  but  if  after  the  conveyance, 
the  feoffee  ousted  the  tenant,  the  remedy  would  lie  against  the  feoffee,  and 
would  be  quart  ejecit  infra  termmam  (Ibid.).  It  is  manifest  that  the  judg- 
ment in  both  actions  was  the  same ;  both  actions  being  grounded  on  a  term 
and  on  an  ouster :  the  difference  being  that  one  was  favored  rather  on  the 
right  as  against  the  lessor,  the  other  rather  on  the  wrong  against  a  stranger ; 
for  it  lay  against  any  one  who  ousted  the  termor.  It  is  said  by  Choke,  J.,  in 
33  Hen.  VI.,  fol.  42,  that  if,  after  a  lease  for  years,  the  lessor  aliened  and 
gave  livery  of  seisin,  that  is,  upon  the  land,  the  lessee  could  have  a  general. 
writ  of  trespass,  although  he  was  not  actually  ousted,  and  as  the  feoffment 
was  good;  and  so  he  could  have  a  general  writ  of  trespass,  as  well  as  one  of 

1  Vide  ante,  c.  xiv. 

*  However,  the  marshalsea  court,  situated  near  the  prison  of  the  marshal 
of  the  king's  bench,  may  be  regarded  as  retaining  so  far  some  mark  of  the 
ancient  stock  from  whence  the  latter  nourishing  branch  of  judicature  has 
sprung.  It  was  not  without  a  very  substantial  reason  that  the  king's  bench 
originally  sent  their  prisoners  into  another  county  for  confinement;  and  the 
neighborhood  of  the  ancient  court  of  the  steward  and  marshal  seems  to  point 
out  that  reason  with  some  show  of  probability. 
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more  frequently  used,  as  a  substitute  to  the  many  real 
writs  for  recovering  possession  and  trying  titles  to  lands. 

The  action  most  favored  was  that  of  trespass  upon  the 
ease,  which,  during  these  two  reigns,  expended  Acti0I1SBp0n 
itself  in  a  manner  that  made  it  applicable  to  'h««»e- 
numberless  cases  for  which  the  common  law  had  not  be- 
fore provided  any  remedy.  In  addition  to  those  we  have 
already  seen,  we  now  find  it  brought  against  an  escheator 
for  a  false  return  of  an  office : '  against  a  man  whose  dog 
bit  the  plaintiffs  sheep,  the  defendant  knowing  the  dog 
was  used  so  to  do : 2  against  a  clerk  for  not  entering  a  nisi 
prius  record  as  he  assumed  to  do : 3  for  suing  a  writ  against 
the  plaintiff  without  consent  of  the  principal : 4  for  arrest- 
ing the  plaintiff  while  he  was  coming  to  answer  in  a 
cause  depending  against  him:  against  an  under-sheriff 
for  embezzling  a  writ : 5  for  beating  the  plaintiffs  servant : 6 
for  erecting  a  mill  near  an  ancient  one,  at  which  the  ten- 
ants were  used  to  grind  their  corn  : 7  against  an  abbot  who 
ought  to  find  a  chaplain  to  do  divine  service  at  a  manor 
chapel,  but  neglected  so  to  do : 8  for  disturbing  the  plain- 
tiffs steward  in  holding  a  leet : 9  against  an  innkeeper  for 
not  lodging  the  plaintiff: 10  against  a  victualler  for  not 
providing  victuals  for  the  plaintiff: u  for  not  performing 
a  promise  or  undertaking.12 

The  discussion  which  arose  on  these  new  actions  upon 
the  case,  as  well  as  on  others  which  have  been  before  men- 
tioned, is  well  worthy  the  attention  of  the  reader,  as  we 
therein  see  the  principles  which  led  to  the  establishment 
of  this  liberal  and  comprehensive  action. 

The  action  against  the  escheator  was  founded  on  the 
same  principle  as  the  many  we  have  already  mentioned 
against  sheriffs  for  false  returns.  Sheriffs  and  escheators, 
though  officers  of  record,  were  not  justices  of  record,  even 

quare  ejecit;  but  in  the  writ  of  trespass,  he  could  only  recover  damages; 
whereas  in  quare  ejecit  he  could  recover  the  term  if  it  was  not  expired,  or, 
if  it  was  ended,  he  could  recover  all  in  damages,  to  which  the  reporter  adds 
quare,  in  writ  of  covenant  and  ejectione  firmce ;  as  much  as  to  say,  that  they 
were  the  proper  remedies,  if  the  term  was  ended,  to  recover  damages.  This 
is  actually  referred  to  by  some  writers  as  showing  that  in  ejectione  fimuz  the 
term  could  not  be  recovered. 

1  9  Hen.  VI.,  60.  6  19  Hen.  VI.,  29.  »  28  Hen.  IV.,  16. 

2  28  Hen.  VI.,  7.  •  21  Hen.  VI,  8.  M  39  Hen.  VI,  18. 

3  34  Hen.  VI,  4  7  22  Hen.  VI,  14.  u  39  Hen.  VI,  18. 
*  7  Hen.  VI,  43.  8  22  Hen.  VI,  46.  "  Passim. 
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when  in  the  employment  of  taking  inquisitions ;  for  if  so, 
it  was  held  no  action  could  lie '  (a).  It  seems  not  to  have 
been  a  settled  point  that  an  action  would  lie  against  an 
innkeeper  or  victualler.  It  is  laid  down  by  Moile  that 
it  would,  but  by  Prisot  that  it  would  not,  in  which  Danby 
seems  to  concur;2  and  Prisot  referred  it  to  the  constables 
of  the  place  to  give  directions. 

The  old  questions  upon  the  distinct  properties  of  tres- 
pass, trespass  upon  the  case,  and  nuisance,  still  continued 
unsettled.3  Some  distinctions  were  made,  which  seem  to 
furnish  a  principle  by  which  the  separate  office  of  these 
actions  might  be  known.  If  a  road  was  straightened  or 
embanked,  an  action  upon  the  case  lay ;  if  it  was  entirely 
stopped,  an  assize  of  nuisance,  says  Moile,  to  which  Prisot 
assented,  provided  it  was  stopped  by  the  tenant  of  the  soil ; 
for  if  it  was  by  a  stranger,  he  held  it  should  be  an  action 
on  the  case.4 

One  of  the  old  remedies  trenched  upon  by  the  new 
action  upon  the  case  was  deceit;  and,  in  like  manner,  it 
often  became  a  question  when  the  old  writ  of  deceit  was 
the  proper  remedy,  and  when  an  action  upon  the  case. 
Where  a  person  made  a  promise  to  do  anything,  and  broke 
that  promise,  there  trespass  on  the  case  lay ;  but  if  he  per- 
formed it  in  words,  and  by  some  false  dealing  rendered : 
the  performance  of  no  effect,  there  deceit  lay ;  as  if  a  man 
who  had  undertaken  to  infeoff  another,  first  charged  the 
land  and  then  made  the  feoffment,  or  first  infeoffed  a 
stranger,  and  then  entered  and  made  the  feoffment  he  had 
promised  to  make,  this  was  a  proper  subject  for  the  old 
writ  of  deceit.5 

This  brings  us  to  actions  upon  the  case  for  non-perform- 
ance of  promises,  which  had  been  so  repeatedly  canvassed 
in  the  reign  of  Henry  IV.6  All  the  topics  then  agitated 
were  again  brought  forward  during  the  period  of  which 
we  are  now  writing ;  but  the  courts  showed  great  inclina- 
tion to  overrule  the  scrupulous  objections  which  were 
thrown  in  the  way  of  this  action.  In  the  3  Hen.  VI.  the 
distinction  that  had  been  made  between  a  non-perform- 
ance and  a  negligence  or  malfeasance,  was  denied.     An 

(a)  See  mention  made  of  the  statutes  on  the  subject  Id  a  previous  chap- 
ter—  c.  xx. 
1 9  Hen.  VI.,  60.  s  Vide  ante.  »  20  Hen.  VI.,  34. 

2  39  Hen.  VI.,  18.  *  33  Hen.  VI.,  26.         «  Vide  ante,  c.  xviii. 
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action  on  the  case  was  brought  against  a  mill-maker  for 
not  making  a  mill  by  a  certain  day,  as  he  had  undertaken. 
It  was  objected,  upon  the  principle  of  the  determinations 
in  the  time  of  Hen.  IV.  that  if  the  mill  had  been  made  ill, 
the  covenant  would  have  been  turned  into  a  tort,  and 
trespass  on  the  case  would  lie  for  the  mis-feasance ;  but 
here  was  a  non-feasance,  which  sounded  merely  in  cove- 
nant. To  this  Babington  answered,  that  if  one  made  a 
covenant  to  cover  a  house  by  a  certain  day,  and  he  neg- 
lecting to  do  it,  the  rain  came  in  and  damaged  the  house, 
the  owner  might  have  an  action  of  trespass  on  the  case 
for  the  damage :  the  same,  said  Oockain,  if  a  man  neg- 
lected to  make  a  ditch,  according  to  his  covenant,  and  my 
corn  was  thereby  damaged :  the  same,  said  Strainge,  if 
my  covenant-servant  neglected  to  do  what  I  ordered  him. 
After  this  manner  of  arguing,  it  was  observed  by  one  who 
was  inclined  against  the  action,  that  if  this  was  allowed, 
every  covenant  that  was  broken  might  be  made  the  sub- 
ject of  an  action  upon  the  case.1 

Notwithstanding  these  decided  opinions,  we  find,  a  few 
years  after,  similar  topics  were  urged  against  these  actions 
upon  promises.  It  was  said,  that  where  a  man  was  re- 
tained to  purchase  a  manor  for  me,  and  he  did  not  do  it, 
I  could  have  no  action  against  him,  unless  it  was  by  deed, 
and  then  I  might  have  covenant ;  but  if  he  assisted 
another  in  making  the  purchase,  this  was  a  deceit  upon 
me,  and  I  might  have  an  action  on  the  case ;  and  this  dis- 
tinction was  recognized  by  most  of  the  court.2 

An  action  was  brought  against  a  man  who  had  under- 
taken to  procure  certain  persons  to  give  releases,  which 
undertaking  he  did  not  perform :  it  was  on  the  case,  and 
the  same  arguments  were  used  against  it  as  against  the 
former.  This  being,-  they  said,  merely  a  non-feasance,  the 
remedy  must  be  in  covenant.  But  this  was  explicitly 
denied  by  Iuyn,  the  chief-justice,  and  Paston ;  and  they 
stated  the  common  cases  of  a  carpenter,  a  surgeon,  and 
the  like,  who,  if  they  undertook,  and  did  nothing  towards 
the  performance  of  that  undertaking,  should  be  liable  in 
an  action  on  the  case,  and  the  party  should  not  be  driven 
to  an  action  of  covenant.3  When  an  action  on  the  case 
was  brought  against  a  man  for  not  delivering  wine  accord- 

1  3  Hen.  VI.,  36.  *  11  Hen.  VI.,  18.  8 14  Hen.  VI.,  18. 
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ing  to  his  undertaking,  the  same  arguments  were  again 
urged  against  the  form  of  the  action,  and  the  same 
answers  given : '  as  the  parties  in  that  case  came  to  an 
agreement,  there  was  no  judicial  determination  of  the 
point. 

However,  it  sufficiently  appears  from  what  had  been 
thrown  out,  that  the  opinions  upon  this  question  were 
now  somewhat  changed ;  and  the  best  lawyers  began  to 
think,  that  an  action  upon  the  case  was  a  proper  remedy 
to  recover  damages  for  non-performance  of  an  agreement, 
as  well  as  for  any  mis-feasanee  in  the  performance  of  it. 
Accordingly  we  find  it  laid  down  by  Newton  in  22  Hen. 
VI.2  that  if  land  was  sold,  the  vendor  might  have  debt' 
for  the  money,  and  the  vendee  might  have  an  action 
upon  the  case,  if  he  was  not  infeoffed  of  the  land,  which 
passed  without  any  contradiction.  We  have  every  reason 
to  suppose  that  the  promise  meant  in  the  reports  of  this 
period  was  an  actual  undertaking  which  could  be  proved, 
and  not  such  an  implied  promise  as  was  in  after  times 
pronounced  to  arise  in  point  of  law  in  cases  where  a  duty 
was  previously  due.  It  was  also  generally  agreed,  that  a 
consideration  for  such  promise  should  be  stated  in  the 
declaration,  as  it  would  otherwise  be  a  nudum  pactum,  to 
which  the  law  would  never  give  effect. 

The  action  upon  the  case  sometimes  applied,  amongst 
others,  to  instances  where  the  old  remedy  was  by  detinue. 
The  wager  of  law,  which  was  allowed  in  that  old  writ, 
made  it  very  desirable  to  substitute  the  action  upon  the 
case  in  its  room. 

Thus  was  the  action  upon  the  case  by  degrees  adapted 
almost  to  all  purposes ;  sometimes  as  a  remedy  where  the 
common  law  had  furnished  none,  and  sometimes  in  the 
place  of  the  old  established  actions^  which  were  found  less 
adequate  than  this  to  obtain  the  ends  of  justice.  It  was 
the  usual  mode  of  redress  in  most  instances  of  malfeasance 
or  negligence,  whether  of  private  persons  or  of  those  in 
office;  and  the  party  thereby  received  a  recompense  in 
damages  for  the  wrong  sustained'.  Numerous  are  the  in- 
stances in  which  this  action  had  already  been  applied,  the 
reports  of  which  have  come  down  to  us.  These  afforded 
a  groundwork  to  extend  it  by  a  reasonable  analogy  to  all 

1  21  Hen.  VI.,  55.  *  22  Hen.  VI.,  44. 
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the  consequences  which  have  since  been  built  upon  it: 
sothat  the  specific  writs  before  in  use,  as  the  writ  of  de- 
ceit, of  conspiracy,  of  detinue,  and  others,  began  gradu- 
ally to  go  out  of  practice ;  and  actions  upon  the  case,  of 
a  liberal  conception,  were  framed  in  the  nature  of  those 
remedies.  It  only  remained  to  give  efficacy  to  the  actions 
of  assumpsit,  as  a  substitute  for  the  action  of  debt ;  and  then 
the  method  of  legal  redress  in  regard  to  personal  injuries 
will  have  suffered  a  complete  revolution.  During  this 
period,  the  steps  above  recounted  were  made  towards 
effecting  this  change. 

It  will  be  proper  to  take  notice  of  two  actions  which 
had  lately  made  their  appearance,  and  were  founded  upon 
statutes  passed  in  the  preceding  reigns:  these  are  the 
actions  of  forcible  entry,  and  of  forger  of  false  deeds. 

The 1  statute  of  Henry  VI.  had  given  an  assize  or  writ 
of  trespass  to  recover  treble  damages  for  a  Action  of  for(!ible 
violent  possession  of  lands  or  tenements ;  but  entry- 
the  action  most  in  vogue  being  trespass,  an  assize  was  not 
so  frequently  brought.  It  was  therefore  in  an  action  of 
trespass  for  a  forcible  entry  that  these  statutes  were  en- 
forced, if  it  was  meant  to  proceed  civilly  ;  if  criminally, 
there  might  be  a  presentment,  or  one  justice  might  pro- 
ceed in  a  summary  way,  as  directed  by  one  of  those  stat- 
utes. 

These  statutes,  being  for  the  suppression  of  force  and 
violence,  seemed  to  require  a  more  rigorous  construction 
than  the  judges  had  put  on  them  (a).  Thus  it  was 
held  by  them,  that  the  issue  in  this  action  should  be  on 
the  title,  and  never  on  the  force ;  and  if  the  title  was 

(a)  The  decisions  on  this  subject  formed  one  of  the  steps  or  stages  in  the 
course  of  progress  by  which,  out  of  the  use  or  practice  of  this  action,  there 
arose  a  use  or  practice  of  the  action  of  ejectione  firmce,  which  rendered  it  a 
remedy  for  recovery  of  the  freehold.  The  action  of  forcible  entry,  it  is  to 
be  observed,  was  primarily  a  remedy  for  the  party  entitled  to  an  estate  of 
freehold  in  possession ;  while  the  action  of  ejectione  firmce,  on  the  other  hand, 
was  the  remedy  for  a  termor.  Both  were  grounded  on  a  right  of  entry  and 
on  ouster  and  dispossession  of  the  land ;  but,  as  in  the  latter,  so,  according 
to  these  decisions,  in  the  former,  the  question  of  title  could  be  raised,  for  if 
the  plaintiff  had  no  right  of  entry,  then  his  action  failed.  This  was  the 
common  element  which  connected  them,  and  in  the  subsequent  reigns  it  will 
be  seen  how,  out  of  the  use  and  practice  of  these  actions  (i.  e.,  the  use  of  one 
by  the  termor,  and  of  the  other  by  the  freeholder),  the  action  of  ejectment 
arose  for  the  trial  of  title  in  all  cases  of  freehold  or  leasehold. 

1  Vide  ante. 
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found  against  the  defendant,  he  would,  it  is  true,  be  eo 
facto  convict  of  the  force ;  but  if  the  title  was  found  for 
him,  the  force  would  not  be  at  all  considered.1  The 
force,  however,  might  be  punished  in  an  indictment, 
afterwards,  notwithstanding  the  title  was  with  the  de- 
fendant. On  the  other  band,  if  possession  was  restored 
to  a  disseizor  by  virtue  of  the  statute,  because  he  had 
been  three  years  in  peaceable  possession,  yet  the  disseizee 
might  re-enter  peaceably,  or  have  an  assize.2  It  was  held, 
that  forcible  entry  would  lie  of  a  rent  as  well  as  of  land ; 
for  a  man  might  be  disseized  of  a  rent,  and  might  have  a 
writ  of  entry  sur  disseisin.3  Process  of  outlawry  lay  for 
a  forcible  entry,  as  was  natural  in  an  action  of  trespass.* 
The  statute  only  gave  treble  damages ;  but  it  was  the 
opinion  of  the  judges  that  treble  costs  should  likewise  be 
recovered.5 

The  action  of  forger  of  false  deeds  was  a  civil  remedy 
for  recovery  of  damages  for  the  injury  sustained  by  the 
party  interested  in  the  effect  of  such  fictitious  deeds.  This 
remedy  was  founded  on  stat.  1  Hen.  V.,  c.  iii,6  and  the 
construction  put  on  it  was  as  follows. 

It  was  a  good  plea  to  this  action  to  say,  that  the  plain- 
tiff had  nothing  in  the  tenements  at  the  time  the  deed 
was  forged  and  published.7  The  degree  of  interest  was, 
therefore,  an  object  to  be  considered  in  this  action.  It 
was  doubted  at  one  time,  whether  a  remainder-man  had  a 
sufficient  estate  to  entitle  him,  under  the  statute,  to  bring 
an  action  for  forging  a  deed  that  affected  his  interest. 
On  one  hand  it  was  contended,  that  he  had  possession  of 
the  remainder,  though  not  of  the  demesne ;  and  it  was 
said,  that  where  an  estate  was  made  for  life,  the  remainder 
over,  the  deed  belonged  to  the  tenant  for  life  during  his 
life;  and  yet  if  a  stranger  got  possession  of  it,  the  re- 
mainder-man might  have  an  action  for  it,  and  the  tenant 

otfor  Br  of  deeds  ^or      e  mignt  have  another  action.8    An  heir 

had    been   allowed  to  maintain    this  action 

against  a  person  who  had  forged  a  release  during  his 

father's  life.9    But  this  latter  opinion  (at  least  where  the 

1  21  Hen.  VI.,  39.  «  Vide  ante. 

*  22  Hen.  VI.,  17.  »  21  Hen.  VI,  51. 

3  22  Hen.  VI,  23 ;  20  Hen.  IV,  11.  B  33  Hen.  VI,  22. 

4  37  Hen.  VI,  23.  »  7  Hen.  VI,  34. 
6  22  Hen.  VI,  37. 
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publication  was  not  till  after  the  father's  death)  was  after- 
wards denied,  for  the  heir  had  no  right  during  the  father's 
life.  The  deed,  to  be  a  subject  of  this  action,  must  be 
both  published  and  forged ;  but  if  the  action  was  brought 
against  two,  it  was  sufficient  if  the  forgery  was  proved 
upon  one,  and  the  publication  on  the  other,  for  the  plain- 
tiff would  then  be  entitled  to  recover.1 

From  actions,  the  transition  is  natural  to  proceedings 
therein,  and  the  nature  of  pleading.  The  latter  is  a 
branch  of  the  law  which  was  cultivated  with  great  atten- 
tion during  this  period,  and  deserves  a  very  particular 
consideration :  we  shall  therefore  reserve  what  we  have 
to  say  on  that  subject  to  a  chapter  by  itself,  and  at  present 
go  on  to  speak  of  some  other  points  which  relate  to  pro- 
ceedings in  actions.  The  first  of  these  will  be  the  adjudi- 
cation of  damages  and  costs,  the  nature  of  which  has  not 
yet  been  at  all  noticed. 

Damages  and  costs  might  either  be  assessed  by  the  jury 
in  a  gross  sum,2  or  separated,  so  much  for  Danmge8  and 
damages  and  so  much  for  costs.  It  should  C0Bte- 
seem,  the  court  exercised  a  discretionary  power  to  abridge 
or  increase  damages  and  costs ;  but  this  was  with  some 
distinction.  Thus,  after  a  writ  of  inquiry,  they  might 
either  increase  or  abridge  both  the  damages  and  costs  as 
they  pleased,  because  this  was  only  an  inquest  of  office  to 
inform  the  court,  who  might  have  assessed  the  damages 
without  an  inquest.  But  where  an  inquest  passed  on  an 
issue  joined  between  the  parties,  there,  though  the  court 
might  increase  the  costs,  they  could  neither  increase  nor 
diminish  the  damages;  because  there  the  party  might 
have  an  attaint  if  he  was  dissatisfied,  which  could  not  be 
in  case  of  a  writ  of  inquiry.  However,  even  in  such  case, 
if  the  damages  were  excessive,  the  court  would  sometimes 
suspend  the  judgment  till  the  plaintiff  released  so  much  of 
the  damages  as  would  reduce  them  to  a  reasonable  sum.3 

It  had,  indeed,  on  a  former  occasion  been  held,  that 
where  the  principal  demand  was  certain,  the  court  might, 
after  a  verdict  upon  an  issue,  increase  the  damages  as  well 
as  the  costs  (a).     This  was  in  an  action  of  debt,  and  the 

(a)  Thus,  it  was  very  early  laid  down,  that  where  the  demand  was  certain, 
as  in  debt,  the  court  could  increase  the  amount  adjudged  {Year-Booh,  10 
Hen.  VI.,  25). 

1  20  Hen.  VI.,  11;  14  Edw.  IV.,  2.    "  18  Edw.  IV.,  23.   8 19  Hen.  VI.,  10. 
vol.  m. — 48 
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jury  having  found  a  gross  sum  for  the  damages  and  costst 
the  plaintiff  prayed  that  the  damages  might  he  severed 
from  the  costs,  in  order  that  the  latter  might  be  increased ; 
which  the  court  declined  upon  the  idea  that  they,  in  this 
case,  had  an  authority  over  both  (a).1  Again,  in  trespass, 
where  the  jury  had  found  greater  damages  than  were  laid 
in  the  declaration,  the  court  took  upon  them  to  abridge 
the  damages  down  to  the  sum  in  the  declaration  (b).2 
Whatever  doubt  there  might  be  respecting  damages  or 
costs  after  a  verdict,  there  seems  none  concerning  either 
after  a  writ  of  inquiry,  or  upon  confession,  and  the  like. 
"We  find  upon  a  plea  of  tout  tems  prist,  and  judgment  of 
sit  inde  quietus,  etc.,  that  the  plaintiff  used  to  be  admitted 
to  make  an  averment  pro  damnis  suis  occasione  detentionis, 
and  to  pray  that  such  damages  might  be  allowed  him.3 
"What  is  still  more  striking,  there  are  instances  of  such 
averments  against  the  sheriff  for  not  returning  greater 
issues  upon  jurors ;  and  on  these  averments  it  is  to  be 
supposed  the  court  used  to  award  damages  according  to 
their  discretion.4 

Much  confusion  seems  to  have  arisen  from  the  mixing 
of  damages  and  costs  together,  which  was  done  not  only 
in  the  verdicts  of  jurors,  but  also  in  the  award  of  the 
court.  "When  they  were  confounded  in  the  verdict,  it  was 
not  uncommon  for  the  plaintiff  to  pray  they  might  be 
severed  ;5  it  being  his  object  to  see  that  the  costs  were  not 
taken  into  the  amount  of  the  damages,  as  that  might 
create  difficulty  should  an  attaint  be  afterwards  brought. 
The  entry  of  costs,  when  increased  by  the  court,  was 

(a)  Thus,  in  trespass  for  taking  goods,  the  damages  would  be  far  more  than 
the  value,  according  to  the  circumstances,  in  the  opinion  of  the  jury  ( Year- 
Booh,  Edw.  II.).  The  jury  were  always  asked  to  assess  the  damages  ( Tear- 
Book,  19  Edw.  II.,  625). 

(6)  There  was  this  distinction  between  trial  by  jury  and  mere  inquisition 
or  inquiry  by  a  jury  to  assess  damages — that,  in  the  latter  case,  the  inquisi- 
tion was  only  to  inform  the  mind  of  the  court,  and  it  was  at  their  discretion 
whether  they  would  award  judgment  for  the  amount  found  by  the  jury ; 
whereas,  upon  a  trial,  they  had  no  jurisdiction  to  interfere  as  to  the  amount 
of  damages  in  cases  of  tort,  except  as  to  costs.  And  upon  courts  of  inquiry 
to  assess  damages  in  cases  of  tort,  the  court  always  assumed  a  power  to 
reduce  the  amount,  if  excessive;  and  though  they  had  no  direct  jurisdiction 
to  do  so  in  trials  of  actions  for  torts,  they  have  evidently  done  so  by  refusing 
to  enter  up  judgment  unless,  in  outrageous  cases,  the  plaintiff  will  either 
consent  to  reduce  the  amount,  or  to  a  new  trial  (Year-Book,  19  Hen.  VI.,  10). 

1 10  Hen.  VI.,  24.  »  Bast.,  158.  «  18  Edw.  IV..  23. 

s  2  Hen.  VI.,  7.  *  8  Hen.  VI.,  12, 


CHAP.  XXII.]  WAGER  OP  LAW.  567 

always  stated  to  be  at  the  prayer  of  the  plaintiff:  Ideo 
consideration  est,  qubd  recuperet  versus  A.  prcedictum  debitum 
suum  prcedictum,  et  damna  sua  prcedicta  ad  40  skill,  per  jura- 
tores  predict,  informdprcedictd  assessos,  nee  non  40  skill,  eidem 
B.  ad  requisitionem  suampro  misis  et  custagiis  prwdictis  per 
curiam  hie  de  inceemento  adjudicatis,  quae,  quidem  damna  in 
toto  se  attingunt  ad,  etc.1  The  court  had  awarded  increased 
costs  to  a  plaintiff  for  the  delay  he  had  suffered  by  being 
hung  up  by  injunction;2  but  in  the  following  year  the 
like  costs  were  refused.3 

The  mode  of  trial  by  law-wager  was  still  open  to  much 
discussion.  The  principal  actions  in  which 
law-wager  was  used  were  debt  and  detinue;  it  WagerofIaw- 
was  also  allowed  in  accompt  in  some  instances.  A  statute 
had  been  made  in  the  time  of  Henry  IV.  to  prevent  de- 
fendants being  precluded  from  waging  their  law,  by  the 
suggestions  of  plaintiffs  that  the  debt  arose  upon  the  set- 
tlement of  an  account.4  That  statute  gave  the  judges  an 
authority  to  examine  the  plaintiff's  attorney  and  other 
persons,  and  to  allow  or  refuse,  according  to  their  discre- 
tions, the  wager  of  law  to  the  defendant  (a).  The  rule  by 
which  the  judges  chose  to  govern  their  discretion  was  the 
preamble  of  the  act,  which  seems  to  admit,  that  against 
an  accompt  settled  before  persons  not  properly  and  legally 

(a)  This  is  an  instance  of  those  illustrations  which  ancient  and  obsolete 
proceedings  often  afford  of  an  enduring  and  invaluable  principle.  The 
principle  here  illustrated,  as  described  by  the  author  a  little  further  on,  was 
this :  that  as  the  law  provided  appropriate  remedies  for  different  cases,  there 
should  be  a  discretionary  power  of  discovering,  by  summary  examination, 
whether  the  plaintiff  had  chosen  the  proper  remedy  —  whether,  by  arbitra- 
tion, by  trial,  or  otherwise.  If,  as  is  self-evident,  that  was  a  course  useful 
and  salutary,  then  it  would  be  equally  so  now  —  in  fact,  infinitely  more  so, 
since  cases  are  infinitely  more  numerous,  and  the  mass  of  litigations  far 
greater  and  more  burdensome.  The  procedure  in  the  action  of  account  was 
by  compulsory  reference  to  auditors  or  arbitrators  appointed  by  the  court, 
with  greater  and  more  coercive  powers  than  could  be  conferred  on  mere 
arbitrators.  The  effect  of  the  statute  was,  that  if  the  plaintiff  proposed  to 
take  that  course,  and  the  defendant  objected,  the  court  should  summarily  in- 
quire whether  it  was  proper  and  admissible,  and  if  so,  enforce  it  upon  the 
defendant,  and  if  otherwise,  then  to  leave  him  to  the  proper  remedy.  The 
same  principle  would  justify  a  statute  enabling  the  defendant  to  apply  to  the 
court  to  fine  the-  plaintiff  to  the  action  of  account  in  cases  where  it  was  the 
proper  course.  And  as  the  action  of  account  was  only  a  compulsory  mode 
of  arbitration  by  official  arbitrators,  the  same  principle  would  justify  a  stat- 
utable enactment  enabling  either  party  to  apply  to  the  court  to  enforce  upon 
the  other,  if  the  case  was  proper  for  it,  the  procedure  by  arbitration. 

1  Bast.,  172.        J  21  Edw.  IV.,  78.       »  22  Edw.  IV.,  37.     *  Vide  c.  xviii. 
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auditors,  a  defendant  might  wage  his  law.1  "We  find  in 
the  reports  of  this  period  many  instances  of  the  plaintiff 
being  examined,  according  to  the  direction  of  this  act,  and 
several  cases  where  the  judges  went  further  than  the  ob- 
ject of  the  preamble  of  the  statute. 

An  action  of  debt  was  brought  on  arrearages  of  an  ac- 
compt,  upon  which  the  defendant  tendered  his  law,  and 
prayed  the  plaintiff  might  be  examined :  this  was  done, 
arid  it  appeared,  by  such  examination  that  it  was  a  debt 
upon  a  contract,  and  so  was  no  matter  of  accompt.2  Again, 
it  appeared  upon  examination  of  a  plaintiff,  that  he  had 
let  to  the  defendant  a  house  and  furniture,  and  at  the  end 
of  the  term  they  came  to  accompt  before  auditors,  upon 
which  part  of  the  rent  was  found  to  be  in  arrear,  and  part 
of  the  furniture  destroyed ;  and  because  he  might  have 
debt  for  the  rent,  and  detinue  for  the  furniture,  the  de- 
fendant was  allowed  to  wage  his  law.3  In  debt  on  accompt 
before  auditors,  upon  examination,  it  appeared  to  arise  on 
an  award  by  arbitrators ;  but  these  were  held  not  to  be 
auditors,  and  therefore  the  defendant  was  admitted  to  his 
law  (a).4  These  cases  were  not  within  the  preamble  of  the 
statute ;  but  the  judges  availed  themselves  of  the  discre- 
tion given  them  by  the  enacting  clause,  and  took  this 
summary  method  of  discovering  whether  the  plaintiff  had 
chosen  his  proper  remedy :  if  not,  they  permitted  the  de- 
fendant to  discharge  himself  by  making  his  law.  The 
only  case  precisely  within  the  act  was  the  following, 
where,  upon  examination,  it  turned  out  that  the  accompt 
was  not  before  auditors,  but  in  the  presence  of  one  only, 
and  the  defendant  was  for  that  reason  admitted  to  his 
law.5 

(a)  This  is  a  proper  place  in  which  again  to  notice  the  important  subject 
of  arbitration,  which  the  author  has  unaccountably  neglected.  Throughout 
this  and  the  ensuing  reigns,  arbitrament  was  constantly  resorted  to  volun- 
tarily. This  appears  from  the  cases  reported  in  the  Year-Books  generally, 
upon  the  question  how  far  the  arbitrament  was  a  bar  to  an  action  by  the 
defeated  party.  Thus,  it  was  held  in  this  reign  that  an  award,  that  one  of 
the  parties  should  "go  quit"  of  the  other,  was  good  (10  Hen.  VI,  14).  The 
difficulty  as  to  voluntary  arbitration  was,  that  before  an  award,  either  party 
could  revoke  his  submission  (21  Hen.  VI,  30) ;  for  arbitrament  depended 
upon  the  submission  (8  Hen.  VL,  18).  Hence  the  distinction  between  arbitra- 
ment and  account  before  auditors  whose  power  was  coercive  and  whose  award 
was  matter  of  record  (3  Hen.  IV.,  5). 

1  Vide  ante.  a  20  Hen.  VL,  16.  «  20  Hen.  VL,  16. 

'  8  Hen.  VL,  15.  *  20  Hen.  VL,  41. 
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If  auditors  were  assigned,  and  it  appeared  that  there 
was  a  surplus  due  from  the  lord  to  his  bailee,  and  the 
bailee  brought  debt  on  arrearages  of  this  accompt,  yet  the 
lord  might  wage  his  law;  for  the  auditors  were  by  the 
statute,  and,  according  to  the  common  law,  were  consid- 
ered as  judges  of  the  bailee  only,  and  not  of  the  lord; 
and  it  was  upon  the  idea  of  the  matter  having  been  dis- 
cussed before  competent  judges  that  a  defendant  in  such 
case  was  restrained  from  making  his  law.1 

A  notion  had  prevailed,  that  in  debt  against  a  person 
for  board  and  eating,  the  defendant  should  not  be  per- 
mitted to  wage  his  law;  and,  after  it  had  been  repeatedly 
decided,  generally,  that  where  the  party  was  at  liberty  to 
provide  or  not,  the  defendant  might  have  this  privilege,2 
this  point  was  denied  by  Prisot  and  Needham  in  the 
latter  end  of  Henry  VI. 's  reign.3  However,  in  a  very 
particular  instance,  namely,  where  victuals  had  been  pro- 
vided by  the  warden  of  the  Tower  for  a  person  impris- 
oned for  treason,  the  obligation  of  common  humanity 
was  esteemed  of  such  force  as  to  leave  the  plaintiff  with- 
out an  option,  and  therefore  the  defendant  was  not  per- 
mitted to  wage  his  law  against  this  meritorious  creditor.4 
Again,  where  the  boarding  was  connected  with  a  sort  of 
realty,  as  where  the  plaintiff  had  let  a  room  to  a  man, 
and  then  took  him  and  his  wife  to  his  table  at  so  much  a 
week,  the  defendant  was  not  allowed  his  law.  In  the 
same  manner,  if  land  was  let  with  a  stock  upon  it  in  debt 
for  the  rent,  law-wager  would  not  be  allowed,  on  account 
of  the  stock  being  coupled  with  the  land,  though  it 
would  lie  in  debt  founded  on  a  lease  of  the  stock  only.5 

The  above  doubt 'might  have  arisen  from  the  difference 
between  the  common  law,  as  collected  from  the  analogy 
of  other  cases,  and  the  custom  of  London;  for  it  was 
positively  held,  that  by  the  custom  a  defendant  could  not 
wage  his  law,  in  debt  for  board :  by  the  same  custom  a 
defendant  was  excluded  from  this  law,  if  an  alderman  of 
London  testified  the  truth  of  the  contract.6 

It  was  agreed  that  where  persons  were  compelled  to  serve 
by  the  statutes  of  laborers,  as  were  ploughmen,  shepherds, 
and  all  servants  in  husbandry,  and  they  brought  an  action 

1 14  Hen.  VI.,  24.  l  28  Hen.  VI.,  4. 

'  22  Hen.  VI,  13 ;  15  Edw.  IV,  16.  B  9  Edw.  IV,  1. 

*  39  Hen.  VI,  18.  6  1  Edw.  IV,  5. 
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for  their  wages,  the  defendant  should  not  have  his  law, 
because  there  was  no  option  in  the  plaintiff  whether  he 
would  serve  or  no ;  and  yet.  it  was  held,.that  though  a 
tailor,  carpenter,  or  other  artificers,  if  they  departed  from 
their  service,  were  liable  to  an  action  under  the  second 
chapter  of  the  statute,  yet  because  they  were  not  com- 
pellable to  serve,  they  might  be  deprived  of  their  debt 
by  law-wager.1  No  retainer  of  a  servant,  but  under  the 
compulsory  part  of  the  statute  of  laborers,  was  to  exclude 
a  defendant  from  law-wager.  Upon  a  similar  idea  it  was, 
,that  in  an  action  brought  by  an  attorney  of  the  common 
pleas  for  his  fees,  Fortescue,  chief-justice,  held  that  the  de- 
fendant should  not  wage  his  law,  Baying,  that  the  justices 
could  compel  him  to  act  as  attorney  for  a  suitor,  though  it 
was  otherwise  in  inferior  courts.  But  where  an  action  was 
brought  by  a  serjeant  who  had  been  retained  for  two  years, 
law-wager  was  allowed ;  because,  said  they,  notwithstand- 
ing he  was  compellable  to  be  of  counsel,  yet  he  was  not 
compellable  to  be  retained  so  long  as  for.  two  years.2 

It  was  now  settled,  conformably  with  some  opinions  in 
the  time  of  Edward  III.,3  that  in  a  general  declaration 
for  a  box  of  charters,  the  defendant  might  wage  his  law, 
because  they  partook  of  the  nature  of  the  box  ;  but  where 
one  of  them  was  specially  noticed,  the  defendant,  as  to 
that,  was  obliged  to  plead  to  the  country,  and  this  had 
become  the  established  practice.4 

In  detinue,  if  the  bailment  was  in  one  county,  and  the 
declaration  alleged  it  to  be  in  another,  the  defendant 
might  wage  his  law.5  There  was  this  difference  between 
detinue  and  accompt,  that  in  the  former,  if  the  bailment 
was  alleged  to  be  by  the  hands  of  another,  law-wager  was 
allowed  the  same  as  if  it  had  been  by  the  hands  of  the 
plaintiff  himself,6  but  in  accompt  it  was  not  allowed; 
though  where  it  was  by  the  hands  of  the  wife  of  the 
plaintiff,  they  being  considered  as  one  person,  the  law- 
wager  was  allowed ;  the  like  as  between  an  abbot  and  one 
of  the  same  society/ 

It  was  held  by  many,  that,  according  to  the  custom  of 
London,  if  a  defendant  waged  his  law,  the  plaintiff  might 

1  38  Hen.  VI.,  14, 22.  6  21  Hen.  VI,  35. 

s  21  Hen.  VI,  4.  6  8  Hen.  VI,  10. 

"  Vide  ante.  » 15  Edw.  IV,  16;  10  Edw.  IV,  5. 

1 19  Hen.  VI,  9 ;  22  Edw.  IV,  7. 
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produce  a  bill  testifying  the  contract,  and  that  would 
oust  the  defendant  of  his  privilege.1  But  this  opinion  is 
directly  against  a  statute  made  in  the  reign  "of  Edward 
III.,  which  expressly  declares  that  a  man  might  wage  his 
law  against  a  Londoner's  papers.2  Law-wager  was  al- 
lowed in  debt  upon  an  arbitrament,3  but  was  denied  in 
debt  on  a  recovery  in  court  of  ancient  demesne,4  and  for 
an  amercement  in  a  leet.6  An  infant  was  not  permitted 
to  wage  his  law.6  Executors,  when  charged  as  such, 
could  not  wage  their  law,  because  no  man  could  wage  his 
law  but  upon  a  contract  of  his  own :  they  could  not  there- 
fore be  charged  on  a  bailment  to  their  testator,  but  might 
yet  be  liable  to  an  action  on  their  possession  of  goods  that 
had  been  bailed  to  their  testator,  and  in  such  case  they 
might  wage  their  law.7  It  had  been  held,  contrary  to  an 
opinion  in  the  time  of  Henry  V.,  that  a  defendant  might 
wage  his  law  against  a  quo  minus  in  the  exchequer : 8  this 
violated  the  rule  laid  down  in  an  earlier  period,9  that  no 
man  should  wage  his  law  against  the  king;  and  it  was 
on  that  account  overruled  by  the  practice  of  later  times. 

Protections  were  a  greater  source  of  delay,  to  justice 
than  even  essoins ;  for  a  protection  might  be   „ 

-  .  *  ,  .  -it't  Of  protection. 

cast  where  an  essoin  could  not,  and,  besides, 
had  the  sanction  of  the  great  seal  to  back  it ;  while  an 
essoin,  being  only  the  surmise  of  the  party,  was  open  to 
cavil  and  rejection.  Thus  a  protection  might  be  cast  by 
a  person  who  was  in  prison,  or  let  to  mainprise,  but  such 
a  one  could  not  cast  an  essoin.10  It  might  be  cast  at  nisi 
prius,  which  an  essoin  could  not.11  Protections  stood  upon 
the  ground  of  decisions  before  mentioned  to  be  made  in 
the  reign  of  Edward  III.,  and  the  alterations  introduced 
by  the  late  statutes.12  They  were  of  two  kinds,  namely, 
quia  profecturus,  and  quia  moraturus :  they  were  for  a  year 
only,  and  were  disallowed  in  quare  impedit,  assize,  attaint, 
dower  unde  nihil,  darrein  presentment,  and  certain  other 
pleas  before  justices  in  eyre ;  and  a  protection  that  was 
offered  in  any  of  such  cases  would  not  be  allowed,13 

1  39  Hen.  VI.,  34.  8  32  Hen.  VI.,  24. 

2  Vide  ante.  *  Vide  ante. 

3  33  Hen.  VI.,  4.  10  9  Hen.  VI.,  58 ;  38  Hen.  VI.,  23. 
*  34  Hen.  VI.,  64.  u  9  Hen.  VI.,  55. 

6  10  Hen.  VI.,  7.  n  Vide  ante. 

6  11  Hen.  VI.;  40.  13  39  Hen.  VI.,  39. 

'  3  Hen.  VI.,  38. 


572  HENRY  VI.  [CHAP.  XXII. 

The  effect  of  a  protection  was  to  put  the  plea  sine  die 
for  a  year,,  and  the  common  manoeuvre  was  to  cast  it  atf 
nisi  prius.  In  such  a  case  the  entry  would  be  thus : 
Postea  continuato  inde  processu,  etc.,  mentioning  the  respite 
of  the  jury,  and  the  appearance  of  the  parties  in  banco, 
after  which  it  might  go  on,  M  super  hoc  loquela  prcedicta 
remanet  sine  die,  eb  qubd  idem  A.  in  obsequio  domini  regis  in 
guerris  domini  regis  in  partibus  transmarinis  profecturus  est  (or 
as  the  case  might  be)  moraturus  est.  Et  habet  literas  domini 
regis  de  protectione  patentes,  quarum  datum,  etc.,  per  unum  an- 
num tunc  prozime  sequendum  duraturas,  etc.1  The  justices 
of  nisi  prius  had  no  power  to  allow  or  disallow  the  protec- 
tion, but  were  merely  to  discharge  the  jury,  and  make  a 
return  of  the  protection,  which  was  allowed  or  disallowed 
at  the  day  in  bank.  If  the  inquest  was  taken  after  the 
protection  cast,  it  was  void.  It  often  happened  at  the  day 
in  bank,  that  the  plaintiff  would  present  to  the  justices 
an  innotescimus  to  repeal  the  protection  ;  upon  which  there 
would  issue  a  re-summons,  or  re-attachment  against  the 
defendant,  and  a  new  venire,  or  new  distringas  (for  after 
much  variety,  either  practice  was  held  good),2  to  try  the 
issue.  The  discharge,  however,  of  the  jury  at  nisi  prius 
was  still  right,  as  the  protection  was  good  till  repealed : 
so,  if  it  expired  before  the  day  in  bank ; 3  but  if  it  waB 
disallowed  on  the  day  in  bank,  it  was  otherwise,  for  then 
it  was  the  same  as  none.*  Sometimes  the  defendant 
would  make  default  at  nisi  prius,  and  not  cast  his  protec- 
tion till  the  day  in  bank,  when  it  might  be  allowed ;  and 
if  the  inquest  had  been  taken  by  default,  the  default 
would  be  saved.5  Where  a  defendant  appeared  and  chal- 
lenged some  jurors,  and  cast  a  protection,  it  was  disal-' 
lowed ;  because,  as  he  had  appeared,  he  could  not  be' 
demanded,  and  a  protection  was  to  excuse  a  default.6 

It  was  a  rule  where  there  was  more  than  one  defendant 
that  a  protection  cast  by  one,  whether  before  appearance 
or  after,  should  put  the  parol  sine  die  for  all.7  But  if  the 
plaintiff  had  the  precaution  to  sue  several  venires,  then  a 
protection  cast  by  one  defendant  at  nisi  prius,  or  in  bank, 
would  stand  only  for  that  one.8    A  protection  could  only 

1  East.,  453.  «  21  Hen.  VI,  10  Bro.  Prot,  50. 

a  5  Edw.  IV.,  2 ;  Bro.  Prot,  69.  6  4  Hen.  VI,  22. 

8  35  Hen.  VI,  58.  '  21  Hen.  VI,  41. 

*  21  Hen.  VI,  20.  8  22  Hen.  VI,  3. 
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serve  a  defendant;  and  even  a  defendant  in  replevin,  if 
he  avowed  and  so  made  himself  an  actor,  could  not  have 
a  protection.1  It  was  argued  at  one  time  that  a  garnishee, 
after  plea  pleaded,  when  he  made  title  to  a  deed,  was  an 
actor,  and  therefore  should  not  have  a  protection.2  There 
is  a  case  of  a  garnishee,  even  after  plea  pleaded,  casting  a 
protection  ; 3  hut  the  former  seems  the  better  opinion.4  It 
was  held,  he  might  cast  a  protection  to  the  scire  facias, 
because  then  at  least  he  was  not  an  actor.6  A  vouchee 
and  prayee  in  aid  were  held  entitled  to  cast  a  protection  to 
the  writ  of  summons,  upon  the  ground  that  they  might 
have  an  essoin,  and  were  liable  to  judgment  by  default.6 
But  where  resceit  was  counterpleaded,  the  prayee  was  not 
allowed  to  cast  a  protection,  because  he  was  no  party  to 
the  suit  till  he  was  received.7 

Besides  the  substantial  requisites  to  constitute  a  legal 
protection  before  mentioned,  it  was  likewise  not  to  vary 8 
from  the  original  writ  by  containing  more  or  less ; 9  it 
was  not  to  be  dated  since  the  time  of  the  default  to  be 
saved  ; 10  in  either  of  which  cases  it  would  be  disallowed. 
A  corporation  could  not  have  a  protection,  because  they 
could  not  be  supposed  to  be  all  in  servitio  regis.11 

The  criminal  law  received  some  impression  from  the 
decisions  of  courts  during  these  two  reigns. 
What  is  laid  down  by  Sewton  in  the  19 
Hen.  VI.12  as  the  law  of  treason,  militates  so  plainly  with 
the  statute  of  treasons,  that  it  can  hardly  be  taken  to  be 
the  better  opinion  of  lawyers  in  his  time.  He  says  that 
if  a  man  imagined  the  death  of  the  king  or  his  consort, 
he  should  be  put  to  death  for  such  an  imagination,  with- 
out having  done  anything,  i.  e.,  without  an  overt  act. 
Perhaps  the  slight  circumstances  that  were  then  construed 
overt  acts  of  treason  might,  in  some  degree,  justify  the 
opinion. 

By  statute  of  Edward  II.,13  no  one  was  to  be  construed, 
guilty  of  felony  for  breaking  prison,  unless  the  crime  for 
which  he  was  committed  was  felony.     This  act  does  not 
seem  to  have  been  violated  by  a  determination  in  the  be- 

1  22  Hen.  VI.,  28.      «  3  Hen.  VI.,  30  "  21  Edw.  IV,  79. 

2  3  Hen.  VI.,  18.        '  37  Hen.  VI.,  2.  »  Litt.,  47. 

s  4  Hen.  VI.,  9.  8  7  Hen.  VI.,  22.  u  Vide  c.  xii. 

4  9  Hen.  VI,  36.        9  28  Hen.  VI,  1 ;  4  Hen.  VI,  22. 
6  3  Hen.  VI,  18.       10  21  Hen.  VI,  10. 
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ginning  of  the  reign  of  Henry  VI. ,  where  a  person  out- 
lawed for  felony  was  imprisoned  in  the  king's  bench ;  and 
being  afterwards  indicted  for  breaking  prison,  knowing 
certain  traitors  to  be  there  confined,  and  letting  them  go 
at  large,  he  was  adjudged  guilty  of  treason,  and  accord- 
ingly drawn  and  hanged.1 

Where  a  man  had  killed  the  wife  of  his  master,  it  was 
agreed  that  it  was  treason.2 

It  was  agreeable  with  the  old  law  to  denounce  the  pains 
of  felony  against  any  one  who  took  away  the  life  of  an 
attainted  man,  otherwise  than  by  the  forms  of  law.3  It 
was  held  a  good  justification  in  an  appeal  of  homicide  to 
say,  that  the  deceased  appealed  the  prisoner  of  treason  in 
the  court  of  the  constable  and  marshal,  and  they  waged 
battel  thereon,  and  so  he  killed  him. 

With  regard  to  larceny,  it  was  only  such  things  in  which 
a  man  had  a  property  could  be  feloniously  taken  and  carried 
away.4  _  The  old  maxim  of  criminal  law  that  voluntas  re- 
futalitur  pro  .facto  continued  to  prevail  in  the  reign  of 
Henry  IV.5 

Some  points  arose  on  the  mode  of  proceeding  by  appeal. 
a  The  appeal  of  death  was  the  action  of  the  heir 

wpea'  to  the  deceased.  A  case  of  a  peculiar  kind 
stated  by  Thirning,  in  the  reign  of  Henry  IV.,  when  the 
heir  was  within  age  and  died,  and  was  succeeded  by  sev- 
eral heirs  within  age.  It  was  said  by  that  judge  that  the 
last  of  these  heirs  should  have  the  appeal ;  but  Gascoigne 
was  clearly  of  another  opinion.6  A  case  happened  in  the 
reign  of  Henry  VI.  which  brought  forward  this  point 
again  ;  for  there  a  man  was  outlawed,  and  having  a  pardon, 
he  sued  out  a  scire  facias  against  the  plaintiff,  who  was  re- 
turned dead  by  the  sheriff,  and,  after  much  argument,  it 
was  determined  by  the  court  that  no  scire  facias  should  go 
against  the  heir;7  which  seems  like  a  decision  that  the 
heir  was  not  entitled  to  the  appeal.  We  find  a  curious 
point  in  the  law  of  descent  as  to  appeals  much  argued  at 
this  time :  whether  a  person  who  derived  his  descent 
through  a  female  could  entitle  himself  to  an  appeal  as 
heir  ?  A  case  of  this  kind  was  brought  into  the  exchequer 
chamber  in  the  20  Hen.  VI.,  when  Fortescue,  chief-justice, 

1 1  Hen.  VL>  5.  «  22  Hen.  VI.,  59.  •  11  Hen.  IV.,  11. 

*  35  Hen.  VI.,  50.  B  13  Hen.  VI.,  85.  '  38  Hen.  VI.  13. 

•37  Hen.  VI.,  20. 
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declared  that  he  and  his  brethren  were  agreed  upon  the 
matter,  but  were  willing  to  hear  what  could  be  said  upon 
it.  The  objection  against  such  an  appeal  was  founded  on 
the  express  words  of  Magna  Charta,  that  no  one  should 
be  taken  on  the  appeal  of  a  woman  except  for  the  death 
of  her  husband.  The  woman  not  being  enabled  to  main- 
tain an  appeal,  it  was  argued  that  an  ancestral  action  like 
this  having  never  descended  on  the  woman,  could  not  de- 
scend through  her  to  the  appellant.  Upon  this  reasoning 
the  court  determined  that  the  appeal  would  not  lie.1 

Very  little  alteration  happened  in  the  ideas  upon  which 
provors  were  admitted  to  appeal.  The  statute 
7  Henry  IV.  had  discountenanced  this  mode  of  '" 
proceeding,  and  gave  a  warrant  to  the  courts  to  go  on  in 
discouraging  such  suspicious  accusers.  In  the  14  Henry 
VI.,  a  man,  being  convicted  of  robbery,  confessed  the 
felony,  and  appealed  two  men  of  the  same  fact.  Process 
was  issued  against  one  of  them ;  the  other  came  to  the  bar 
and  joined  battel  with  the  provor.  A  day  was  given 
them  at  Tothill,  where  they  fought,  and  the  appellee  was 
worsted  and  severely  wounded  in  the  head.  Upon  this 
the  justices  demanded  of  him  if  he  would  have  any  more 
of  the  battel,  to  which  he  answered  that  he  neither  could 
nor  would ;  adding  upon  the  oath  which  he  had  taken 
that  he  was  not  guilty  of  the  crime  wherewith  he  was 
charged.  Upon  this  he  was  adjudged  to  be  hanged.  Aftdr 
this  the  other  appellee  came  in,  and  pleaded  not  guilty. 
Then  judgment  was  given  against  the  provor  also  to  be 
hanged ;  for  whether  he  who  had  pleaded  guilty  was 
acquitted  or  attainted,  the  provor,  Bays  the  book,  ought  to 
be  hanged  on  his  own  confession  of  the  felony,  and  ac- 
cordingly execution  was  instantly  done  upon  him.2  It 
was  laid  down  that  the  appeal  of  a  provor  was  for  the 
benefit  of  the  king,  and  not  of  himself,  and  that  it  was 
in  the  election  of  the  justices  to  admit  the  appeal  and 
avoid  process  against  the  appellees,  or  to  direct  the  provor 
to  be  hanged  on  his  own  confession.3  This  was  putting 
it  nearly  upon  the  footing  of  that  courtesy  which,  in 
modern  times,  has  been  indulged  towards  offenders  who 
will  consent  to  give  evidence  for  the  crown  against  their 
accomplices. 

1  20  Hen.  VI.,  63.  2 19  Hen.  VI.,  35.  »  24  Hen.  VI.,  28. 
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It  had  been  the  common  law  for  prisoners  to  claim  the 
benefit  of  the  clergy  upon  their  arraignment ;  this  was 
thought  prejudicial  to  the  party,  for  he  had  no  challenge 
to  the  inquest  ex  officiis,  ut  sciatur  qualis  or  de  nono  liberari 
debeat,  by  which  connection,  nevertheless,  he  forfeited  his 
goods  and  chattels,  together  with  the  profits  of  his  lands, 
until  be  had  made  purgation.  To  remedy  this,  Sir  John 
Prisot,  chief-justice  of  the  common  pleas,  in  concert  with 
the  other  judges,  in  the  reign  of  Henry  VI.,  made  an 
alteration,  which  was  thought  more  advantageous  to  pris- 
oners than  the  old  practice.  This  was  not  to  allow  the 
benefit  of  clergy  upon  the  arraignment,  but  to  recommend 
to  the  prisoner  to  plead  to  the  felony,  and  put  himself  on 
the  jury  de  bono  et  male.  Thus  he  had  the  advantage  of 
his  challenger  and  the  chance  of  an  acquittal  on  the  events, 
and  after  all,  if  convicted,  he  might  still  claim  his  clergy. 
This  was  a  variation  in  the  practice  of  .our  criminal  law, 
which  was  greatly  commended,  and  was  followed  by  most 
of  his  successors.1 

1  2  Inst.,  164. 
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Of  Pleading — The  Declaration — The  Defence— Or  Argument- 
ative Pleading  —  A  Traverse  —  A  Negative  Pregnant  —  Of 
Double  Pleading — A  Protestation  —  Departure  in  Pleading  — 
Color  in  Pleading  —  Aid  Prater  —  Or  Garnishment  —  Of  Inter- 
pleader—  Plea  of  hors  de  son  Fee — Of  Non-Tenure — Of  Joint- 
Tenancy —  De  son  Tort  Demesne  —  Summons  and  Severance  — 
Forms  of  Pleading — Of  Demurrer — Of  Jeofaille  and  Amend- 
ment —  Of  Eepleader  (a)  —  The  King  and  Government  —  The 
Statutes — Fortescue — Lyndwood  —  Treatises  and  Law  Books 
—Miscellaneous  Facts. 

THE  science  of  pleading  makes  a  distinguished  feature 
in  the  learning  of  this  period,  particularly 
of  the  last  twenty  years  of  Henry  VI.  and  the  °f  plettdin& 
reign  of  Edward  IV.  "Whatever  industry  and  whatever 
ingenuity  had  been  exercised  in  the  reign  of  Edward  III., 
in  adjusting  the  constitution  and  conduct  of  real  actions, 
seems  to  have  been  transferred  to  pleading ;  which  suc- 
ceeded, as  it  were,  to  that  ancient  branch  of  learning  like 
a  descendant  of  the  same  family.  Everything  which  con- 
cerned the  frame  and  proceedings  of  actions  was  now  agi- 
tated and  refined  upon  with  the  greatest  dexterity  and 
skill.  The  writ,  the  declaration,  the  consequent  plead- 
ings, the  process,  the  judgment,  all  these  were  debated 
under  every  possible  consideration,  and  the  forms  and 
course  of  them  were  settled  upon  solemn  deliberation. 

Pleading  had  become  so  much  the  fashionable  study, 
and  it  constituted  such  an  essential  part  of  the  qualifica- 
tions of  a  lawyer,  that  Littleton,  in  the  reign  of  Edward 
IV.,  declares  it  to  be  "  one  of  the  most  honorable,  laudable, 
and  profitable  things  in  the  law,  to  have  the  science  of 
well  pleading  in  actions  real  and  personal ;"  and  therefore 
he  advises  his  son  "  especially  to  employ  his  courage  and 

(a)  As  this  chapter  is  occupied  entirely  with  pleading,  and  there  is  no  ma- 
terial difference  in  the  law  of  the  two  reigns  on  that  subject,  they  need  not 
be  separated. 

vol.  m.— 49  2M  577 
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care  to  learn  it." '  The  reports  of  the  time  of  Henry  VI. 
and  Edward  IV.  are  full  of  points  of  pleading,  which  are 
started,  in  one  shape  or  other,  in  almost  every  question 
debated  in  court.  Pleading  was  cultivated  with  so  much 
industry  and  skill,  that  it  was  raised  to  a  sudden  perfec- 
tion in  the  course  of  a  few  years. 

In  the  former  parts  of  this  history,  frequent  occasion  has 
been  given  to  speak  upon  the  nature  of  pleading  in  differ- 
ent actions,  and  the  reader  is  not  unapprised  of  the  pro- 
gress made  in  this  branch  of  our  law.  But  this  retrospect 
will  hardly  satisfy  the  curiosity  of  the  historical  inquirer, 
when  he  is  arrived  at  a  period  in  which  pleading  was 
brought  to  a  state  of  consistency  and  accuracy  that  has 
entitled  it,  in  the  language  of  lawyers,  to  the  name  of  a 
science.  Almost  everything  substantial  in  pleading, 
which  was  practised  from  this  time  down  to  the  present, 
was  settled  by  judicial  determinations  in  the  reigns  of 
these  kings.  The  precedents  of  this  period  became  ever 
after  the  standards  of  good  pleading,  and  the  rules  and 
maxims  of  pleading  now  settled  have  governed  ever  since 
in  our  courts.  It  seems,  therefore,  proper  to  inquire  what 
these  precedents  and  what  these  rules  and  maxims  were ; 
in  order  to  which  we  shall  take  a  view  of  pleading  in 
general,  confining  our  observations  to  such  formal  parts 
as  apply  to  most  actions,  whether  real,  personal,  or  mixed. 

The  whole  of  pleading  was  so  much  a  matter  of  form  that 
it  may  appear  strange  to  distinguish  any  by  calling  them 
formal  parts ;  but  the  forms  of  pleadings  seem  to  be  of  two 
kinds.  Thus,  there  are  the  forms  of  commencing  and 
concluding  a  declaration  or  plea ;  the  form  of  a  traverse, 
of  a  protestation,  of  giving  color,  and  the  like.  These  are 
the  same,  whatever  is  the  substance  and  matter  of  the 
declaration,  plea,  traverse,  protestation,  or  color,  and  are 
properly  and  emphatically  matters  of  form.  But  there  is 
also  a  form  in  stating  the  substance  of  a  declaration  or 
plea ;  thus,  a  bond,  a  fine,  a  lease,  a  record,  all  have  due 
.  forms,  in  which,  and  in  no  other,  they  ought  to  be 
pleaded.  Such  formal  parts,  therefore,  whether  of  the 
former  or  latter  kind,  as  were  now  settled,  and  had  grown 
into  common  use,  are  the  objects  of  our  present  considera- 
tion, without  entering  into  such  matters  as  might,  by  pos- 

1  Litt.,  s.  534. 
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sibility,  be  made  the  substance  of  a  declaration  or  plea, 
those  being  as  infinite  as  the  causes  of  action  and  grounds 
of  defence  that  might  arise  upon  the  various  modifications 
of  rights,  whether  of  property  or  persons,  in  the  law  of 
England. 

The  first  part  of  pleading  that  naturally  presents  itself 
is  the  count  or  declaration.  The  declarations 
which  were  laid  before  the  reader  in  the  reign  The  dec,aration- 
of  Edward  III.1  seem  to  differ  in  form  from  those  that  had 
grown  now  to  be  in  use.  The  first  difference  which 
strikes  us  is,  that  they  were  now  no  longer  in  French,  but 
seem,  in  the  first  instance,  to  have  been  put  into  such 
Latin  form  and  style  as  the  entry  on  the  roll  was  finally 
to  be ;  the  consequence  of  which  was  likewise  this,  that 
instead  of  being  in  the  first  person,  the  counting  part,  like 
the  writ,  was  now  in  the  third.  Another  alteration  was, 
that  the  writ  was  invariably  recited  in  the  count,  and 
made  a  necessary  part  of  it.  The  count,  or  declaration, 
was,  therefore,  the  same  as  the  roll  or  record  of  the  court, 
down  to  the  production  of  the  secta,  suit.  In  like  manner 
the  plea  began  with  a  recital  of  the  defendant's  appear- 
ance, and  then  stated  his  defence  and  plea  in  the  third 
person  ;  and  this  plea  constituted,  in  like  manner,  the  fol- 
lowing part  of  the  roll  or  record  of  the  court :  the  same 
of  the  replication  and  subsequent  pleadings. 

The  following  is  a  specimen  of  a  declaration  in  an  ac- 
tion of  debt,  according  to  the  practice  now  established : 
B.,  etc.,  summonitus  fwit  ad  respondendum  A.  de  placito  qubd 
reddat  eidem  A.  £20  quas  ei  debet,  et  injustb  detinet.  Et  unde 
idem  A.  per  C.  attornatum  dicit,  qubd  cum  proedktus  B.  tali  die 
et  anno,  etc.,  apud  S.  comput  asset  cum  eodem  A.  de  diver  sis 
denariorum  summis  ipsius  A.  per  ■prorfatum  B.  ad  compotum 
inde  eidem  A.  cum  inde  requisites  fuisset,  reddendum,  ante  id 
tempus  receptis,  et  super  compoto  Mo  prcedictas  B.  inventus 
fuisset  in  arreragiis  erga  ipsum  A.  in  £20  per  quod  actio  ac- 
crevit  eidem  A.  ad  exigendum  et  habendum  de  prcefato  B.  prce- 
dictus  £20 :  idem  tamen  B.  licet  smpiits  requisites,  pro3dictus 
£20  eidem  A.  nondum  reddidit,  sed  Mas  ei  hucusq ;  reddere 
contradixit,  et  adhuc  contradicit;  unde  dicit  qubd  deterioratus 
est,  et  damnum  habet  ad  valentiam  40s.  etc.,  et  inde  producit 
sectam? 

1  Vide  c.  xiv. 

*  Bast.,  147.    Whenever  it  is  necessary  to  illustrate  what  is  here  said  on 
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Such  was  the  form  of  the  declaration ;  hut  whether  it 
was  drawn  out  in  this  form  on  paper  or  parchment  by  the 
party's  counsel,  and  delivered  over  to  the  adversary's 
counsel,  or,  what  is  more  probable,  was  entered,  in  the 
first  instance,  upon  the  roll  of  the  court,  it  is  not  easy  to 
determine  with  precision :  in  point  of  effect,  it  would  be 
the  same ;  for  the  roll  might  be  amended  by  the  leave  of 
the  justices,  during  the  term  in  which  the  declaration  or 
plea  was  entered,  and  it  must,  at  any  rate,  be  entered  on 
the  roll  as  of  that  term  ;  in  both  which  cases  the  roll  be- 
came afterwards,  in  construction  of  law,  a  record :  so  that 
the  power  the  justices  exercised  over  the  roll  during  the 
term  is,  on  one  hand,  sufficient  to  show  the  possibility  of 
making  the  amendment  of  pleas  without  resorting  to  the 
supposition  of  there  being  paper  pleadings ;  and  the  dif- 
ferent construction  the  judges  put  upon  the  same  roll  of 
parchment,  after  and  during  the  term,  satisfies  us  that  to 
constitute  a  record,  there  was  not  required  a  transcript 
from  any  less  solemn  paper  or  parchment,  to  one  that  was 
more  so.  If  we  were  to  judge  from  the  reports  of  this 
period,  in  which  there  is  frequent  mention  of  the  roll, 
with  the  above  distinction  of  the  same  parchment  being  a 
roll  in  the  term,  and  a  record  afterwards,  without  any 
allusion  that  could  induce  one  to  suspect  the  pleadings 
were,  in  any  stage,  to  be  sought  for  elsewhere,  we  cannot 
help  adopting  the  above  opinion ;  which  likewise  seems 
to  be  rendered  more  probable  when  it  is  considered  that 
neither  paper  nor  parchment  was  then  an  article  to  be 
consumed  so  profusely  as  now  a  days,  in  multiplying  copies 
of  the  transitory  nature  these  must  have  been. 

It  seems,  therefore,  a  reasonable  conjecture  that  when- 
ever pleading  ore  tenus  went  out  of  use,  it  became  the  prac- 
tice for  the  counsel  to  enter  the  declaration  or  plea  upon 
the  roll,  in  the  office  of  the  prothonotary ;  that  the  coun- 
sel of  the  other  party  had  access  to  it,  in  order  to  concert 
his  plea,  or  take  his  exceptions  to  it;  and  that  when  these 
were  to  be  argued,  the  roll  was  brought  into  court,  as  the 
only  evidence  of  the  pleading  to  be  referred  to.  This 
course  was  certainly  attended  with  some  difficulties,  and 
led  to  the  expedient  of  putting  the  pleadings  into  paper, 

the  doctrine  of  pleading,  we  shall  make  use  of  Eastell's  Entries ;  most  of 
the  records  in  that  collection  being  of  the  period  of  which  we  are  now 
speaking. 
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and  handing  this  paper  from  one  party  to  the  other,  the 
entry  on  the  roll  being  deferred  till  the  end  of  the  term, 
an  improvement  which  greatly  facilitated  the  perusal  and 
correction  of  pleadings,  both  of  the  party  and  his  adver- 
sary, and  made  the  affair  of  amendments  more  easy  and 
decorous  than  in  the  old  method,  which  must  deface  the 
roll.  But  this  could  not  be  indulged  till  a  period  arrived 
in  which  so  useful  a  commodity  as  paper  was  become 
cheaper  and  more  common ;  (a)  and  after  all  it  must 
be  confessed,  whatever  advantage  might  be  attained  by 
the  convenience  of  paper-pleadings,  the  old  method  had 
simplicity  to  recommend  it ;  for  the  declaration  or  plea, 
when  once  entered  on  the  roll,  answered  all  the  purposes 
of  paper-pleading  during  the  term,  and  of  a  record  after- 
wards. 

To  return  to  the  declaration,  and  its  form.  As  the 
declaration  was  to  set  out  with  a  recital  of  the  original 
writ,  it  is  plain  that  where  the  writ  was  to  attach  the  de- 
fendant, it  should  begin  B.  attachiatus  fait  ad  respondendum, 
etc.  The  general  rule  for  framing  a  declaration  was,  that 
after  setting  forth  the  nature  of  the  action,  as  was  done 
by  the  recital  of  the  writ,  it  should  state  the  time  and 
place,  and  the  cause  of  action,  in  which  should  be  com- 
prehended how,  and  in  what  manner,  the  action  accrued ; 
and  lastly,  the  conclusion,  in  which  the  plaintiff  averred 
his  damage,  and  offered  to  prove  his  suit.  Respecting  the 
degree  of  accuracy  with  which  all  this  should  be  stated, 
it  was  a  rule,  founded  on  stat.  36  Edw.  III.,  c.  xv.,1  that 
a  declaration  should  not  abate  for  want  of  form,  so  as  it 
had  matter  of  substance,  nor  should  it  abate  for  surplus- 
age.2 In  mixed  and  real  actions  the  plaintiff  was  not  to 
count  of  the  day,  year,  and  place,  as  in  personal  actions.3 
If  there  was  any  defect  in  the  declaration,  the  writ  like- 
wise, as  well  as  the  declaration,  was  abated.4 

The  plea  of  the  tenant  or  defendant   began  with  the 
defence,  which  varied  according  to  the  nature      Defence 
of  the  action  or  the  plea;  that  is,  whether  it 

(a)  It  did  not,  it  is  believed,  take  place  until  near  the  reign  of  Elizabeth, 
and  led  to  this  mischief,  that  it  greatly  increased  the  expense  of  pleading, 
and  intervened  obstacles  in  the  way  of  that  easy  and  speedy  amendment  of 
the  pleading  which,  under  the  old  system,  at  once  disposed  of  all  objections 
purely  formal. 

1  Vide  ante,  c.  xvi.  '  9  Hen.  VI.,  115,  116. 

1  9  Hen.  VI.,  25.  *  35  Hen.  VI.,  40. 

49  * 
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was  first  to  the  jurisdiction,  next  to  the  person,  then  to 
the  count,  and  then  to  the  writ,  all  which  were  called 
pleas  in  abatement,  or  lastly,  to  the  action,  which  was 
called  a  plea  in  bar. 

Thus  in  some  actions,  as  in  assize,  dower,  darrein  pre- 
sentment, mortauncestor,  per  quae  servitia,  attaint,  and  scire 
facias,  the  defence  was  venit  el  dicit.  In  others,  as  in  every 
writ  of  praecipe  qubd  reddat,  of  intrusion,  ayel,  escheat,  and 
the  like,  the  defence  was  venit  et  defenditjus  suum  quando, 
etc.  In  others  it  was  venit  et  defendit  vim  et  injuriam  quando, 
etc.,  as  in  debt,  accompt,  detinue,  covenant  trespass,  tres- 
pass upon  the  case,  ejectment,  ne  injuste  vexes,  partition, 
quare  impedit,  quo  jure,  replevin,  rescous,  recaptione,  averi- 
orum,parcofracto,  recto  rationabili  parte  bonorum,  rationabilibus 
estoveriis,  actions  of  debt  or  trespass  given  by  statute,  ac- 
tions of  waste,  and  other  personal  or  mixed  actions.  In 
other  actions  the  defence  was  more  special;  thus,  in  a 
writ  of  right,  quando  dominus  rernisit  curiam,  the  defence 
was  venit  et  defendit  jus  prcedicti  petentis  et  seisinam  suam 
quando,  etc.  Again  in  the  writ  de  nativo  habendo,  the  de- 
fence was  venit  et  defendit  jus  suum  et  omnem  nativitatem 
quando,  etc.  In  others  it  was  still  more  special,  as  in  a 
prohibition  upon  the  statute  of  Richard  II.  and  Henry 
IV.,  it  was  venit  et  defendit  vim  et  injuriam  quando,  etc.,  et 
omnem  contemptum,  et  quicquid,  etc. ;  the  same  in  actions 
upon  the  statutes  of  maintenance  and  laborers.1  Those 
defences,  however,  that  were  most  special  were  much  con- 
tracted from  the  form  of  defences  in  the  reign  of  Henry 
III.,  when  it  was  usual  to  set  forth  verbatim  the  remaining 
part  of  the  defence,  which  was  now  signified  by  the  etcmtera. 

The  foregoing  were  called  full  defences,  to  distinguish 
them  from  a  half  defence,  which  consisted  in  closing  the 
defence  without  adding  the  words  quando,  etc.  Thus,  in 
pleas  to  the  jurisdiction  or  to  the  person,  the  defendant 
could  only  make  a  half  defence ;  for  if  he  added  the  words 
quando,  etc.,  the  jurisdiction  and  ability  of  the  person 
would  be  thereby  admitted.2  Again,  a  misnomer  was  to 
be  pleaded  before  any  defence  at  all. 

After  the  substance  of  the  plea  was  stated,  the  next 
point  was  to  conclude  it  in  proper  form.  Thus  it  was  to 
conclude  either  to  the  jurisdiction,  to  the  writ,  to  the 

1  Vide  Bro.,  Defence.  8  Bro.,  Defence. 

» 2  Edw.  IV.,  15 ;  40  Edw.  III.,  36. 
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count,  or  to  the  action.  If  the  defendant  pleaded  to  the 
writ,  and  concluded  to  the  action,  it  would  be  repugnant 
and  bad,  because  by  conclusion  he  admitted  the  writ ;  the 
same  if  he  pleaded  to  the  jurisdiction,  and  concluded  to 
the  writ.1  Yet,  on  the  contrary,  if  the  plea  was  to  the 
action,  and  the  conclusion  to  the  writ,  the  plea  would  be 
taken  for  a  good  one  in  bar.2 

The  commencement,  therefore,  and  the  conclusion  of  a 
plea  might  be  in  some  or  other  of  the  following  ways : 
If  to  the  action  Et  prazdietus  B.  per  attornatum  suum  venit  et 
defendit  vim  et  injuriam  quando,  etc.  Et  dicit  qubd  ipse  de 
debito  prcedicto,  etc.,  onerari  non  debet,  quia  dicit,  etc.  Et  hoc 
paratus  est  verificare,  unde  petit  judieiam  si  prcedictus  A.  ac- 
tionem suam  prcedictam  versus  eurn  habere  debeat,  etc.  If  to 
the ' writ,  Et prcedictus  B.  venit  et  defendit  vim  et  injuriam,  et 
petit  judieiam  de  brevi  originali  loquelai  prmdictce,  quia  dicit, 
etc.  Et  hoc  paratus  est  verificare,  unde  petit  judieiam  de  brevi 
illo,  et  qubd  breve  cassetur,  etc.  If  to  the  declaration,  the 
alteration  was  mutatis  mutandis,  judicium  de  narraMone,  and 
qubd  narratio  cassetur.3  A  very  material  part  of  the  con- 
clusion of  a  plea  was  the  general  averment,  or  paratus  est 
verificare  ;  and  this  was  required  in  all  pleas,  replications, 
or  other  pleadings  containing  matter  of  affirmation.  But 
a  plea  that  was  the  general  issue,  or  in  the  negative,  ought 
not  to  be  averred.  The.  nature  of  replications  rejoinders, 
and  the  other  pleadings,  wherever  they  differed  from  a 
plea  in  the  form,  will  be  better  seen  in  what  will  hereafter 
be  said  upon  the  different  parts  of  pleading. 

The  great  object  of  pleading  being  to  bring  the  question 
between  the  parties  to  a  certain  point,  it  was  0(  ar(,umentotiye 
expedient  to  hold  the  plaintiff  and  defendant  PWins- 
to  a  strict  way  of  stating  his  allegations,  so  that  the  ad- 
versary's plea  might  be  answered  directly  and  plainly, 
without  leaving  the  sense  to  be  collected  by  argument  or 
inference.  Thus  it  was  held  that  in  trespass  for  depastur- 
ing the  plaintiff's  grass,  it  was  not  sufficient  for  the  de- 
fendant to  say  non  depacit  herbas,  for  this  they  would  call 
an  argumentative  plea,  which  the  law  would  not  allow ; 
but  as  it  meant  that  the  defendant  was  not  guilty  of  the 
charge,  he  should  be  compelled  to  say  so  in  the  formal  and 
established  plea  of  non  culpabilis.*    Again,  in  trespass  for 

1  37  Hen.  VI.,  48.  '  East.,  pamm. 

1  37  Hen.  VI.,  24.  *  22  Hen.  VI,  37. 
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entering  a  garden,  and  where  the  defendant  pleaded  that 
there  was  no  such  garden,  this  was  held  to  be  argumenta- 
tive ;  and  as  it  amounted  to  the  general  issue,  the  defend- 
ant was  driven  to  plead  non  culpabilis.1  These  might  seem 
to  be  prejudices  in  favor  of  an  established  form  of  words, 
rather  than  instances  where  great  precision  was  effected 
by  rejecting  such  argumentative  answers.  The  most  com- 
mon instance  in  which  argumentative  pleading  seemed  to 
mislead  and  confound  was  where  some  special  matter  or 
circumstance  was  stated ;  and  the  other  party,  instead  of 
a  direct  denial  of  it,  set  up  some  contrary  circumstance, 
as  apparently  incompatible  with  it,  and  therefore  in  effect 
amounting  to  a  denial ;  as  where  it  was  pleaded  that  a 
person  was  resident  at  B.,  and  it  was  replied  that  he  was 
resident  at  F.  ;2  or  where  it  was  pleaded  that  one  of  the 
defendants  was  dead  before  the  writ  was  purchased,  to 
which  it  was  replied  that  he  was  alive;3  or  where  a  de- 
fendant was  declared  against  as  executor,  and  he  pleaded 
that  the  party  died  intestate.4  All  these  were  pronounced 
such  pleadings  as  the  law  would  not  allow,  though  they 
had  been  very  common  in  the  reign  of  Edward  III.,6  and 
were  then  the  occasion  of  much  difficulty.  For,  without 
considering  the  want  of  precision  in  such  allegations,  it 
was  a  great  difficulty,  when  an  issue  depended  upon  two 
affirmatives,  to  decide  from  which  place  the  venue  should 
come,  whether  from  the  place  alleged  by  the  plaintiff,  or 
that  alleged  by  the  defendant.  This,  and  other  conse- 
quences from  this  old  way  of  pleading,  had  induced  the 
courts  of  late  to  lay  it  down  as  a  rule  that  every  affirmative 
in  pleading  should  be  answered  by  an  express  negative.6  Con- 
formably with  this  rule,  the  above  pleas  ought  to  have 
gone  on,  and  concluded  with  a  denial  of  the  adversary's 
affirmative  allegation,  which  was  usually  done  by  an  absq  ; 

a  traverse  ^0C'  or  sans  ce"> or' as  *hev  more  commonly  called 
it,  a  traverse.  The  effect  of  this  was,  that  what- 
ever new  matter  was  started,  the  pleadings  could  not  go 
on  without  an  issue  being  soon  raised,  to  be  decided  either 
by  the  court  or  by  a  jury. 

Thus,  where  the  declaration  was  for  rent  for  the  occu- 
pation of  twenty  acres  of  land,  and  the  defendant  pleaded 
a  lease  for  twenty  acres  and  twelve  more,  he  was  bound 

1 10  Hen.  VI.,  16.  » 19  Hen.  VI.,  4.  6  Vide  c.  xvl 

* 19  Hen.  VI,  1.  «  20  Hen.  VI.,  1.  6  18  Hen.  VI,  8-10. 
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to  traverse  the  lease  for  twenty  acres.1  "When  the  plain- 
tiff claimed  an  annuity  by  prescription,  and  the  defendant 
pleaded  an  annuity  by  grant,  he  was  to  traverse  the  an- 
nuity by  prescription.2  Where  a  plaintiff  claimed  title 
to  an  advowson  in  gross,  and  the  defendant  set  up  a  next 
presentation,  he  ought  to  traverse  the  advowson  in  gross.3 
Notwithstanding  it  was  now  considered  as  a  general  rule 
that  two  affirmatives  could  not  make  an  issue,  there  still 
remained  some  vestige  of  the  old  forms,  which  were  now 
taken  as  exceptions  to  that  rule.  Thus,  if  it  was  averred 
that  the  defendant  was  of  full  age,  there  needed  no  trav- 
erse that  he  was  not  within  age.4  If  no  negative  went 
before,  an  affirmative  would  be  sufficient  without  a  trav- 
erse: thus  the  plaintiff  might  say  that  I.  S.,  who  appears, 
is  I.S.  of  D.,  and  the  party  sued  is  intended  to  be  I.  S. 
of  C,  without  a  traverse  ;5  and  some  other  cases  still  ex- 
isted where  the  issue  was  held  sufficient  without  a  trav- 
erse. 

This  was  the  general  idea  upon  which  a  traverse  was 
introduced;  and  when  the  matter  pleaded  consisted  of 
one  fact  only,  the  application  of  it  was  obvious-  and  easy ; 
but  where  a  plea  alleged  several  facts  and  circumstances, 
it  was  a  consideration  of  no  small  difficulty  to  decide 
which  of  them  should  be  picked  out  by  the  traverse  as 
the  main  point  to  be  denied,  and  of  course  to  rest  the 
issue  upon.  Much  argument  arose  upon  a  doubt  of  this 
sort,  where  a  formedon  in  discendre  was  brought  on  a  gift 
to  the  father  and  mother  of  the  demandant  in  tail.  The 
tenant  pleaded  that  he,  long  before  the  donors  had  any- 
thing in  the  land,  was  seized  thereof  in  his  demesne  as 
of  fee;  and  being  so  seized,  and  being  within  the  age  of 
twenty-one  years,  he  infeoffed  the  donors,  to  have  and  to 
hold  to  them  and  their  heirs ;  and  the  donors  being  so 
seized  made  a  gift  to  the  donees  in  tail,  who  had  issue 
the  demandant,  and  died ;  and  that  the  tenant,  being 
within  age,  entered,  by  force  of  which  entry  he  was  seized 
in  his  remitter,  and  so  he  demanded  judgment  of  the 
action.  To  this  the  demandant  replied,  that  the  donors 
made  the  gift  to  the  donees,  as  had  been  stated  in  the 
declaration,  sans  ce  that  the  -tenant  infeoffed  the  donors 
in   the   manner  they  had  pleaded.     It  was  objected  to 

1  32  Hen.  VI,  3  b.  •  35  Hen.  VI,  33,  34.  6  33  Hen7vi,  10. 

2  32  Hen.  VI,  4,  5.  *  19  Hen.  VI,  54. 
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this  replication  that  the  feoffment  was  only  the  convey- 
ance to  the  bar,  and  that  it  was  not  the  conveyance,  but 
the  matter  and  substance  of  the  bar  which  should  be 
traversed,  confessed,  or  avoided;  and  there  was  great  de- 
bate whether  the  seisin  or  the  feoffment  should  in  this 
case  be  traversed ;  but  the  court  held  the  feoffment  to  be 
the  substance  of  the  bar,  and  therefore  that  it  was  prop- 
erly traversed.1 

This  was  a  question,  whether  a  seisin  or  &  feoffment  was 
the  proper  point  to  be  traversed ;  in  the  same  year  we  find 
a  case  where  the  like  doubt  arose  between  a  disseisin  and 
&  feoffment.  In  trespass  quare  clausum  fregit,  the  defendant 
pleaded  that  one  Richard  Rawlins  was  seized  of  the  same 
close  in  fee,  and  long  before  the  trespass  infeoffed  the  de- 
fendant in  fee;  and  he  gave  color  to  the  plaintiff  by  the 
said  Richard,  and  said  the  plaintiff  entered,  on  whom  the 
defendant  re-entered  and  committed  the  trespass.  To 
this  the  plaintiff  replied,  that  true  it  is  that  Richard  was 
seized  in  his  demesne  as  of  fee ;  but  being  so  seized,  he 
infeoffed  one  Peter  Bennett  in  fee,  by  force  of  which  he 
was  seized,  and  upon  him  the  said  Richard  entered 
against  his  own  feoffment,  and  disseized  the  said  Peter; 
and  the  said  Richard  being  so  seized,  made  the  feoffment- 
to  the  defendant,  as  he  supposed,  upon  whom  the  said 
Peter  entered  and  was  seized  in  fee,  and  being  so  seized, 
infeoffed  the  plaintiff.  To  all  this  the  defendant  made 
no  other  rejoinder  than  that  the  said  Richard  did  not  dis- 
seize the  said  Peter.  It  was  objected  by  the  plaintiff  that 
this  traverse  was  not  properly  taken,  because  the  disseisin 
was  not  the  force  of  the  title,  but  the  feoffment  made  to 
the  person  whose  estate  the  plaintiff  had  before  the  feoff- 
ment to  the  defendant.  This  feoffment,  they  said,  was 
the  force  of  the  title,  and  the  disseisin  only  the  convey- 
ance to  it.  It  was  alleged  in  the  argument  on  one  side, 
that  the  common  practice  had  been  to  traverse  the  feoff- 
ment ;  it  was  as  strongly  contended  on  the  other  side 
that  it  had  never  been  so  adjudged ;  but  that,  on  the  con- 
trary, it  had  been  determined  that  the  traverse  of  the  dis- 
seisin was  the  proper  pleading.  To  this  effect,  indeed,  we 
find  a  rule  laid  down  so  far  back  as  9  Hen.  VI.,  which 
says,  that  wherever  a  disseisin  was  alleged  in  a  bar  or 

1  Long.,  5  Kdw.  IV,  3-12. 
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replication,  it  should  always  be  traversed.1  Afterwards, 
indeed,  it  was  laid  down  by  Needham  that  the  traverse 
might  be  either  to  the  feoffment  or  the  disseisin  ;2  and  in 
the  present  case  they  held  the  traverse  to  the  feoffment  to 
be  good,3  without  any  regard  to  or  indeed  mention  of  the 
above  rule,  and  left  it  for  after-times  to  reconcile  these 
differences,  by  holding,  according  to  the  opinion  of  Need- 
ham,  that  in  such  case  either  traverse  was  good. 

"When  the  pleadings  were  long  and  special,  they  of 
course  drove  one  of  the  parties  to  a  traverse,  and  occasions 
were  continually  furnished  to  inquire  what  matters  were 
traversable  and  what  not,  whether  in  pleas  or  in  declara- 
tions. This  made  one  of  the  nicest  and  most  curious 
parts  of  the  science  of  pleading.  To  enter  minutely  into 
it  would  carry  us  too  far :  from  what  has  been  already 
said,  it  appears  that  a  traverse  should  be  directed  to  that 
which  is  the  substance  and  matter  of  the  title ;  but  such 
was  the  subtilty  with  which  points  of  law  were  treated, 
that  this  general  rule  stood  in  need  of  many  auxiliary 
ones  to  assist  the  mind  in  judging  of  the  particulars  that 
should  or  should  not  be  traversed. 

The  same  love  of  precision  which  induced  the  courts 
to  discountenance  argumentative  pleading,  led  them  to  pass 
a  like  judgment,  and  with  the  same  justice,  Anegati™ 
on  what  was  called  a  negative  ■pregnant.  An  &*&»**■ 
instance  of  this  may  be  seen,  where  in  an  action  on 
the  case  against  an  innkeeper,  for  goods  lost  by  his  de- 
fault, the  defendant  pleaded  that  they  were  not  taken  by 
his  default,  which  answer  was  construed  to  be  a  denial 
pregnant  with  an  admission  that  they  might  be  taken, 
though  not  by  his  default ;  and  therefore  the  court,  in  that 
case,  compelled  the  defendant  to  plead  the  special  matter.4 
Again,  where  an  action  was  brought  against  a  man  for 
burning  the  plaintiff's  house  by  negligently  keeping  his 
fire,  the  defendant  pleaded  that  the  house  was  not  burnt 
by  his  default  in  keeping  his  fire :  this  was  held  a  nega- 
tive pregnant,  for  the  same  reason  as  the  before-mentioned 
plea.5  There  seems,  therefore,  to  be  this  sort  of  affinity 
between  an  argumentative  plea  and  a  negative  pregnant ; 
that  as  the  latter  is  a  negative  pregnant  with  an  affirma- 
tive, so  is  the   former  an  affirmative   pregnant  with   a 

1  Scien.  de  Plead.,  355.  *  Ibid.,  138.  6  28  Hen.  VI.,  7. 
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negative;  and  the  cure  for  both  is,  in  most  cases,  to 
add,  or  at  least  to  substitute,  a  direct  denial  of  the  sub- 
stance and  gist  of  the  plea  or  declaration  which  is  to  be 
answered. 

If  the  courts  would  not  admit  a  plea  that  did  not  di- 
rectly answer  the  adversary's  allegation,  neither  would 
they  allow  one  that  contained  a  multiplicity  of  matter,  to 

or  double     each  of  which  a  distinct  answer  ought  to  be 

pieadiag.  ma(je ;  such  was  called  a  double  plea.  Thus 
where  bastardy  was  pleaded  as  to  one  acre,  and  joint- 
tenancy  as  to  another,  this  plea  was  held  double,  because 
bastardy  went  to  both.1  Again,  where  a  defendant,  in 
avoidance  of  a  bond,  pleaded  imprisonment  at  one  place, 
and  detainer  till  he  made  an  obligation  at  another,  this 
was  held  double 2  In  debt  for  four  marks  of  rent,  the 
defendant  pleaded  first  that  one  only  was  due ;  and  further 
he  pleaded,  as  to  part  a  tender,  and  as  to  the  remainder  an 
entry  before  the  day :  this  was  held  double.3  The  remedy 
in  this  and  other  cases,  where  the  party  thought  he  had 
more  points  than  one  to  object,  and  he  would  not  willingly 
preclude  himself  of  one  by  stating  only  the  other,  was  to 
set  forth  that  one  in  a  protestation. 

There  were  cases  where  multiplicity  of  matter  might 
be  stated  without  the  charge  of  duplicity.  Thus  where 
the  plea  concluded  with  a  non  est  factum,  all  the  special 
reasons  for  the  deed  being  void  might  precede.*  Again, 
a  plea  with  a  traverse  was  not  double,  because  the  traverse 
was  held  to  waive  the  plea ; 5  the  conveyance  to  the  traverse 
being  no  more  considered  than  what  was  taken  by  pro- 
testation. In  some  cases,  however,  double  pleading  was 
allowed;  thus  in  justification  for  false  imprisonment, 
twenty  causes  might  be  alleged  without  the  charge  of 
being  double.6  Again,  in  favor  of  life,  it  was  allowed  in 
an  appeal  to  plead  some  special  matter,  and  then  to  plead 
over  to  the  felony.7 

A  protestation  was  likewise  necessary  where  the  party 

a  roteBtation    wou^  otherwise  be  concluded  by  force  of  the 
.pmt,  i  ,  ,,.  p|ea.   ag  j£  a  jor(j  pjea(je(j  nn  figfogj.  fa  <jebt 

brought  by  his  villein,  this  would  operate  as  an  enfran- 
chisement, because  it  admitted  him  capable  of  having 

1  32  Hen.  *  38  Hen.  VI.,  26,  27.  8  7  Edw.  IV.,  20. 
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s  3  Hen.  VI.,  16, 19. 


CHAP.  XXIII.]    OP  PLEADING  —  DEPARTURE  IN  PLEADING.        589 

property:  he  might  therefore  protest  that  the  plaintiff 
was  his  villein,  and  for  plea  say,  that  he  owed  him  nothing. 
For  these  reasons  a  protestation  in  after-times  was  very 
significantly  termed  "  exclusion  of  a  conclusion."  The 
rule  in  making  a  protestation  was,  that  it  should  not  be 
repugnant  to  the  matter  stated  by  way  of  plea.  Thus 
where  a  defendant  in  replevin  protested  that  he  did  not 
take  the  cattle,  and  for  plea  said  there  was  no  such  vill, 
and  then  avowed  to  have  a  return ; J  this  was  held  to  be 
such  a  repugnancy  between  the  protestation  and  the  avow- 
ing for  a  return,  that  they  could  not  stand  together.  If 
the  plea  was  found  for  the  party  pleading  the  protestation, 
the  protestation  would  serve ;  but  if  against  him,  it  would 
not  serve  the  purpose  it  was  designed  for.  Thus  where  a 
defendant  in  replevin  avowed  for  rent,  alleging  that  the 
plaintiff  held  by  homage,  fealty,  and  rent ;  and  the  plain- 
tiff said  that  he  held  by  the  rent,  and  nothing  of  the 
rent  was  arrear,  and  pleaded  on,  protesting  that  he  did 
not  hold  by  homage  ;  there,  if  the  plaintiff  bared  the  de- 
fendant of  his  avowry,  he  should  be  excluded  from  de- 
manding homage  afterwards.  Again,  where  in  forger  of 
false  deeds  the  defendant  took  the  forging  by  protesta- 
tion, and  traversed  the  publication,  and  that  was  found 
against  him,  the  protestation  would  not  aid  him.2 

It  was  not  sufficient  that  every  single  plea  was  drawn 
with  the  precision  and  accuracy  above  required,  »„„*,« '» 
unless  the  successive  pleas  alleged  by  the  same  pleading, 
party  were  pursuant  to  and  fortified  what  went  before. 
It  was  therefore  required  that  the  matter  first  alleged 
should  not  be  departed  from,  but  that  whatever  was  added 
in  the  subsequent  plea  should  be  in  support  and  aid  of  it, 
otherwise  the  plea  was  bad :  if  therefore  a  defendant  in 
his  bar  should  allege  a  title  to  the  whole  estate,  and  in 
his  rejoinder  he  should  make  title  only  to  a  moiety,  this 
was  held  a  departure,  and  as  such  the  rejoinder  was  bad.3 
The  construction  of  pleas  in  these  cases  was  very  strict,  as 
may  be  seen  in  the  following  instance.  A  tenant  pleaded 
a  devise  to  him:  the  plaintiff  replied  that  the  devisor  was 
an  infant ;  to  which  the  defendant  rejoined,  that  infants 
might  devise  by  custom:  this  rejoinder  was  held  a  de- 
parture from  the  bar,  which  alleged  a  devise  generally.4 

1  20  Hen.  VI,  28.  "  22  Hen.  VI,  51. 

2  9  Hen.  VI,  26  and  59 ;  33  Hen.  VI,  45.  *  37  Hen.  VI,  5. 
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"We  come  now  to  consider  the  nature  of  colorable  pleading, 
a  device  of  which  we  found  some  instances  in 
pieadmg.  ^e  reign  0f  Edward  III.,1  but  which  was  now 
grown  into  a  settled  form  of  pleading,  and  was  explained 
upon  grounds  and  principles  that  appeared  satisfactory  to 
the  minds  of  lawyers.  This  pleading  was  used  in  assizes, 
in  writs  of  entry  in  nature  of  an  assize,  and  in  trespass. 
The  matter  suggested  in  this  way  was  always  a  fiction,  and 
owed  its  origin  to  two  circumstances :  first,  a  jealousy  in 
defendants  of  trusting  certain  special  points  of  defence  to 
the  verdict  of  jurors ;  and  secondly,  a  rule  of  law,  that  if 
such  special  points  amounted  in  fact  to  nothing  more  than 
the  general  issue,  they  should  not  have  the  effect  of  taking 
the  cause  from  the  verdict  of  the  jury  to  the  judgment  of 
the  court,  but  the  defendant  must  plead  the  general  issue 
in  the  usual  form :  as,  nul  tori,  nul  disseisin,  in  assize ;  ne 
disseisa  pas,  in  a  writ  of  entry ;  and  not  guiky,  in  trespass. 

Thus  suppose  A.  had  infeoffed  B.  of  certain;  land,  and 
an  assize  was  brought  by  a  stranger  against  B. ;  in  such 
case  the  tenant  would  be  led  by  the  inclination  of  his  own 
mind  not  to  plead  the  general  issue,  because  then  the 
validity  of  the  title  and  feoffment  would  be  decided  on  by 
the  jury ;  but  he  would  endeavor  to  state  a  sufficient  bar 
to  the  assize,  and  bring  the  question  to  the  opinion  of  the 
.judges,  by  saying,  that  A.  was  seized,  and  infeoffed  by 
him,  by  force  whereof  he  entered,  and  then  he  would  pray 
judgment  if  the  assize  would  lie.  But  here  the  law  would 
pronounce  that  this  plea  was  not  good,  for  it  amounted  to 
the  general  issue,  which  he  must  be  compelled  to  plead  in 
terms,  or  the  assize  would  be  awarded.  The  tenant  there- 
fore, in  order  to  attain  the  object  of  having  the  matter 
decided  by  the  court,  used  to  give  the  plaintiff  color,  that 
is,  a  color  of  action,  by  which  it  would  appear  dangerous  for 
the  tenant  to  trust  the  matter,  he  had  pleaded,  to  the  judg- 
ment of  unlettered  men.  Thus,  in  the  above  case,  when 
the  tenant  pleaded  that  A.  infeoffed  him,  he  would  add 
further,  that  the  plaintiff  claiming  by  color  of  a  deed  of  feoffment 
made  by  the  said  feoffor,  before  the  feoffment  made  to  the  said 
tenant  (by  which  deed  no  right  passed)  entered,  upon  whom,  the 
said  tenant  entered;  and  then  he  would  pray  judgment  if 
the  assize  should  pass :  and  because,  in  this  case,  it  might 

1  Vide  ante,  c.  xv. 
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appear  doubtful  in  the  minds  of  unlettered  men,  whether 
anything  did  or  did  not  pass  by  the  first  infeoffmeut,  as 
suggested,  the  law  allowed  that  special  matter  to  constitute 
a  plea  in  bar  sufficient  to  call  upon  the  judges  to  decide 
whether  the  prior  feoffment  had  really  such  effect  or  not.4 

This  idea  of  giving  color  was  further  refined  upon  ;  for 
besides  suggesting  that  the  plaintiff  claiming  by  color  of 
a  deed  of  feoffment  made  by  a  stranger  (where  nothing 
really  passed),  entered  upon  the  freehold ;  they  used  to  add, 
upon  whom  A.  B.  entered,  upon  whom  the  tenant  entered; 
whereas  there  was  no  more  an  entry  by  A.  B.  than  there 
was  a  feoffment  to  the  plaintiff.  The  reason  for  this  man- 
ner of  pleading  was,  to  protect  the  defendant  from  the 
construction  that  might  be  raised  to  his  disadvantage  upon 
the  first  of  these  pleas  ;  for  if  the  tenant  by.  that  pleading 
confessed  an  immediate  entry  upon  the  plaintiff,  or  an 
immediate  ouster  of  the  plaintiff,  the  consequence  would 
be,  that  should  the  title  be  afterwards  found  for  the  plain- 
tiff, the  tenant  would  be  convicted  of  the  disseisin  by  his 
own  confession :  and  because  the  tenant,  though  he  had 
no  right  to  the  land,  might  yet  be  no  disseizor,  it  was 
usual  to  adopt  the  style  of  pleading  last  mentioned  for  his 
protection.2 

This  is  the  general  idea  upon  which  pleading  colorably 
was  first  resorted  to  and  allowed  by  the  courts.  "When 
this  manner  of  pleading  had  once  established  itself,  several 
rules  obtained  for  the  government  of  it,  which,  in  some 
measure,  restrained  the  fancy  of  counsel  in  the  choice  of 
such  fictitious  circumstances  as  were  to  be  suggested  in  this 
colorable  way.  The  principal  of  these  rules,  and  indeed 
that  which  seemed  to  be  of  the  essence  of  color,  was,  that 
it  should  consist  of  some  matter  of  law,  or  other  difficulty 
to  the  lay-gents.  For  example,  if  I  bring  an  assize  against 
you,  and  you  plead  that  you  leased  the  same  land  to  A.  for 
his  life,  and  then  granted  the  reversion  to  me,  and  after- 
wards A.  died,  and  I  claiming  the  land  by  virtue  of  this 
grant  to  which  the  tenant  never  attorned,  entered :  or,  if 
a  tenant  pleaded  that  he  leased  to  the  plaintiff,  and  after- 
wards the  plaintiff  surrendered  such  lease  :  in  the  first  of 
these  cases,  the  lay-gents  were  not  capable  of  deciding  that 
the  grant  was  defective  without  attornment ;  nor  in  the 

1  Doct.  and  Stud.,  295.  *  Ibid.,  201. 
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second,  that  a  surrender  might  be  made  by  parol.  Again, 
if  the  tenant  said  that  the  father  of  the  plaintiff  leased  to 
him  for  the  life  of  another,  and  afterwards  released  to  him, 
and  the  plaintiff  supposing  that  the  father  died  seized  of 
the  reversion,  ousted  him  after  the  death  of  the  cestui  qui 
vie  ;  this  would  be  a  good  colorable  plea,  because  the  lay- 
gents  could  not  determine  how  the  release  enured,  whether 
by  way  of  feoffment,  enlargement,  confirmation,  or  extin- 
guishment of  estate.  Again,  if  the  tenant  pleaded,  that 
the  father  of  the  plaintiff  infeoffed  him,  and  he  suffered 
the  father  to  hold  and  occupy  the  land  at  will ;  or  if 
he  pleaded  that  the  plaintiff  claimed  as  bastard  and 
eldest  son ;  these  were  pointB  of  difficulty  which  should 
properly  be  decided  by  the  court,  and  therefore  were  good 
colorable  suggestions.  But  if  the  tenant  said  that  he  was 
seized  till  the  plaintiff  disseized  him,  upon  whom  he 
entered,  it  was  ill ;  because  all  men,  however  unlearned, 
know,  that  in  such  a  case  the  tenant  was  no  disseizor ; 
the  same  if  he  said  that  the  plaintiff  claimed  as  younger 
son,  because  every  one  knows  the  younger  son  cannot  in- 
herit before  the  elder.  Such,  therefore,  as  cases  perfectly 
intelligible  to  the  unlettered,  were  adjudged  by  law  im- 
proper to  be  sent  to  the  jury  on  the  general  issue.1 

Another  rule  respecting  the  matter  pleaded  cobrably 
was,  that  it  should  give  to  the  plaintiff  a  fair  pretence  on 
which  to  support  his  action.  Thus,  in  trespass  for  goods, 
it  was  necessary  to  give  a  possession  to  the  plaintiff", 
though  without  title,  because  that  was  a  good  ground  for 
an  action  of  trespass ;  as  to  say  that  the  defendant  being 
in  possession  of  the  goods  as  executor,  the  plaintiff  took 
them,  and  the  defendant  retook  them.2  In  trespass  for 
taking  goods,  the  defendant  said,  that  before  the  plain- 
tiff had  the  goods,  he  was  possessed  of  them  as  his  own 
property,  and  bailed  them  to  A.  to  be  rebailed  to  him  ; 
and  that  A.  gave  them  to  the  plaintiff,  who  supposing  the 
property  to  be  in  A.  took  them,  and  the  defendant  retook 
them.3  A  third  rule  in  pleading  colorably  was,  that  it 
should  always  be  given  by  the  defendant  to  the  plaintiff, 
and  always  in  a  plea  in  bar.4  Such  were  the  principal 
rules  by  which  these  fictitious  suggestions  were  measured ; 
and  provided  these,  and  some  others  of  less  consequence, 

1  19  Hen.  VI,  21.  »  7  Hen.  VI,  3. 

a  7  Hen.  VI,  35.  « 19  Hen.  VI,  32. 
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were  adhered  to,  the  defendant  was  at  liberty  to  state 
whatever  happened  to  strike  his  mind ;  colors  being  as 
various  as  tbe  possible  ways  in  which  the  subject  in  ques- 
tion might  be  transferred  and  possessed. 

It  seems  not  to  have  been  quite  clear  in  what  cases  the 
defendant  was  required  to  give  color,  and  in  what  the 
special  matter  of  itself  constituted  a  good  bar.  To  form 
a  judgment  of  this,  we  must  content  ourselves  With  some 
few  determinations,  without  attempting  to  discover  the 
reasons  upon  which  they  were  decided.  It  is  said,  that 
where  such  matter  was  pleaded  as  bound  the  possession 
only,  the  defendant  should  give  color ;  as  in  case  of  a 
dying  seized,  and  descent  to  the  defendant.1  But  where 
the  right  was  bound,  as  by  feofi'ment  with  warranty,  by 
fine,  and  the  like,  there  no  color  need  be  given.  Again, 
if  a  defendant  pleaded  liberum  tenementwm,  he  need  not 
give  color,  nor  where  he  justified  as  servant  to  one  who 
had  the  freehold  :2  the  same  where  one  justified  for  a  dis- 
tress: because,  says  the  book,  where  no  property  was 
claimed,  there  no  color  need  be  given.3  It  was  held,  at 
one  time,  that  in  justification  for  taking  as  wreck,  or  as 
the  goods  of  felons,  the  defendant  should  give  color:4 
but  afterwards  it  was  laid  down,  that  in  those  cases,  and 
also  in  justification  for  tithes,  for  waif  and  stray,  or  as 
a  purchase  in  market  overt,  no  color  need  be  given ;  *• 
though,  in  the  case  of  goods  sold  in  market  overt,  they 
made  this  distinction :  If  the  defendant  said  simply  that 
A.  sold  them  to  him,  he  need  not  give  color ;  but  if  he 
had  said,  that  A.  was  possessed  of  goods  as  of  Ms  proper 
goods,  and  sold  them  to  him,  color  should  be  given:  be- 
cause, in  this  latter  case,  he  fully  stated,  that  no  property 
was  in  the  plaintiff,  and  therefore  that  he  had  no  color  of 
an  action ;  but  in  the  former,  there  might  be  still  a  prop- 
erty in  the  plaintiff;6  which  distinction  seems  analogous 
to  that  of  the  two  cases  before  mentioned,  where  the  right, 
and  where  the  possession  only  was  bound.  For  the  same 
reason,  where  a  defendant  pleaded  wardship  through  a 
stranger,  he  was  to  give  color.7  If  the  plea  was  founded 
on  an  act  of  parliament,  no  color  need  be  given  ; 8  be- 

1  22  Hen.  VI.,  18.  ,        B  21  Edw.  IV.,  18,  65. 
*  21  Edw.  IV,  15 ;  18  Edw.  IV,  3.  6  12  Edw.  IV,  5  b. 

s  2  Edw.  IV,  12.  '  2  Edw.  IV,  27. 

1  59  Hen.  IV,  2 ;  9  Edw.  IV,  22.  8  3  Edw.  IV,  2. 
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cause,  says  the  book,  an  act  of  parliament  bound  all 
parties. 

It  would  be  unnecessary  to  enter  further  into  discus- 
sion on  this  obsolete  piece  of  learning,  which  in  a  subse- 
quent period  was  reduced  to  a  more  simple  form,  and  at 
length  went  quite  out  of  use.  In  the  time  of  which  we 
are  now  writing,  this  was  a  very  prevailing  fashion  of 
pleading ;  and  the  reasons  that  were  advanced  to  give  it 
authority,  were  thought  to  be  well  founded :  a  time  came, 
when  these  were  less  considered,  and  the  device  of  color 
appeared  to  pleaders  not  so  indispensably  necessary. 
How  this  change  in  opinions  operated,  will  be  seen  here- 
after. 

Instead  of  taking  upon  himself  the  defence  of  the  ac- 
tion, the  defendant,  as  we  have  seen,  might  call  in  the 
assistance  of  another  person  to  protect  him  in  his  defence. 
One  way  in  which  a  defendant  might  protect  himself  was 
by  voucher,  which  was  allowed  only  in  real  actions.  This 
is  as  ancient  as  anything  in  the  practice  of  our  courts, 
and  has  already  been  so  fully  explained,1  as  to  need  no 
recapitulation.  The  present  practice  stood  upon  the  law 
in  Bracton's  time,  and  the  few  alterations  which  had  been 
made  by  statute  in  the  reign  of  Edward  I.  and  since ;  and 
to  add  anything  to  the  much  that  has  already'  been  said, 
.  might  be  thought  an  unnecessary  repetition. 

It  is  not  so  with  aid  prier,  which  bears  some  affinity 
with  vouching  to  warranty,  and  probably  was 
first  suggested  by  it.  When  an  action  was 
brought  against  a  person,  who,  though  in  possession  of 
the  thing  in  question,  had  not  the  complete  and  entire 
property ;  and  if  judgment  passed  against  him,  another 
person  who  had  right  would  be  injured;  the  tenant  or 
defendant  might  pray  to  have  the  aid  of  such  person  to 
defend  the  suit.  Thus  a  tenant  for  life,  by  the  courtesy, 
or  the  like,  might  pray  aid  of  him  in  reversion  or  re- 
mainder, to  plead  for  him  and  defend  the  inheritance. 
The  entry  of  aid  prier  was  thus :  Et  prcedictus  tenens  per 
attornatum  suum  venit,  et  dicit  qubd,  etc.,  (then  the  cause  of 
aid  prayer  was  alleged.)  Et  sic  prcedictus  tenens  dicit  qubd 
ipse  tenet,  et  die  impetrationis  brevis  originalis  prcedicti  queren- 
ts tenuit  tenementum  prcedictum  pro  termino  vitce  suck  remanere 

1  Vide  vol.  ii.,  c.  vii. 
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cuidum  prcefato  B.  et  hceredibus  masculis  de  corpore  suo  exeun- 
tibus,  sine  quo  idem  tenens  non  potest  tenementum  prasdictum 
cum  pertenentiis  in  placitum  dedueere,  neq;  prcefato  querenti 
inde  respondere.  Et  petit  auxilium  de  ipso  B.,  etc.  Et  ei 
conceditur,  etc.  Ideo  prceceptum  est  vice  comiti  qubd summoneat 
per  bonos  summonitores  prcedictum  B.  qubd  sit  hie  a  die 
Paschce,  etc.,  ad  jugendum  cum  prcefato  tenente  simul,  etc.,  in 
respondendo  prcefato  querenti  de  prcefato  placito  si,  etc.,  idem 
dies  datus  est  partibus  prcedictus,  etc.1  Upon  demand  of  aid, 
and  the  prayer  being  granted,  a  judicial  writ  was  sued 
out  by  the  tenant,  .called  a  summons  ad  auxiliandum;  at 
the  return  of  which,  if  the  prayee  did  not  appear  or  essoin, 
if  he  after  made  default,  judgment  was  entered,  qubd  tenens 
ad  narrationem  prcedicti  querentis  sine  prafato  B.  respondeat. 

A  tenant  for  life  had  his  option,  either  to  vouch  the  re- 
versioner, or  pray  him  in  aid.2  If  the  remainder  in  fee  was 
to  the  tenant  for  life  and  another,  he  should  have  aid  of 
that  other.3  A  tenant  might  have  aid  of  a  remainder-man 
in  fee,  without  showing  a  deed ;  for  the  feoflment  might 
be  without  deed.4  If  aid  was  prayed  of  a  reversioner,  who 
took  the  reversion  as  conusee  of  a  fine,  this  amounted  to  an 
attornment  of  the  prayor.5  Aid  of  the  reversioner  might 
be  had  in  a  writ  of"  entry,  in  nature  of  an  assize,  though 
not  in  an  assize ; 6  because  the  tenant  was  supposed  to  be  in 
by  reason  of  his  own  tortious  act. 

"We  find  instances  of  aid  granted  in  personal  actions,  as 
in  replevin,  trespass,  debt,  and  annuity;  in  &  scire  facias,  in 
attaint,  ravishment  of  ward,  and  ejectment  of  ward.  If 
another  person  was  interested  in  the  thing  claimed  of  the 
defendant,  there  was  the  same  reason  as  in  seal  actions  that 
he  should  have  the  aid  of  such  person  to  protect  his  present 
possession,  or  title.  Thus,  if  a  writ  of  annuity,  or  debt  for 
arrears  of  an  annuity,  issuing  out  of  a  benefice,  was  brought 
against  the  parson,  he  might  have  aid  of  the  patron  and 
ordinary ;  the  two  persons  who  should  have  concurred  in 
such  a  grant,  if  any  was  made,  and  who  at  least  were  inter- 
ested that  the  -benefice  should  not  be  charged  with  such 
a  demand  after  the  death  of  the  present  incumbent : 7  if, 
therefore,  such  annuity  was  upon  the  parson's  own  deed, 

1  Eaat.,  Aidprier.  6  57  Hen.  VI.,  5. 

8  9  Hen.  VI,  3.  e  14  Hen.  VI.,  22 ;  4  Edw.  IV.,  14 ;  21  Edw.  IV,  15. 
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as  this  only  bound  him,  he  could  not  have  their  aid.1  Thus 
in  a  replevin,  a  tenant  for  life  of  seigniory  might  pray 
aid  of  the  reversioner ; 2  and  plaintiff  in  replevin,  being 
a  termor,  might  have  aid  of  the  reversioner ; 3  because  in 
both  these  cases  the  reversioner  would  be  charged  with  the 
event  of  the  suit.  Where  a  defendant  in  trespass  justified 
by  commandment  of  one  who  had  the  freehold,  he  might 
have  aid  of  such  freeholder.*  In  general,  in  personal  ac- 
tions, it  was  a  rule  that  no  aid  prayer  should  be  had  before 
issue  joined;  but  this  was  liable  to  many  exceptions,  and 
it  was  a  point  of  much  controversy  when  aid  should  be  al- 
lowed before  issue  joined,  and  when  not.6 

Aid  of  the  king  was  a  piece  of  learning  depending  upon 
considerations  somewhat  different  from  those  which  gov- 
erned the  prayer  of  aid  in  the  case  of  common  persons.  In 
the  first  place,  as  the  king  could  not  be  vouched,  a  tenant 
was  driven  to  pray  aid  of  the  king  in  all  instances  where, 
from  the  nature  of  his  estate,  he  would  be  entitled  to  vouch 
a  common  person,  or  to  have  warranty  of  charters ; 6  and 
in  such  case,  if  he  lost,  he  would,  as  in  case  of  voucher,  be 
entitled  to  recovery  in  value  by  petition.7  Aid  of  the  king 
was  therefore  of  two  kinds ;  it  was  either  upon  a  warranty, 
and  was  for  the  purpose  of  recovery  in  value,  and  then  it 
corresponded  with  voucher ;  or  it  was  founded  on  the  fee- 
bleness of  the  tenant's  estate,  and  then  it  corresponded 
with  the  aid  prier,  of  which  we  have  just  been  speaking. 
On  this,  as  well  as  other  accounts,  there  were  several  ma- 
terial differences  between  the  practice  of  praying  aid  of  a 
common  person,  and  of  the  king.  Thus,  in  the  former 
case,  if  it  was -tin  an  action  of  trespass,  it  could  not  be  till 
after  issue  joined;  in  the  latter,  it  must  be  before  ^be- 
cause the  king  should  not  be  put  to  support  an  issue  that 
was  joined  by  a  common  person.9 

By  aid  and  voucher,  a  third  person  was  introduced  into 
the  action,  through  the  solicitude  of  the  tenant  to  defend 
the  subject  in  dispute.  If  the  tenant  took  another  part, 
and  appeared  to  defend  faintly  or  collusively,  or  made  de- 
fault, the  person  in  reversion  or  remainder,  or  any  one 
otherwise  interested,  by  authority  of  certain  statutes  passed 
in  the  reign  of  Edward  L,  and  extended  in  subsequent 

1  2  Hen.  VI.,  12.         *  7  Hen.  VI,  71.  '9  Hen.  VI,  3. 
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reigns,1  might  "gray  to  be  received,  and  defend  his  freehold 
or  inheritance.  The  entry  in  such  case  was  as  follows :  Su- 
per quo  venit  quidam  A.  hie  in  curid  in  proprid  persond,  el  dicit 
qvbd  diu  ante  diem  im  petraiionis  brevis  originalis,  etc.  Then 
the  record  set  forth  the  seisin  in  fee  of  A.  who  leased  to  the 
tenant  for  life,  the  reversion  in  fee  continuing  in  A.,  and  then 
it  went  on:  Et  dicit  qubd  pro  eo  qvbd  prcedictus  tenens,  etc., in 
brevi  prcedicto  non  petiverunt  auxilium  de  ipso  A.  neg;  ipsum  vo- 
caverunt  ad  warrantizandum,  etc.,  sed  per  Jraudem  et  collusionem 
inter  ipsos  querentum  et  tenentem,  intentione  ad  faciendum  ipsum 
A.  amitere  indejus  suumjkte  placitoerunt,  el  hocparatus  est  verify- 
care;  unde  ex  quo  idem  A.  venit  ante  judicium  redditum  paratus 
prcefato  querenti  respondere,  et  jus  suum  defendere,  petit  qubd 
admittatur  ad  defensionem  juris  sui.2 

The  time  of  praying  to  be  received  was  when  judgment 
was  about  to  be  given  for  the  demandant  without  further 
process.  Upon  the  receipt  of  the  reversioner,  the  demand- 
ant might  count  against  him  de  novo ;  for  by  the  receipt 
the  former  count  was  waived,  and  no  advantage  could  be 
taken  of  any  defect  therein.3  The  persons  received  might 
plead  almost  all  pleas,  and  take  all  advantages  which  the 
tenant  might,  such  as  voucher,  aid,  age,  and  the  like ; 4  but 
he  could  not  imparle :  and  if  he  made  default  it  was  per- 
emptory, and  judgment  was  entered  against  the  tenant, 
without  taking  any  notice  of  the  tenant  by  receipt ;  because 
the  tenant  by  receipt  having  alleged  that  he  was  paratus 
petenti  respondere,  he  ought  always  to  be  present  in  court.5 
Eeceipt  was  ouly  allowed  in  real  actions ;  but  it  had  been 
extended  beyond  the  actions  mentioned  in  the  statutes  of 
Edward  I.,  as  to  waste,  quern  reditum  redit,  and  many  others. 

To  all  the  foregoing  prayers  the  demandant  or  plaintiff 
might,  by  way  of  counterplea,  allege  such  matter  as  would 
take  away  the  prayer  of  the  tenant  or  defendant ;  and  the 
vouchee  besides  might  counterplead  the  warranty,  and 
show  that  he  was  not  bound  to  warrant  the  land. 

The  common  counterplea  to  aid  and  receipt  was,  that 
the  prayee  had  nothing  in  the  reversion  the  day  of  the  writ 
purchased.  It  used  to  be  common  for  a  tenant,  after  the 
writ  was  brought,  to  convey  the  estate  in  fee,  and  take 
back  an  estate  for  life,  so  as  to  baffle  the  demandant: 
when  a  tenant  who  had  so  acted,  pleaded  that  he  was  only 

i  TWevol.ii.,  cix.  »  33  Hen.  VI.,  53.  6  21  Hen.  VI.,  48. 
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tenant  for  life,  this  used  to  be  replied,  and  would  oust 
him  of  his  aid ;  and  if  replied  to  the  prayer  of  receipt,  it 
would  oust  such  collusive  reversioner  of  his  receipt.1  The 
common  counterpleas  to  voucher  of  warranty  were  such 
as  are  given  by  the  statutes  of  Edward  I.2 

Another  way  in  which  a  defendant  might  relieve  him- 
self from  the  burden  of  contesting  singly  with  the  plain- 
tiff, was  by  garnishment  and  interpleader.  The  former  of 
these  was  allowed  only  in  the  action  of  detinue ;  the  lat- 
ter, though  more  frequently  used  in  detinue,  might  like- 
wise be  resorted  to  in  some  other  actions. 

The  practice  of  depositing  deeds  in  the  hands  of  a  third 
person  to  await  the  performance  of  covenants, 

Of  garnishment.  J-,nj.  jy  *  ,  i_  ■    i       j/i 

or  the  doing  of  some  act,  upon  which  they 
were  to  be  re-delivered  to  one  or  other  of  the  parties,  still 
continued,3  and  gave  occasion  to  many  actions  of  detinue, 
which  were  brought  against  the  depositary  of  such 
writings,  whenever  the  crisis  happened  for  their  being 
demandable,  according  to  the  terms  of  the  agreement  on 
which  they  were  deposited.  It  was  in  these  actions  the 
defendant  would  find  himself  driven  to  call  in  the  other 
party  to  the  agreement  and  deposit,  that  the  re-delivery 
might  be  made  to  the  persons  who  had  a  legal  right  to 
call  for  it  from  the  defendant.  Thus  in  an  action  of  detinue 
for  such  deeds  delivered  by  the  plaintiff  to  the  defendant 
to  be  re-delivered,  the  defendant  would  plead  that  they 
were  delivered  by  the  plaintiff  and  one  J.  N.  upon  certain 
conditions,  and  he  did  not  know  whether  the  conditions 
were  performed,  therefore  he  prayed  garnishment  (as  it  was 
called)  against  J.  N.;  that  is,  that  J.  N.  might  be  sum- 
moned to  show  whether  they  were ;  upon  this  a  scire  facias 
would  issue  against  J.  N.,  who  under  the  name  of  gar- 
nishee became  defendant  to  the  suit,  the  first  defendant 
being  considered  as  out  of  court  by  the  garnishment. 

The  entry  upon  the  record  stood  thus :  M  prcedictus  de- 
fendens  in  proprid  persond  venit,  etc.  Et  proferendo  h\c  in 
curid  cartam,  etc.,  paratus  ad  deliberandum  cui  vel  quibus  curia 
domini  regis  concederet,  dicit  qubd  carta  ilia  die  anno  et  loco 
supradictis,  eidem  defendenti  tarn  per  pr&dictum  querentem  quhm 
quendam  I.  N.,  unanimi  eorum  assensu  et  consensu,  cequd  rnanu 
liberata  fuit  sub  certis  conditionibus  custodiendis,  et  eidem  que- 

1  21  Hen.  VI.,  13;  4  Edw.  IV.,  14.  s  Vide  ante. 

*  Vide  ante,  c.  ix. 
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renti  et  I.  N.,  aut  eorum  alteri  sub  conditionibus  Mis  reliberan- 
dam,  sed  utrum  conditionis  iilce  ex  parte  prazdicte  I.  N.,  ad  im- 
pkt(B  sunt  necene,  dicit  qubd  ipse  omnino  ignorat.  Et  petit  qubd 
prcedictus  I.  N.,  inde  pr^muniatur  et  ei  concediiur,  etc.  Ideo 
prmceptum  est  vicecomiti,  qubd  per  probos,  etc.,  scire  faciatprce- 
fato  I.  N.,  qubd  sit  hie  in,  octabis,  etc.,  ostensurus,  etc.,  quare 
carta  prmdicta  pratfato  querenti,  liberari  non  debeat  si,  etc. 
Idem  dies  datus  est  paribus  prosdictis,  hie,  etc.1 

When  the  garnishee  appeared,  he  was  to  plead;  and 
many  questions  arose  upon  what  the .  garnishee  might 
plead,  and  what  not.  It  was  very  early  settled  that  he 
should  not  plead  a  misnomer  of  himself  in  the  scire  facias  ; 2 
nor  should  he  plead  in  abatement  of  the  writ  of  detinue, 
because  it  was  in  effect  his  own  writ,  he  being  a  party  to 
the  bailment  ;3  and  yet  he  was  allowed  to  plead  excommu- 
nication of  the  plaintiff,4  or  release  of  all  actions.6  He  was 
not  to  have  oyer  of  the  declaration  unless  he  appeared  at 
the  first  day,  and  he  was  not  to  be  declared  against  afresh, 
nor  could  plead  to  the  writ  or  declaration,  if  admitted 
by  the  defendant.6  He  might  not  plead  foreign  matter 
but  only  in  cases  apparent,  as  amicus  curiceJ  If  the  de- 
fendant had  stated  what  the  conditions  were  on  which 
the  deed  was  to  be  delivered,  or  he  admitted  those  alleged 
by  the  plaintiff,  the  garnishee  could  not  vary  from  them 
and  allege  different  conditions ;  but  if  the  defendant 
alleged  certain  conditions  generally,  then  the  garnishee 
might  show  them  specially.8  The  remedy  for  the  gar- 
nishee, if  he  conceived  the  conditions  to  be  different,  was 
to  bring  a  new  action  against  the  defendant,  and  then  the 
conditions  might  be  contested  between  the  two  plaintiffs 
by  interpleading,  as  will  be  shown  presently.9 

If  the  plaintiff  succeeded  in  his  action,  the  judgment 
against  the  defendant  was  to  recover  the  deed,  which  had 
remained  in  the  custody  of  the  court  to  abide  the  decision 
of  the  suit,  and  against  the  garnishee  for  damages  in  the 
delay  occasioned  by  his  plea :  if  he  failed,  the  garnishee 
would  have  damages  against  him.10  The  execution  of  the 
garnishee  was  only  of  his  goods,  chattels,  and  land,  and 
not  of  the  body,  because  he  was  not  a  party  to  the  orig- 

1  East.,  212.  6  20  Hen.  VI.,  28.       »  20  Edw.  IV.,  13. 

2  3  Hen.  VI,  37.    6  3  Hen.  VI.,  50.        «•  1  Edw.  V,  3 ;  27  Hen.  VI..  2. 
a  Ibid,  40.  T  9  Hen.  VI,  38,  39. 

*  Ibid.  8  21  Hen.  VI,  35. 
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inal  writ.1  If  the  plaintiff  replied  to  the  defendant's 
prayer,  that  the  deed  was  delivered  by  himself  alone,  and 
traversed  the'delivery  by  him  and  the  stranger,  this  would 
prevent  the  garnishment.2  The  plaintiff  might  reply  to 
the  plea  of  the  garnishee  but  not  the  defendant,  as  he 
was  out  of  court.3  Garnishment  might  be  had  against 
executors,  as  well  as  the  principal  who  made  the  bailment. 
It  could  not  be  had  against  a  mere  stranger,  but  must 
always  be  preceded  by  an  allegation  of  privity  to  the 
bailment.4 

If  the  two  parties  who  concurred  in  the  bailment  to  the 
defendant  brought  several  actions  for  the  deed, 
"'  then  the  resource  of  the  defendant  was  in  pray- 
ing that  the  two  plaintiffs  might  interplead.  This  was 
upon  allegations  similar  to  those  made  in  the  case  of  gar- 
nishment ;  and  the  entry  was  thus :  Et  prcedictus  defendens 
per  attornatum  suum  venit,  et  tarn  ad  sectam  prcedicti  A.  quam 
ad  sectam  prcedicti  B.  defendit  vim  et  injuriam  quando,  etc.  Et 
proferendo  hie  in  curid  prmdictum  scriptum  obligatorium  paratus 
ad  deliberandum  cui  praedictorum  A.  et  B.  curia  hie  corwederet, 
dicit  qubd  scriptum  iUud  est  idem  scriptum  quod  uterq;  prmdic- 
torum  A.  et  B.  versus  eum  exigit,  et  qubd,  etc.,  as  in  the  former 
precedent.  Et  petit,  qubd  prmdictus  A.  et  B.  super  liberatione 
scriptorum  prcedictorum  inter  eos  interplacitent,  etc.  Ideo 
consideratum  est,  qubd  prcedictils  A.  et  B.  super  liberatione 
scriptorum praidictorum  habendd  interplacitent,  etc'  Et  dictum 
est  per  curiam  prmfato  B.  qubd  prcefato  A.  ad  breve  et  narra- 
tionem  suam,  de  eo  quod  idem  A.  inde'prius  narravit,  respondeat, 
etc.5  It  was  held,  upon  such  interpleader,  that  the  person 
whose  writ  was  of  the  prior  date  should  be  the  plaintiff, 
and  the  other  plaintiff  should  answer  his  writ  and  decla- 
ration, and  so  become  defendant.6  If  they  were  of  the 
same  date,  then  he  who  first  came  and  demanded  an  an- 
swer, or  he  whom  the  court  pleased  to  assign,  became 
plaintiff.7 

It  was  reasonable,  where  the  defendant  was  a  mere  de- 
positary of  a  deed,  in  which  the  two  persons  who  agreed 
in  making  him  the  trustee  were  interested,  that  he  should 
not  be  harassed  by  both,  but  be  allowed  to  call  on  the 
court  to  award,  that  they  should  contest  the  points  in 

1  7  Hen.  VI.,  45.  *  3  Hen.  VI,  44.  6  3  Hen.  VI,  20. 

s  3  Hen.  VI,  50.  6  Bast,  208.  '  19  Hen.  VI,  3. 

8 14  Hen.  VI,  11. 
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dispute  between  themselves  (a).  But  there  were  cases 
where  a  person  possessed  of  a  deed  might  be  liable  to  the 
actions  of  two  or  more  persons  for  the  detinue ;  and  where 
it  was  argued  with  some  show  of  reason,  at  least  as  far  as 
topics  of  a  legal  and  technical  nature  might  be  urged,  that 
the  defendant  should  not  have  this  privilege,  but  ought 
to  remain  in  the  situation  of  defendant  to  both  their  ac- 
tions, and  defend  himself  as  well  as  he  could  against  both 
the  claims  to  which  he  was  liable,  whether  by  choice  or 
otherwise.  Thus  a  writ  of  detinue  was  brought  by  A., 
and  the  plaintiff  declared  on  a  bailment  made  by  I.  G.  to 
the  defendant  to  rebail  to  the  plaintiff;  and  I.  G.  also 
brought  another  writ,  and  declared  of  a  bailment  made 
by  himself  to  the  defendant  to  rebail  to  the  said  I.  G.,  and 
this  was  pleaded  to  the  former  writ.  It  was  argued  that 
the  defendant  could  not  have  garnishment  against  I.  G. 
(if  I.  G.  had  not  brought  his  action),  because  he  had 
alleged  no  privity,  and  therefore  that  A.  should  not  call 
upon  the  plaintiff  to  interplead.  But  it  was  said  that 
there  needed  no  privity  of  bailment,  the  possession  merely, 
and  not  the  bailment,  being  the  cause  of  action  ;  for  if  the 
defendant  had  found  the  deed,  and  had  pleaded  that  to 
the  action,  then  it  was  long  settled  that  they  should  in- 
terplead :  so  in  this  case  the  defendant  was  properly  liable 
to  none  but  the  person  who  had  right,  and  yet  he  had  no 
legal  defence,  and  therefore  must  refer  it  to  an  inter- 
pleader ;  for  should  they  both  recover,  and  a  writ  issue 
for  the  delivery  of  the  deed,  to  whom  should  it  be  deliv- 
ered ?  On  account  of  all  these  inconveniences,  it  was  held 
that  the  two  plaintiffs  should  interplead.1 

Some  of  these  considerations  arose  on  the  occasion  of 
two  actions  of  detinue  for  a  box  of  charters ;  one  by  the 
heir  who  was  entitled  to  the  land,  and  one  by  the  bailor 
upon  a  bailment  to  re-deliver  to  him.  It  was  there  urged 
that  the  defendant  should  not  have  an  interpleader,  be- 
cause he  was  liable  to  both  the  plaintiffs  ;  to  the  tenant 
of  the  land,  because  he  had  a  right  to  the  charters;  and 
to  the  bailor,  by  reason  of  the  bailment ;  and  if  he  was  a 

(a)  And  it  is  curious  that,  when  this  procedure  became  obsolete,  the  same 
principle  was  carried  out  in  courts  of  equity;  and  in  our  own  time,  the 
jurisdiction  was  restored  to  courts  of  law  by  the  interpleader  act  of  1  Will. 
IV.,  c.  v.,  s.  5. 

'3  Hen.  VI.,  43. 
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sufferer  by  this  double  charge,  it  was  his  own  act,  and  he 
must  not  complain.  And  it  was  laid  down  for  law,  if  a 
man  bails  a  thing  to  me  to  be  rebailed,  and  I  afterwards 
deliver  this  to  another,  and  he  bails  it  to  me  to  be  re- 
bailed,  I  am  chargeable  at  the  suit  of  both :  and  in  the 
case  at  bar  it  was  contended,  should  the  plaintiff  who  had 
the  land  recover  the  charters,  this  would  be  no  plea  for 
the  defendant  to  discharge  him  as  against  the  bailor,  al- 
though it  would  be  otherwise  in  the  case  of  executors,  or 
where  the  thing  came  to  the  defendant  by  a  finding ;  for 
there  it  would  be  sufficient  if  he  restored  it  to  the  right 
owner. 

This  was  arguing  upon  the  special  manner  in  which 
they  used  to  declare  in  detinue,  and  seems  wholly  con- 
formable with  the  old  ideas  upon  which  this  action  and 
the  pleading  in  it  used  to  turn ;  this  being  the  ground 
upon  which  the  bailment  was  held  to  be  traversable.  But 
in  opposition  to  this  it  was  answered,  as  on  the  former  oc- 
casion, that  the  bailment  was  nothing  to  the  purpose ;  that 
the  detinue  was  the  point  and  gist  of  the  action ;  and 
that  the  bailment  was  only  the  conveyance  to  it :  that  in 
this  case,  if  the  bailor  should  recover,  the  person  who  had 
the  land  might  have  detinue  against  him,  as  he  alone  was 
entitled  to  the  deeds ;  which  circuity  would  be  avoided 
by  an  interpleader:  to  avoid  therefore  multiplicity  of 
suits,  as  well  as  for  the  other  reasons,  they  were  inclined 
to  award  an  interpleader.1 

It  is  not  improbable  that  such  opinions  as  these  led  to 
an  alteration  in  the  manner  of  declaring  upon  a  writ  of 
detinue ;  for  if  it  was  settled  that  a  man  should  not  be  bound 
by  a  special  bailment,  but  that  the  person  who  had  right 
should  recover,  that  sort  of  declaration  became  futile  and 
unnecessary ;  and  the  purpose  was  equally  answered  by  a 

feneral  allegation  of  a  devenerunt  ad  manus,  or  a  trover. 
'hese  opinions,  however,  had  not  yet  grown  to  be  estab- 
lished law.  For  in  19  Henry  VI.  we  find  two  several  writs 
of  detinue  were  brought  against  the  same  person,  and  they 
counted  of  several  bailments.  There  it  was  held,  that  the 
parties  should  not  interplead,  unless  the  defendant  could 
allege  a  privity  of  bailment,  or  that  he  found  the  deeds ; 
for  if  he  chose  to  charge  himself  with  several  bailments, 

1  9  Hen.  VI.,  17. 
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it  was  his  folly,  says  the  court,  and  he  must  abide  by  it : 
the  defendant  then  pleaded  that  the  two  plaintiffs  joined 
in  the  bailments,  and  he  traversed  the  several  bailments ; 
upon  which  the  court  suffered  the  defendant  to  have  an 
interpleader,1  because  he  now  alleged  a  privity  between 
them.  Thus  the  court  would,  if  possible,  get  rid  of  the  con- 
clusion that  arose  upon  the  special  bailment,  and  enable  the 
defendant  to  get  justice  done  between  the  two  plaintiffs. 

If  a  defendant  had  prayed  garnishment,  and  afterwards 
the  garnishee  counted  against  them,  it  was  once  held  he 
might  have  an  interpleader  between  the  two  plaintiffs ; 2 
though,  on  a  later  occasion,  it  was  refused  on  the  notion 
of  the  defendant  being  out  of  court  by  the  garnishment.3 

If  the  two  writs  were  brought  in  different  counties,  it 
was  held  at  one  time,  that  the  plaintiffs  might  still  inter- 
plead ; 4  it  seems  afterwards  to  have  been  held  that  they 
should  not:5  the  same  if  the  bailments  were  alleged  in 
different  counties.6  But  afterwards  (as  the  above  notion 
began  to  prevail)  it  was  agreed  that  the  plaintiffs  should 
notwithstanding  interplead,  upon  the  idea  that  the  detinue, 
and  not  the  bailment,  was  the  point  of  the  action.7 

The  interpleading  which  has  hitherto  been  mentioned  is 
confined  to  the  action  of  detinue,  being  that  with  which 
this  style  of  pleading  was  most  connected :  this'expedient, 
however,  was  allowed  in  some  few  other  actions.  "We 
find,  where  two  writs  of  quare  impedit  were  brought  for 
the  same  avoidance,  the  second  plaintiff  was  awarded  to 
interplead  to  the  elder  of  the  two  writs;8  it  was  likewise 
allowed  where  two  writs  of  ward  were  brought  for  the 
same  wardship;  but  not  in  ravishment  of  ward.9  If  a 
person  was  found  by  office  to  be  heir  of  a  tenant  to  the 
king  in  one  county,  and  another  was  found  such  in  another 
county,  it  was  the  practice  for  them  to  interplead  before 
either  had  livery.10  There  is  an  instance  of  three  writs  of 
detinue,  where,  after  much  argument,  the  three  plaintiffs 
were  awarded  to  interplead.11 

Among  the  pleas  that  might  be  pleaded  in  different 
actions,  there  are  some  few  which  recurred  so  frequently, 
and  were  so  often  the  subject  of  discussion  in  court,  that 

1 19  Hen.  VI.,  3.  5  8  Hen.  VI.,  30.  9  9  Hen.  VI.,  17. 

2  8  Hen.  VI.,  30.  6  14  Hen.  VI.,  2.  10  9  Hen.  VI.,  17. 

3 11  Edw.  IV,  11.  '  5  Edw.  IV.,  25.  "  5  Edw.  IV,  9. 

4  38  Hen.  VI.,  2.  8 19  Hen.  VI.,  68. 
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they  cannot  be  passed  over  without  some  observation  in 
this  place.  These  were  the  pleas  of  hors  de  son  fee,  of  dis- 
claimer, of  non-tenure,  of  joint-tenancy,  and  the  common 
replication  of  de  son  tort  demesne. 

"When  a  person  claimed  a  seigniory,  and  distrained  and 
piea  of Twnde  avowed  for  the  rent,  or  brought  an  action  for 
smfee.  ^he  disseisin,  the  tenant  might  plead  hors  de 
son  fee,  that  is,  that  he  held  nothing  of  the  person  who 
claimed  the  seigniory.  By  the  form  of  this  plea  it  is  ap- 
parent, it  would  not  hold  in  such  actions  as  stated  a  trifle 
with  certainty,  it  was :  actionem  suam  prcedicturn  versus  eum 
habere  non  debet,  quia  dicit  qubd  messuagium  prcedicturn  cum 
pertinentiis  est  extra  fcedum  et  dominium  ipsius  A.  unde  petit 
judicium  si  prcedictus  A.  absq;  speciali  tuulo  hie  ostendendo 
actionem  suam  prcedicturn  de  reditu  prcedicto  habere  debeat,  etc.1 
Such  a  plea  was  construed  as  an  admission  of  the  tenancy. 
In  a  writ  of  entry  on  a  disseisin  of  rent,  brought  by  an  abbot 
on  a  disseisin  made  to  his  predecessor,  the  writ  merely 
alleged,  generally,  quam  clamat  esse  jus  ecclesice  sum,  etc.,  of 
which  the  tenant  disseized  his  predecessor ;  and  he  declared 
accordingly  of  the  seisin  of  such  a  person  his  predecessor 
in  right  of  his  church.  To  this  was  pleaded  hors  de  son  fee; 
but  it  was  urged  this  was  not  a  proper  plea,  because  the 
seisin  and  'disseisin  of  the  predecessor  being  laid  in  the 
count,  this  was  sufficient  title.  In  answer  to  this,  it 
was  held  by  the  whole  court,  and  resolved,  that  the  plea 
was  good  ;  for  the  allegation  of  the  predecessor's  disseisin 
could  not  be  said  to  be  a  title  to  anybody,  nor  could  any 
allegation  of  seisin,  without  the  title  by  which  that  seisin 
was  gained.  Further,  they  said  that  in  formedon,  hors  de 
son  fee  was  no  plea,  because  sufficient  title  was  comprised 
in  the  writ ;  namely,  that  such  a  gift  of  the  rent  was 
made  in  tail,  or  for  life.  So  here,  if  a  formedon  h'ad  been 
brought  in  the  reverter  of  the  rent,  stating  a  gift  in 
tail  to  one,  and  on  default  of  issue  a  reverter  to  the 
demandant;  or  a  writ  of  intrusion,  or  other  writ  of  a 
demise  to  another  for  term  of  life,  who  died,  and  the  de- 
fendant intruded,  and  that  it  ought  to  revert  to  the  demand- 
ant ;  in  these  cases,  hors  de  son  fee  would  not  be  a  good 
plea,  because  sufficient  title  was  comprised  in  the  writ  to 
acquaint  the  terre-tenant  what  rent  was  demanded. 

1  East.,  128. 
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But  of  all  these  the  terre-tenant,  in  the  present  case, 
was  ignorant,  as  the  demandant  might  have  several  other 
rents  in  the  same  vill.  Again,  the  demandant  here  claimed 
in  right  of  his  church,  and  was  in  by  succession,  and  not 
by  his  predecessor ;  so  that  it  was  in  the  nature  of  a  writ 
of  entry  for  rent  and  a  disseisin  done  to  the  demandant 
himself,  in  which  it  was  agreed  that  hors  de  son  fee  was  a 
good  plea,  the  same  as  in  assize.  But  where  an  heir,  who 
claimed  by  an  ancestor,  and  who  was  in  by  him,  brought 
a  writ  of  entry  sur  disseisin  done  to  his  ancestor,  or  of 
mortauncestor,  or  of  cosinage  of  rent,  there  seemed  more 
color  that  hors  de  son  fee  should  not  be  a  plea ;  because  the 
writ  contained,  in  some  manner,  a  title,  by  giving  the 
tenant  notice  of  the  rent  demanded.  And  yet  it  seemed 
hard  that  the  seisin  or  disseisin  of  an  ancestor  should  be 
construed  such  a  title  in  the  heir  as  to  oust  the  tenant  of 
this  plea,  when  he  really  saw  no  such  certainty  in  the  de- 
mand as  there  was  in  a  formedon :  and  therefore  some  of 
the  court  held,  that  it  would  be  a  good  plea  both  in 
mortauncestor  and  cosinage,  or  a  writ  of  entry  sur  disseisin 
done  to  the  ancestor ;  because  dying  seized  of  a  rent  did 
not  give  so  strong  a  title  to  an  heir  or  successor,  as  the 
dying  seized  of  land ;  for  a  dying  seized  would  take  away 
the  entry  of  the  disseizee,  which  was  giving  a  sort  of  title 
to  the  heir ;  but  not  so  of  a  rent,  which  might  be  reseized, 
or  reclaimed,  or  distrained  for  (all  which  were  in  lieu 
of  an  entry),  notwithstanding  the  descent ;  much  more 
therefore  in  the  case  of  an  abbot,  who  was  not  in  as  heir 
but  by  succession.1 

It  was  said,  that  the  tenant  in  replevin  should  not  plead 
hors  de  son  fee,  because  he  might,  if  he  pleased,  disclaim ; 
and  besides,  the  issue  of  hors  de  son  fee' would  be  perempt- 
ory for  the  lord  and  not  for  the  tenant,  which  was  unrea- 
sonable.2 It  was  likewise  held,  that  hors  de  son  fee  was  a 
good  plea  in  rescous ; 3  but  it  was  afterwards  laid  down 
not  to  be  good  either  in  rescous  or  trespass,  but  the  de- 
fendant should  show  of  whom  the  tenure  was,  and  then 
he  might  conclude  issint  hors  de  son  fee  ;  4  which  was  mak- 
ing it  a  plea  of  special  non-tenure,  one  of  a  very  different 
sort  from  the  original  form  of  it,  and  that  upon  which 
all  the  above  discussion  arose.     The  plea  of  special  non- 

1  Long..  5  Edw.  IV.,  91.  '  Long.,  5  Edw.  IV.,  88. 

»  5  Edw.  IV,  2.  *  6  Edw.  IV.,  4. 
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tenure  was  allowed  in  some  cases  where  the  general  plea 
of  non-tenure  was  not,  as  in  scire  facias.1 

A  person  on  whom  a  claim  was  made  in  a  judicial  pro- 
ceeding, whether  to  recover  a  seigniory  or  a 
tenancy,  might  disclaim.  Thus  the  plaintiff  in 
replevin  might  plead  to  the  avowry,  non  tenent  de  eodem, 
etc.,  sed  easdem  acras  terrce  de  eodem  tenere  omnino  deadvocat, 
et  disclamat,  etc.2  And  in  the  like  way  might  the  tenant 
in  a  praecipe  qubd  reddat,  or  any  other  writ  which  demanded 
the  land,  or  a  rent  issuing  out  of  the  land,  disclaim.  The 
effect  of  this  disclaimer  in  all  writs  for  recovery  of  land 
was,  that  the'  demandant  might  enter  upon  it  and  take 
possession ;  but  in  a  replevin,  the  avowant,  instead  of  en- 
tering, was  obliged  to  bring  his  writ  of  right  sur  dis- 
claimer; the  replevin  not  being  an  action  for  the  recovery 
of  the  land  itself.  In  this  writ  of  right,  the  demandant 
in  his  count  stated  the  whole  proceedings  in  the  replevin, 
with  the  disclaimer,  and  then  went  on,  per  quas  quidem 
disclamationem  et  disadvocationem  accrevit  jus,  etc.,  ad  pe- 
tendum,  etc.,  in  dominico  suo  ut  de  fioedo,  etc.  Et  qubd  tale  sit 
jus  suum  petit  recognitionem  fieri  per  magnam  assisam,  etc.3 
Thus  the  replevin  and  disclaimer  therein  became  the 
ground  of  the  writ  of  right,  which  corresponds  with  the 
manner  of  proceeding  stated  in  the  time  of  Henry  III. 
from  Bracton.4 

Upon  this  subject  of  disclaimer  there  was  much  nicety 
and  refinement,  which  made  it  a  considerable  title  in  the 
science  of  pleading,  especially  when  accompanied,  as  it 
sometimes  was,  with  the  plea  of  non-tenure  and  joint-ten- 
ancy, which  will  be  considered  presently.  If  the  demandant 
might  enter  upon  the  tenant  disclaiming,  it  was  nothing 
more  than  consistent  that  the  disclaimer  should  completely 
estop  him,  if  he  brought  his  assize  for  such  an  entry.  If 
the  writ  was  brought  against  two  tenants,  and  one  dis- 
claimed, the  whole  tenancy  rested  in  the  other ;  so  as  upon 
his  making  default,  the  demandant  had  judgment  to  re- 
cover the  whole  :'  the  same  if  one  of  the  tenants  pleaded 
non-tenure.6  If  a  lord  paramount  distrained  upon  the 
tenant  paravaile,  and  in  replevin  avowed  upon  him,  he 
could  not  disclaim,  because  he  did,  in  truth,  hold  of  him, 
though  per  medium  ;  but  he  should  state  the  special  mat- 

1 7  Hen.  VI.,  25.  »  East.,  220.  «  33  Hen.  VI.,  53. 

a  Rant,  Disclaimer.  4  Vide  vol.  ii.,  c.  vii.  "  36  Hen.  VI,  28. 
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ter.1  None  could  disclaim  but  those  who  were  seized  in 
demesne ; 2  and  therefore  it  was  a  good  replication  to  a 
disclaimer  in  replevin,  that  he  was  not  tenant  of  the  free- 
hold at  the  time  of  the  disclaimer,3  for  he  who  had  noth- 
ing could  forfeit  nothing.  If  the  defendant  in  replevin 
justified  instead  of  avowing,  it  was  held,  the  plaintiff 
could  not  disclaim;4  and  the  reason  of  this  difference 
seems  to  be,  that,  upon  a  justification,  the  defendant  was 
not  entitled  to  any  return.  As  to  a  disclaimer  in  one 
action_  being  pleaded  to  another  action,  there  seemed  to 
be  a  difference  between  actions  where  damages  were  re- 
coverable and  where  they  were  not.  Thus  in  replevin, 
where  the  plaintiff  pleaded  that  he  had  before  disclaimed, 
it  was  overruled,  and  he  was  obliged  to  plead  his  dis- 
claimer again.5  As  a  tenant  might  disclaim,  so  likewise 
might  a  lord.  Thus  where  a  tenant  by  homage  ancestral 
vouched  his  lord,  and  the  lord  had  not  received  the  hom- 
age, he  might  disclaim  the  seigniory,  and  so  oust  the  ten- 
ant of  his  warranty.6 

The  plea  of  disclaimer  was  an  abatement  of  the  writ,  so 
was  that  of  non-tenure  and  joint-tenancy.  By  the 
plea  of  non-tenure,  the  tenant  said  qubd  ipse  f  non"tennre- 
tenementa  prcedicta,  etc.,  prcefato  W.  J.  reddere  non  potest,  quia 
dicit  qubd  ipse  non  est  tenens  eorudem  tenementorum,  ut  de 
Ubero  tenemento,  nee  fuit  die  impretationis  brevis  originalis  prce- 
dicti,  etc.  This  was  no  plea  in  replevin  as  the  former  was, 
nor  in  nuper  obiit,  and  some  other  writs ;  but  it  was  good 
in  all  the  writs  for  recovery  of  land,  as  well  as  in  attaint, 
and  in  a  scire  facias.  This  plea  had  a  very  different  effect 
from  a  disclaimer  as  to  the  question  of  property  contended 
for  by  the  demandant ;  for  so  far  from  being  entitled  to 
enter,  as  upon  a  disclaimer,  the  demandant  by  this  plea 
was  often  entirely  disappointed  of  his  remedy ;  for  if  he 
could  not  find  a  person  who  was  in  such  seisin  of  the 
land  as  to  be  a  legal  tenant  to  his  writ,  all  judicial  redress 
was  at  an  end.  This  effect  of  the  plea  of  non-tenure  was 
probably  the  parent  of  feoffments  in  trust,  and  gave  rise 
to  those  fraudulent  practices  which  were  meant  to  be 
checked  by  the  statutes  of  pernors  of  profits.  Since  those 
acts,  it  had  been  usual  for  the  demandant  to  reply  to  the 
plea  of  non-tenure  in  maintenance  of  the  writ,  and  state 

1  9  Hen.  VI.,  27.  3 12  Edw.  IV.,  13.  *  27  Hen.  VI.,  2. 

*  21  Edw.  IV.,  47.  *  15  Edw.  IV.,  29.  •  28  Hen.  VI.,  10. 
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such  matter  as  came  within  the  provisions  of  those  acts, 
which  if  proved  would  make  the  tenant  liable. 

The  reply  to  non-tenure,  under  these  statutes,  was 
usually  this,  or  the  like :  That  he  himself  was  seized  till 
he  was  disseized  by  the  said  tenant,  who  made  a  feoff- 
ment to  persons  unknown,  in  order  to  defraud  the  de- 
mandant of  his  land :  with  an  averment,  that  the  tenant 
ever  since  the  disseisin  had  taken  the  profits.  In  order 
that  the  tenant  might  not  fly  from  the  main  point  in  the 
action,  he  was  held  down  to  traverse  the  pernancy  of  the 
profits  and  not  the  feoffment.1 

The  plea  of  joint-tenancy,  namely,  that  the  tenant  was 

seized  of  the  land  as  joint-tenant  with  A.,  and 

of  jomt-tenancy.  ^^  goje|y^  wag  appiie(j  to  the  same  purpose  of 

protecting  a  feoffment  that  had  been  fraudulently  made ; 
and  it  had  been  held  that  this  plea  was  within  the  equity 
of  the  statutes,  and  therefore  that  the  demandant  might 
reply  in  maintenance  of  the  writ,  as  in  the  former  case.2 
Upon  argument  it  was  determined,  that  to  a  plea  of  dis- 
claimer there  could  not  be  a  similar  reply,  because  it  was 
neither  within  the  words  nor  equity  of  the  statutes : 3  nor 
indeed,  as  we  have  before  seen,  was  there  any  need  of 
these  statutes  to  assist  the  demandant  in  such  a  case ;  for 
he  might  immediately  enter  on  the  land. 

If  the  plea  of  joint-tenancy  went  only  to  part  of  the 
land  in  question,  the  demandant  might  get  rid  of  that 
obstacle  by  abridging,  as  it  was  called,  his  demand  as  to 
that,  and  going  on  for  the  remainder.  Abridgment  was 
an  expedient  that  was  allowed  only  in  actions  that  were 
particularly  circumstanced.  Thus,  in  assize,  where  the 
writ  was  de  libero  tenemento;  in  dower,  where  the  writ  was 
for  the  rationahilis  dos;  in  ward,  where  it  was  pro  custodid, 
terrce  et  hceredis;  and  in  cases  similar  to  these,  the  demand- 
ant might  abridge  his  plaint  or  demand,  because  the  writ 
would  still  continue  to  justify  the  proceeding.  But  in 
praecipe  qubd  reddat,  where  a  certain  number  of  acres  are 
demanded,  no  abridgment  was  allowed,  because  the  de- 
mandant by  so  doing  would  falsify  his  own  writ;  and 
where  a  writ  was  admitted  to  be  false  in  part,  it  abated 
for  the  whole.  And  so  in  assize  de  libero  tenemento  in  A. 
and  B.  the  plaintiff  could  not  abridge  in  B.,  because  his 

1 1  Edw.  IV.,  2.  2  9  Hen.  VI.,  14.  »  Long.  5  Edw.  IV.,  44. 


CHAP.  XXIII.]   OF  PLEADING  —  DE  SON  TORT  DEMESNE.  609 

writ  would  then  be  false.1  So  if  it  was  pleaded  that  cer- 
tain acres  extended  into  the  manor  of  A.,  the  demand- 
ant could  not  abridge  those  acres.2  An  abridgment  of 
the  plaint  might  be  made  so  late  as  after  the  jury  had 
been  sworn,  and  were  gone  out  to  consider  of  their  ver- 
dict.3 Thus  the  demandant,  if  he  thought  his  proofs 
not  sufficient  to  maintain  his  plaint,  was  at  liberty  to 
abridge  such  part  as  appeared  doubtful  at  any  stage  of 
the  proceedings,  when  it  seemed  most  expedient  or  neces- 
sary. 

The  common  replication  to  a  justification  in  trespass 
was  de  son  tort  demesne,  or,  as  it  was  generally  De  sm  Wrt 
called,  de  injuria  sud  proprid.  This  was  either  *»»«««• 
general  or  special ;  it  was  a  denial  that  the  defendant  had 
such  cause  as  he  alleged  for  doing  the  trespass,  and  it 
maintained  that  he  did  it  of  his  own  wrong.  The  general 
replication  was,  quoad  prcedictum  placitum  prcedicti  B.,  etc., 
in  barram  placitatum,  dieit  qubd  ipse,  etc.,  precludi  non  debet, 
quia  dicit  qubd,  etc.,  vi  et  armis,  etc.,  de  injurid  sud  proprid  et 
absq;  causd,  etc.,  in  eodem  placito  superius  allegatd,  etc.,  in 
ipsum  A.  insultum  fecit,  etc.  If  it  was  special,  it  went  on 
with  a  traverse  of  some  of  the  matter  alleged  in  the  bar ; 
as,  absq  ;  hoc,  qubd  prcedicta  acra  terras  cum  jtertinmtiis,  etc., 
prout prcedictus  B.  superius  aUegavit.  The  former  concluded 
to  the  country,  the  latter  with  a  paratus  est  verificare; 
which,  indeed,  was  the  true  reason  why  it  was  necessary 
that  it  should  be  ascertained  when  the  one  or  the  other 
was  the  proper  replication. 

Notwithstanding  some  differences  of  opinion  respecting 
this  point,  we  find  rules  laid  down  for  the  government 
of  pleaders.  Thus,  where  the  justification  rested  wholly 
upon  a  matter  of  fact,  there  the  replication  might  be 
general ;  but  where  it  consisted  of  a  matter  of  record  or 
title,  or  authority  of  law,  in  such  eases  it  was  required  to 
be  special.  If  a  sheriff  justified  under  a  writ,  the  replica- 
tion must  be  special ;  but  if  a  person  justified  under  a 
sheriff's  warrant,  this  was  only  matter  in  pais,  and  the 
general  replication  would  do.4  If  a  defendant  pleaded 
freehold  in  himself,  the  replication  must  be  special ;  but 
if  in  another,  and  he  justified  by  the  command  of  such 
freeholder,  the  replication  might  be  general,  because,  in 

1 14  Hen.  VI.,  4.       '  33  Hen.  VI.,  4.       s  Ibid.,  18.       *  19  Hen.  VI,  7. 
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the  latter  case,  nothing  was  in  issue  but  the  command, 
and  not  the  freehold.1 

If  the  justification  was  for  imprisonment  under  the 
warrant  of  a  justice  of  peace,2  for  apprehending  the 
plaintiff  in  the  attempt  to  commit  a  robbery,3  or  to  burn 
a  house,4  or  for  apprehending  one  suspected  of  felony  ;  to 
all  these  it  was  sufficient  to  reply,  de  injurid  sud  proprid 
absq;  tali  causd.  But  if  it  was  under  an  authority  from 
the  plaintiff  himself,  as  by  a  license,  a  gift,  a  lease,  or  the 
like ;  or,  in  many  cases,  under  the  sanction  of  law,  as  to 
view  waste,  going  into  a  tavern  for  victuals,  and  the  like ; 6 
if  a  prescription  was  alleged;6  if  he  justified  for  rent 
under  a  lease  to  the  plaintiff;7  in  such  cases  the  general 
replication  would  not  be  sufficient,  but  he  should  traverse 
the  special  matter  of  the  bar,  absq;  hoc  that  he  leased,  and 
the  like ;  and  sometimes  he  should  make  a  title. 

"Where  two  or  more  persons  were  equally  invested  with 
a  right,  as  executors,  parceners,  and  the  like,  and  any  of 
them  declined  engaging  in  a  suit  that  was  thought  neces- 
sary to  be  brought,  the  course  the  others  were  to  take  was 
by  summons  and  severance.  This  might  be  done  in  any 
stage  of  the  proceedings,  whether  at  the  return  of  the 
writ,  after  issue  joined,  at  nisi  prius,  or  at  the  day  in  bank, 
as  the  case  might  happen.  As  soon  as  either  of  the  plain- 
summons  ma  tiffs  made  default,  the  other  prayed  a  summons 
severance.  to  ^e  jgsue(i  against  him,  requiring  him  to 
carry  on  the  suit  with  the  other  plaintiff.  This  writ  was 
called  a  summons  ad  sequendum  simul ;  and  if  he  did  not 
appear,  there  was  an  award,  that  the  other  plaintiff  might 
go  on  without  him ;  the  entry  of  all  which  upon  the  rec- 
ord was  this:  Et  modb  venet  (one  of  the  plaintiffs)  per 
attornatum  suum,  el  prcediclus  (the  other  plaintiff)  quarto  die 
placiti  solenniter  exactus  non  prosecutus  est  breve  suum  prozdic- 
tum  ;  ideo  summonitus  est  qubd  sit  h\c  in  octabis,  etc.,  ad  sequen- 
dum versus,  etc.,  simul  cum  prcedicto,  etc.,  ad  quern  diem,  etc., 
non  venit,  etc.  Ideo  concessum  est  qubd  pradictus  (the  one 
plaintiff)  sequatur  solus  sine  ipso  (the  other  plaintiff).8  Sum- 
mons and  severance  lay  in  writs  of  ward,  detinue  of  char- 
ters, and  other  personal  actions  of  the  same  kind ;  in  debt, 
or  account  by  executors;  in  attaint,  also,  if  it  lay  in  the 

1  8  Hen.  VI,  34.  *  22  Edw.  IV.,  45.  »  10  Hen.  VI.,  3. 

*  9  Edw.  IV,  41.  5 12  Edw.  IV,  10.  8  Bast,  311. 

» Ibid,  27.  s  28  Hen.  VI,  9. 
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primary  action;  and  it  lay  in  formedon,  and  other  real 
writs ;  but  not  in  trespass,  conspiracy,  and  other  personal 
actions  founded  upon  torts :  for  in  these,  if  an  action  was 
brought  in  the  name  of  two,  and  one  of  them  declined 
going  on,  they  were  both  nonsuited.1 

There  still  remain  many  forms  of  pleading,  of  which  we 
have  not  yet  treated :  these  consist  in  the  for-  PormB  of 
mal  language  and  manner  in  which  the  sub-  p^a^g- 
stantial  and  effective  part  of  a  plea  was  stated  (a).  It  was 
impossible  that  a  set  form  of  expression  could  be  designed 
for  every  matter  that  might  become  the  subject  of  a  dec- 
laration or  plea.  But  many  modes  and  circumstances  of 
property  recurred  so  often  in  judicial  inquiries,  as  to 
obtain  apt  and  stated  forms  of  description  and  allegation, 
which  were  established  by  long  usage ;  the  experience  of 
them  having  shown  them  preferable  to  all  others.  These, 
therefore,  were  adhered  to  by  pleaders ;  and  the  nicety 
with  which  they  were  conceived,  is  a  strong  mark  of  the 
refinement  and  curiosity  with  which  this  part  of  our  law 
was  cultivated.  To  give  some  idea  of  this,  we  shall  select 
such  specimens  as  seem  most  likely  to  leave  an  impression 
on  the  reader. 

When  a  defendant  justified  a  taking,  as  for  tithes,  he 
being  parson  at  the  time  of  the  trespass,  this  was  held  to 
be  ill  pleaded  ;  because  he  should  say  that  he  was  parson 
at  the  time  of  severance,  as  well  as  at  the  time  of  the 
taking.     So  where  a  sheriff  justified  an   arrest  under  a 

(a)  One  species  of  pleading  was  entirely  overlooked  by  our  author,  and 
that  was  pleading  by  way  of  estoppel,  which  is  of  importance  as  involving 
the  whole  subject  of  regular  procedure,  and  especially  records.  For  records, 
as  Lord  -Coke  said,  were  for  the  avoiding  of  infiniteness  of  litigation,  and 
the  principle  of  estoppel  was  that  a  man  was  concluded  by  his  confession  or 
admission,  or  by  verdict  found  against  him  in  a  former  suit  on  the  same  sub- 
ject-matter, so  that  he  could  not  be  allowed  to  set  up  the  contrary  ( Year- 
Booh,  7  Hen.  VI,  9) ;  a  principle,  however,  which  only  applied  as  between 
the  parties  to  the  former  suit,  or  their  "privies"  in  law  (Tear-Book, S3  Hen. 
VI.,7).  It  was  a  fundamental  principle  that  estoppel  should  be  mutual,  and 
hence  Prisot,  J.,  in  that  case,  said  that  no  man  could  set  up  a  record  as  an  es- 
toppel who  would  not  be  estopped  by  it.  Hence  the  records  only  bound  the 
parties,  or  their  "  privies,"  as  their  "  privies  in  state."  Thus  the  heir  would 
be  bound  by  a  recovery  against  his  ancestor  as  between  himself  and  the  re- 
coverer  ( Ibid.).  But  the  heir  could  not  set  up  a  record  between  his  guardian 
and  another,  for  he  was  a  stranger  to  the  record  (30  Assise,  46).  It  was  only 
when  the  parties  were  the  same  in  both  suits  that  there  was  an  estoppel  (3 
Hen.  VI.  15).  So  if  in  a  suit  or  deed  the  defendant  had  in  a  former  suit  of 
the  same'  party  set  up  that  it  was  his  deed  (9  Hen,  VI.,  59). 
1  34  Hen.  VI.,  53. 
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capias,  he  ought  to  say  he  was  sheriff  as  well  at  the  time 
of  the  arrest,  as  at  the  time  of  receiving  the  writ.1  In 
alleging  a  disseisin,  it  was  not  sufficient  to  say  that  he  was 
seized  till  such  a  one  entered,  and  made  the  feoffment  in 
question ;  but  he  should  say  he  was  seized  till  disseized  by 
such  a  one,  or  till  such  a  one  intruded,  for  the  word  entry 
might  be  understood  of  a  lawful  entry.2  A  person  who 
claimed  by  tenant  for  life,  tenant  in  tail,  or  the  parson  of 
a  church,  or  others  who  were  particular  tenants,  should 
aver  the  life  of  the  particular  tenant  in  his  pleading.3 
But  in  trespass  where  nothing  was  to  be  recovered  but 
damages,  there  the  plaintiff  in  his  replication  need  not 
aver  the  life  of  such  particular  tenant,  especially  where  he 
alleged  seisin  or  possession,  for  this  proved  the  estate  to 
have  continuance.4 

In  a  justification  under  a  warrant  from  the  sheriff,  the 
defendant  ought  to  state  he  had  returned  it  to  the  sheriff; 
if  not,  he  must  show  the  warrant  itself.5  If  an  estate  was 
made  to  two,  and  the  heirs  of  one,  the  pleading  should  be 
that  they  were  seized,  scilicet,  one  in  dominica  suo,  ut  defoedo, 
the  other  in  dominico  suo,  vi  de  libero  tenemento,  expressing 
the  distinct  estates.6  A  tenant  at  will  must,  in  pleading, 
show  how  he  was  tenant,  whether  by  demise,  as  a  copy- 
holder, by  sufferance  or  otherwise.7  In  declaring  on  a 
judgment  it  was  held,  at  one  time,  that  the  party  pleading 
must  commence  from  the  original  writ,  and  go  through 
the  whole  record.8  So,  in  pleading  an  outlawry,  it  was 
held  not  sufficient  to  say  process  was  continued  till  out- 
lawry, but  every  capias  must  be  mentioned,  and  the  whole 
record  in  certain.9  Yet  afterwards  it  seems  to  have  been 
agreed,  that  in  a  plea  of  outlawry  it  was  enough,  if  in  the 
same  court,  to  begin  at  the  exigent ;  andi  in  all  cases  of  debt 
on  a  judgment,  the  declaration  might'  commence  at  the 
judgment  or  the  original,  at  the  option  of  the  plaintiff.10 
A  particular  statute  must  be  specially  set  forth  in  pleading, 
the  same  as  a  particular  custom,  otherwise  the  party  could 
not  avail  himself  of  it  as  of  a  general  statute.11 

Nothing  can  better  display  the  curious  nicety  with 
which  pleaders  attended  to  this  science,  than  the  distinc- 

1  35  Hen.  VI.,  48.  •  21  Edw.  IV.,  66.  »  11  Hen.  VI.,  15. 

2  22  Hen.  VI.,  43.  •  37  Hen.  VI.,  74.  ">  21  Edw.  IV.,  52. 
s  19  Hen.  VI.,  73.               '  5  Edw.  IV,  12.  «  Ibid.,  56. 

*  10  Edw.  IV,  18.  »  36  Hen.  VI.,  5. 
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tion  observed  between  the  forms  of  pleading  the  same 
thing  under  different  circumstances,  or  in  different  parts 
of  the  record.  The  reason  of  such  distinctions  is  not 
always  apparent,  nor  is  often  given  by  the  lawyers  of 
these  days.  It  is  not,  however,  to  be  supposed  they  had 
none  to  give,  or  that  these  varieties  in  form  were  not,  in 
a  technical  light,  extremely  apt  and  necessary.  Of  this 
the  reader  may  judge  from  the  following  specimens. 

Of  differences  between  declarations  and  pleas.  It  was 
laid  down  as  a  rule,  that  in  a  bar,  and  where  a  title  was 
to  be  pleaded,  it  was  not  sufficient  to  say  that  such  a  one 
made  a  lease  or  gift  to  the  defendant,  but  it  should  be 
stated  that  such  a  one  was  seized,  and  being  so  seized,  he 
made  the  lease  or  gift ;  yet  in  a  writ,  or  declaration,  it 
was  enough  to  say  that  he  made  the  lease  or  gift,  without 
suggesting  that  he  was  seized.1  The  same  if  a  feoffment 
or  fine,  or  release,  or  quit-claim,  was  pleaded,  seisin  must 
be  alleged  in  the  feoffor,  or  conusor,  at  the  time  of  the 
feoffment  or  fine,  or  release,  or  quit-claim  made ;  which 
was  not  at  all  necessary  in  a  writ  or  declaration.3 

It  was  held,  that  if  a  deed  was  alleged  in  a  count  or 
avowry,  where  anything  was  to  be  recovered,  or  a  return 
had,  then  the  place  and  county  where  the  deed  was  made 
must  be  shown,  on  account  of  the  venue ;  and  it  would 
be  a  good  plea  to  say,  nul  tiel  lieu.  But  where  a  deed  was 
pleaded  in  bar,  and  nothing  was  to  be  recovered,  there 
was  no  need  to  show  the  place  and  county  where  it  was 
made.  An  avowry  was  considered  in  the  nature  of  a 
declaration,  if  a  return  was  prayed,  otherwise  it  was 
treated  only  as  a  plea  in  bar.3 

Of  differences  between  pleas.  If  a  man  was  under  an 
obligation  to  make  a  feoffment  of  a  certain  manor,  and 
he  pleaded  that  he  had  made  the  feoffment,  he  should 
show  where  the  manor  was,  because,  said  they,  the  feoff- 
ment could  not  be  made  except  on  the  land.  On  the  other 
hand,  if  he  was  bound  to  make  a  release,  he  need  not 
show  where  the  manor  was.4  If  a  man  justified  by  special 
title,  as  descent,  or  feoffment,  he  was  required  to  show 
the  quantity ;  as  that  the  place  contained  so  many  acres 
of  land,  and  then  he  was  to  allege  his  title ;  but  if  he 
only  pleaded  that  the  locus  in  quo  was  his  freehold,  there 

i  34  Hen  VI    48  *  6  Edw- IV-  u- 

3  2  Hen.  VI.,'l5 ;  10  Hen.  VI.,  21.  '  15  Edw.  IV.,  14. 
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he  need  not  show  the  quantity.1  If  a  man  pleaded  a  lease 
for  years,  he  was  required  to  show  the  place  in  certain, 
but  not  so  in  a  lease  for  life ;  because,  said  they,  this  was 
taken  to  be  conveyed  by  livery,  which  must  be  on  the 
land.2 

In  trespass,  if  a  person  justified  under  the  command  of 
a  stranger,  he  was  required  to  show  the  place  where  the 
command  was  given ;  but  if  he  justified  as  servant  under 
the  command  of  a  master,  he  need  not  show  the  place.3 
One  who  justified  under  a  sale  in  market  overt,  need  not 
show  to  whom  the  market  belonged ;  but  it  was  required 
of  a  person  who  justified  by  reason  of  a  leet,  right  of 
common,  and  the  like,  to  show  to  whom  they  belonged, 
because  the  former  went  with  the  land,  the  latter  not.4 
When  a  record  was  pleaded,  the  defendant  was  not  to  say 
that  the  writ  was  returnable  before  Sir  John  Prisot  and 
his  companions,  justices  of  the  common  bench,  but  that  it 
was  returnable  before  the  justices  of  the  common  bench, 
without  naming  them.  Yet  when  the  return  of  a  sheriff 
was  to  be  pleaded,  there  the  plea  should  allege  that  A.  B., 
sheriff,  returned  the  writ  before  Sir  John  Prisot  and  others, 
his  companions,  justices  of  the  common  bench.6  When  a 
record  of  the  court  of  king's  bench  was  pleaded,  it  must 
show  where  the  court  then  sat ;  not  so  of  the  common 
pleas,  because  that  court  was  by  Magna  Charta  to  sit  in  a 
certain  place ;  but  the  other  was  coram  rege  vhicuncq ;  tunc 
fuerit  in  Anglid.*  Similar  to  these  were  the  differences 
respecting  the  allegations  of  the  same  facts  in  a  declara- 
tion, in  different  actions. .  Thus  it  was  held,  that  in  ac- 
compt,  or  in  an  avowry  for  an  amercement  in  a  court,  it 
was  not  necessary  to  show  the  names  of  the  presentors ; 
but  that  in  debt  for  such  an  amercement,  the  names  of  the 
presentors  should  be  specially  stated.7 

It  was  not  only  in  the  wording,  but  likewise  in  the  de- 
gree of  perspicuity  and  intelligence,  that  a  difference  was 
made  between  declarations  and  pleas,  and  between  pleas 
of  a  different  kind.  Though  certainty  was  one  great  ob- 
ject of  the  refinement  in  pleadings,  a  difference  was  made 
between  the  degrees  of  certainty ;  and  these  gradations 

1  22  Hen.  VI.,  24.  »  37  Hen.  VI.,  33. 

2  3  Edw.  IV.,  27.  «  34  Hen.  VI,  27 ;  5  Edw.  IV,  8. 
8  12  Edw.  IV,  10.  '  9  Edw.  IV,  41. 

« Ibid,  9. 
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were  expressed  by  terms  that  sufficiently  indicate  the 
subtlety  of  the  distinction,  but  perhaps  do  not  make  it 
quite  intelligible.  It  was  held,  that  pleas  to  the  writ,  and 
other  dilatory  pleas,  should  be  good  to  every  common  intent, 
because  they  were  to  create  delay ;  and  so  if  they  might 
be  taken  two  ways,  they  should  be  taken  in  that  which 
was  most  against  the  party  pleading  them.  But  it  was 
sufficient  for  a  plea  in  bar,  if  it  was  good  to  a  common  in- 
tent; a  declaration  was  required  to  be  good  to  every  intent.1 
Such  were  the  quaint  measures  of  certainty  laid  down  by 
the  pleaders  of  these  times. 

If  the  pleading  was  defective  in  any  of  the  foregoing 
requisites,  either  of  substance  or  form,  the 
adverse  party  might  demur;  that  is,  according  0f  demurret- 
to  the  words  of  the  entry,  dicit  qubd  ipse  ad  preedictum  pla- 
citum  prcedicti  A.  modo  etformd  superiiis  pktcitatum  necesse  non 
habet,  nee  per  legem  terrce  lenetur  respondere,  unde  pro  defectu 
sufficientis  responsionis  prcedicti  A.  in  hdc  parte  petit  judicium 
et  damna  sud  occasione  transgressionis  prcedktai  sibi  adjudicari, 
etc.;  or  if  the  demurrer  was  to  a  declaration,  dicit  qubd  proz- 
dicta  materia  in  narratione  prmdictd  contenta  non  est  sufficiens 
in  lege  ad  actionem  prcedictam  manutenendam  unde  petit  judi- 
cium, qubd  idem  B.  ab  actione  prcedictd  habendd  prcecludatur, 
etc.2  Thus  the  conclusion  of  a  demurrer  varied  according 
as  it  belonged  to  the  plaintiff  or  defendant  in  the  action. 

In  some  cases  they  used  to  state  some  special  matter,  and 
then  conclude  with  a  demurrer,  making  the  special  matter 
the  cause  of  the  demurrer.  This  in  many  cases  was  op- 
tional, but  in  others  it  was  required :  thus,  in  a  demurrer 
to  a  double  plea,  it  was  necessary  expressly  to  demur  for 
the  doubleness ;  t  for  such  a  plea  might  not  be  insufficient,  as 
the  general  form  of  demurrer  always  stated  a  plea  to  be ; 
but  inconvenient  only,  as  part  of  it  might  be  found  for  and 
part  against  the  party  pleading.3 

If  an  insufficient  plea  was  not  demurred  to,  but  the  ad- 
verse party  replied  or  rejoined,  as  the  case  might  be,  ad- 
vantage might  still  be  had  of  this  defect,  when  the  cause 
stood  ready  for  judgment,  by  stating  such  matter  as  a  reason 
why  the  judgment  should  be  arrested;  and  if  that  occasion 
was  let  pass,  it  would  still  remain  such  a  blemish  as  would 
make  the  judgment  erroneous,  and  might  therefore  be  dis- 

1  32  Hen.  VI,  12.       '  Bast,  146.      3  22  Edw.  IV.,  50 ;  37  Hen.  VI,  6. 
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cussed  in  a  writ  of  error.  If  such  errors  turned  upon  a  point 
of  law,  the  decision  in  either  of  these  stages  was  peremp- 
tory; but  if  they  consisted  in  the  form  of  pleading,  they 
were  called  jeqfaUes,  and  might  be  set  right,  by  the  court 
taking  upon  it  officially  to  amend  the  jeofail,  either  by  virtue 
of  their  authority  at  common  law,  or  under  the  statutes 
that  had  been  passed  for  that  purpose ;  or,  if  they  felt  they 
had  no  such  authority,  by  awarding  the  parties  to  set  it 
right  themselves  by  repleading.  The  learning  of  jeofail  and 
amendment,  and  of  repleader,  constituted  an  important  ap- 
pendage to  the  science  of  pleading,  and  deserves  a  pro- 
portionate consideration  in  the  history  of  this  branch  of 
our  law. 

The  before-mentioned  statutes  of  amendment  had  laid 
or  jeofail  and  down  a  rule,  by  which  the  judges  were  to  goy- 
amendments.  ern  themselves  in  the  amendments  they  made  in 
records : l  they  were  thereby  authorized  to  amend  what  ap- 
peared to  them  to  be  misprisions  of  the  clerks.  As  an  aux- 
iliary, and  in  support  of  this,  they  had  adopted  two  other 
considerations  which  used  to  weigh  with  them  in  the  amend- 
ments they  made ;  one  was,  whether  there  was  anything  by 
which  they  might  be  guided  in  their  amendment ;  the  other 
was,  whether  the  amendment  was  proposed  to  he  made  in 
the  same  term  in  which  the  jeofail  happened,  or  in  a  sub- 
sequent one.  How  far  these  operated  will  be  seen  by  re- 
viewing some  few  decisions  on  this  subject. 

Where  an  original  writ  was  brought'  against  J.  ~N.,  but 
the  capias  and  other  process,  including  the  exigent,  were 
against  E.  IS.,  it  was  determined,  over  and  over  again,  that 
the  capias  and  other  process  might  be  amended,2  but  not 
the  exigent,  because  then  J.  N.  would  be  outlawed,  though 
he  had  never  been  proclaimed.3  "Where  a  juror  was  omitted 
in  the  habeas  corpora,  and  the  other  process,  they  would  not 
allow  the  venire  facias  to  be  amended ;  but  all  the  process 
after  the  venire  facias  was  held  void.*  Yet  where,  on  the 
return  of  the  distress,  three  jurors,  who  were  before  re- 
turned, were  omitted  upon  examination  of  the  sheriff  and 
the  jurors ;  it  appeared  to  be  an  omission  of  the  sheriff,  and 
they  were  really  summoned :  this  was  amended  as  a  mis- 
prision of  the  sheriff's  clerk,  and  so  within  the  statute.  The 
sam  e  where  the  sheriff  returned  A.  B.  on  the  venire,  and  J.  B. 

1  Vide  ante,  c.  xiv.  »  20  Hen.  VI.,  18 ;  38  Hen.  VI.,  3. 

*  4  Hen.  VI. ;  7  Hen.  VI.,  27.  *  34  Hen.  VI.,  60. 
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on  the  distress ;  if  A.  B.  was  really  summoned,  it  would  be 
amended :  so  of  a  return  of  octo  tales,  on  a  writ  of  decern 
tales,  the  writ  should  be  returned  to  the  sheriff  to  amend.1 
But  it  was  different  if  a  tales  was  returned  without  manu- 
captors,  for  the  manucaptors  should  be  found  by  the  par- 
ties; and  it  was  their  misprision  and  not  that  of  the 
sheriff.2 

These  were  misprisions  of  the  clerk,  when  there  was  al- 
ready an  existing  writ,  which  he  ought  to  have  pursued 
correctly  in  making  out  the  process  issuing  out  of  it.  It 
was  otherwise  with  the  original  writ,  which  being  the 
ground  of  the  whole  proceeding,  and  being  drawn  upon 
the  information  of  the  party  himself,  was  not  amendable 
by  the  judges;  as  if  a  writ  run  in  the  debet,  et  detinet  where 
it  should  be  the  detinet  only;  or  if  it  was  vi  et  armis,  or  in 
any  other  form  that  was  not  so  warranted  by  law.3  Yet 
where  a  writ  was  grounded  upon  an  obligation  or  an  indent- 
ure, then  any  variance  between  them  was  amendable,  be- 
cause it  was  the  misprision  of  the  clerk  in  chancery,  who 
ought  to  follow  the  specialty  in  making  out  the  writ.*  But 
these  amendments  were  not  of  course ;  for  it  seems  they 
used  to  send  for  the  clerk,  and  if  it  appeared  upon  exami- 
nation of  him,  that  he  had  the  deed  before  him  at  the  time, 
then  the  original  was  amendable,  as  a  clear  misprision  of 
his : 5  and  from  hence  it  may  be  collected,  that  should  it 
have  turned  out  that  he  had  made  the  writ  from  false  in- 
structions, it  would  not  have  been  amended  in  this,  any 
more  than  in  the  common  case,  where  a  writ  was  made 
on  the  information  of  the  party  himself.6  Thus,  again,  if 
it  appeared  that  the  clerk  was  rightly  informed,  but,  making 
a  wrong  conclusion,  drew  the  writ  wrong,  this  was  amend- 
able ;  as  where  a  writ  stated  the  baron  and  feme  to  be  ten- 
ants in  tail,  instead  of  the  baron  singly.7  It  was  under  the 
idea  of  a  clerical  mistake,  that  false  Latin  in  an  original 
was  amendable.8 

"We  have  before  seen  that  the  process  issuing  from  an 
original  might  be  amended  if  there  was  any  variance. 
Again,  if  the  entry  on  the  roll  varied  from  the  original, 


1  37  Hen.  VI,  12.  *  9  Edw.  IV,  14. 

•  10  Edw.  IV,  11,  12;  22  Edw.  IV,  20;  34  Hen.  VI,  26. 

*  21  Hen.  VI,  7 ;  22  Hen,  VI,  43. 

5  ii  Edw  IV,  2.  '  35  Hen.  VI.,  10  and  13. 
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it  might  be  amended  as  well  at  common  law  as  by  the 
statute.1  Some  variations  of  the  declaration  from  the 
writ  might  be  amended.  Thus,  where  the  writ  was  ar- 
bores  suceidit  cepit  et  asportavit,  in  the  declaration  succidit 
was  left  out : 2  and  it  was  held  a  clerical  misprision  and 
amendable  by  the  statute :  on  the  same  idea  it  was  laid 
down  that  many  things  in  the  writ,  if  left  out  of  the 
declaration,  might  be  amended.3  But  where  a  writ  of 
annuity  was  for  a  sum  of  money,  and  the  declaration  was 
for  a  less  sum,  it  was  held  not  amendable ;  and  then  the 
court  declared  it  to  be  no  misprision  of  the  clerk,  but  the  , 
act  of  the  party  or  his  counsel.*  It  was  a  rule  that  what- 
ever was  the  act  of  the  party  or  his  counsel,  could  not  be 
amended.  If  a  plea  was  pleaded  without  concluding  et 
hoc  paratus  est  veriftcare,  this  was  held  a  slip  of  the  party 
or  his  counsel,  and  not  amendable.5 

Some  of  these  amendments  might  be  made  by  the 
judges  at  any  time ;  others  could  not  be  made  after  the 
term.  Thus  the  judges  could  not  in  another  term  amend 
any  default  of  their  own  in  giving  judgment; 6  and  they 
refused  to  amend  a  declaration  that  varied  from  a  writ, 
because  it  was  a  declaration  of  a  preceding  term,7  which 
could  not  be  amended  but  by  the  assent  of  parties.  In 
this  respect  they  made  a  distinction  between  the  roll  and 
record.  Thus  it  was  laid  down  that  the  record  was  dur- 
ing the  term  in  the  breast  of  the  justices,  and  not  in  the 
roll,  which  might  be  amended  during  the  term ;  but  after 
the  term  the  roll  became  the  actual  record.8  It  was  held, 
though  the  writ  of  nisi  prius  might  be  amended  by  the 
roll,  that  being  the  warrant  for  it,9  yet  the  nisi  prius 
record  should  not.  This  was  in  a  case  where  the  roll 
contained  the  words  die  brevis,  and  the  record  of  nisi  prius 
did  not  contain  them,  but  the  verdict  was  as  if  they  were 
in:  the  reason  given  for  this  was,  because  the  justices  of 
nisi  prius  had  no  warrant  for  such  a  verdict.10 

As  amendments  wholly  applied  to  those  defects  which 
arose  from  the  misprisions  of  clerks,  repleader 
was  the  remedy  for  those  which  were  com- 
mitted by  the  party  himself  or  his  counsel.     These  being 

1  7  Hen.  VI.,  45.  5  27  Hen.  VI.,  10.  »  7  Hen.  VI.,  29. 

2  Ibid.,  26.  6  9  Edw.  IV.,  3.  »  7  Edw.  IV.,  15. 

8  33  Hen.  VI.,  2.  '  35  Hen.  VI.,  37.  »  11  Hen.  VI,  11. 

4  9  Edw.  IV,  51. 
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such  as  he  would  be  allowed  to  correct  at  the  time,  if  he 
had  declared  "jeofail"  or,  in  other  words,  " I  have  failed 
in  my  plea,  and  pray  leave  to  plead  it  over  again ;"  any 
default  whatsoever  apparent  upon  the  record,  where  the 
rules  of  pleading  above  laid  down  were  violated  by 
either  party,  might  be  made  a  reason  for  a  repleader.  For 
instance,  if  to  a  plea  of  no  award  it  was  replied  that  there 
was,  this  was  a  jeofail,  because  he  ought  to  show  in  cer- 
tain what  award  was  made,  and  where,  and  that  it  was 
the  defendant's  fault  in  not  performing  it ;  and  a  re- 
pleader was  awarded:1  the  same  as  if  a  traverse  was 
wrong  taken,  an  issue  misjoined,  a  trial  in  a  wrong 
county,  in  short,  if  there  was  any  defect  that  would  pre- 
vent the  merits  of  the  cause  from  being  tried  and  decided 
upon  the  then  state  of  the  pleadings. 

A  repleader  might  be  awarded  after  issue  joined ;  and 
it  was  not  uncommon,  when  the  jury  was  ready  to  give 
their  verdict,  if  any  jeofail  appeared  to  discharge  them 
and  give  the  parties  time  to  replead.2  This  was  a  short 
way  of  doing  substantial  justice,  and  there  are  many  in- 
stances of  it  in  the  reports  of  this  time ;  but  it  is  prob- 
able this  was  confined  to  the  Middlesex  causes,  which 
used  to  be  tried  at  the  bar  of  the  courts  at  Westminster ; 
for  it  should  seem  a  judge  at  nisi  prius  would  hardly  in- 
terfere in  questions  that  were  entirely  foreign  to  the  issue 
to  be  tried.  As  a  repleader  was  awarded  after  an  issue, 
so,  for  the  same  reason,  was  it  after  a  demurrer.3  When 
a  repleader  was  awarded,  they  always  went  back  to  the 
part  of  the  record  that  was  defective.  Thus,  if  the  bar 
was  good,  and  the  replication  bad,  they  began  to  replead 
at  the  replication.  If  the  bar  was  bad,  and  the  replica- 
tion good,  then  they  begun  the  repleader  at  the  bar,  and 
the  plaintiff  was  to  reply  de  novo.* 

Sometimes  a  vicious  plea  might  be  made  good  by  the 
replication,  and  so  preclude  the  necessity  of  a  repleader ; 
as  where  a  release  was  pleaded  without  naming  a  venue, 
if  the  plaintiff  replied  non  est  factum,  this  cured  the  defect 
of  the  plea :  in  like  manner  a  declaration  might  be  made 
good  by  the  plea.5  As  a  jeofail  might  be  cured  by  the 
subsequent  pleading,  so  it  might  by  a  verdict.  Thus  a 
bad  issue,  as  a  negative  pregnant,  a  double  plea  and  the 

1  5  Edw.  IV.,  108.  3  9  Hen.  VI.,  35.  B  18  Edw.  IV.,  17. 

»  7  Edw.  IV.,  1.  *  22  Hen.  VI,  19. 
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like,  if  found  by  verdict  for  the  party  pleading  it,  it  was 
held  to  be  cured  ;  not  so  if  found  for  the  adverse  party.1 
So  if  a  reversioner  prayed  to  be  received,  and  the  de- 
mandant counterpleaded  that  he  had  nothing  in  the 
reversion  the  day  of  the  writ  purchased,  it  was  a  jeofail; 
for  he  should  add,  nor  any  time  since :  yet  if  it  was  found 
in  the  affirmative  for  the  prayor,  it  was  cured  by  the  ver- 
dict :  otherwise,  if  it  had  been  found  for  the  demandant 
in  the  negative ;  for  then  it  might  have  been  that  he  had 
the  reversion  by  descent  or  purchase  pending  the  writ, 
though  he  had  not  had  it  the  day  of  the  writ  purchased ; 
which  would  have  clearly  manifested  the  jeofail.2 

The  entry  of  an  award  of  repleader  might  be  as  follows: 
Postea  continuato  inde  processu,  etc.,  etc.  M  super  hoe  visi$ 
prmmissis,  et  per  justitiarios  file  ple.nl  intellectis,  satis  constat, 
qubd  prcedictum  placitnm,  in  pr&clusionem  actionis  prcedictce 
placitatum,  minus  sufficiens  in  lege  existit,  et  ezitus  inde  sub- 
sequens  minus  apte  junctus,  per  quod  dictum  est  partibus  prae- 
dictis,  qubd  replacitent  videlicet,  qubd  prcedictus  R.  respondeat 
ad  narrationem  prcedictam,  et  qubd  praidictus  S.  replicet,  et 
qubd  praidictus  R.  rejungat,  quousq;  novum  exitum  sive  no 
vos  exitus  inde  bene  junxerint,  vel  in  judicium  placitaverint. 
Et  prcedictus  R.  petit  licentiam  interhquendi,  etc? 

Thus  have  we  laid  before  the  reader  such  an  account  of 
the  principal  points  in  pleading  as  the  nature  of  our  his- 
torical inquiry  would  allow.  Pleading  is  a  branch  of  our 
law  that  consists  of  so  many  unconnected  particulars, 
that  it  is  less  capable,  perhaps,  than  any  other  of  being 
reduced  to  the  compass  of  a  historical  narration.  The 
curiosity  of  pleaders  in  these  reigns  had  made  it  so  com- 
plex, that  it  called  for  the  most  laborious  attention  in 
the  student,  and  the  most  vigilant  circumspection  in  the 
practiser. 

When  so  much  anxiety  was  discovered  in  cultivating 
this  branch  of  study,  it  was  impossible  almost  to  avoid 
some  of  the  faults  which  were  before  complained  of  in 
the  lawyers  of  Edward  the  Third*  time.  It  cannot  be 
denied  that  the  pleaders  of  these  times  gave  in  to  much 
refinement,  raising  debates  about  verbal  formalities  as 
points  of  the  greatest  moment;  and  such  was  the  humor 
of  the  age  that  this  captiousness  was  not  discountenanced 

1 12  Ed'w.  IV.,  6.  a  21  Hen.  VI.,  14.  s  Bast.,  505. 
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by  the  bench.  "When  the  philosophy  of  the  times  was  a 
war  of  words,  it  is  not  to  be  wondered  that  a  learned 
profession  should  pay  too  great  a  regard  to  laborious 
trifles.  The  calamity  has  been  that  after  other  branches 
of  knowledge  took  a  more  liberal  turn,  the  minutise  of 
pleading  continued  still  to  be  respected  with  a  sort  of  re- 
ligious deference. 

_  "While  we  acknowledge  ourselves  indebted  to  the  prac- 
tises of  these  times  for  reducing  to  some  method  the 
plain  and  sensible  logic  of  maintaining  and  defending  a 
suit  in  a  legal  form,  it  cannot  but  be  lamented  that  they 
suffered  to  creep  into  it,  at  the  same  time,  certain  tech- 
nical peculiarities  so  abstruse  and  problematical  as  to 
give  the  science  of  good  pleading  too  much  an  air  of  mys- 
tery (a).  _ 

There  is  no  mention  that  the  king  whose  reign  we  are 
now  reviewing  took  any  personal  concern  in    The  ting  and 
providing  for  the  improvement  of  our  law,  or    s«™romen'- 
showed  any  reasonable  regard  for  it. 

Upon  the  whole  the  law  was  left  to  itself  to  maintain  its 
ground  as  it  could,  amidst  the  convulsions  which  the  na- 
tion underwent  during  great  part  of  this  period.  During 
the  reign  of  Richard  IL  the  dignity  of  the  law,  together 
with  the  honor  of  the  kingdom,  through  the  weakness 
of  that  prince,  and  the  difficulties  occurring  in  his  gov- 
ernment, seemed  somewhat  to  decline.  "When  the  law  had 
taken  this  unfavorable  turn,  it  required  every  encourage- 
ment from  the  settled  state  of  things  in  the  reigns  of 
Hen.  IV.  and  V.  to  recover  itself.  This  it  effectually  did, 
and,  having  gathered  strength,  it  began  to  flourish  in  a 
manner  which  enabled  it  to  withstand  all  shocks  from  the 
political  world. 

In  the  latter  part  of  the  reign  of  Henry  VI.,  while  the 
nation  was  in  arms,  and  the  throne  was  overturned  by 

(a)  It  was  held  that  if  a  defendant  pleaded  no  such  arbitrament  made  or 
delivered  to  him,  it  was  "double"  (Year-Book,  10  Edw.  IV.,  fol.  6;  5  Sen. 
VII.,  fol.  7 ;  15  Hen.  VII.,  fol.  10) ;  a  mere  technicality,  because  an  award 
was  not  "  made  "  until  it  was  delivered,  as  would  be  the  case  with  any  deed. 
It  is  to  be  observed,  however,  that  technicalities  were  comparatively  harm- 
less in  parole  pleading  when  the  defect  could  be  instantly  amended,  but  be- 
came very  serious  when  pleadings  were  in  "  writing."  The  necessity  for 
pleading  was  based  upon  the  injustice  of  allowing  a  party  to  succeed  at  the 
trial  on  evidence  of  a  defence  of  which  he  had  given  the  other  no  notice 
(22  Hen.  VI.,  33 ;  21  Hen.  VI.,  6). 


622  HENRY  VI.  AND  EDWARD  IV.        [CHAP.  XXIII. 

successive  revolutions,  the  courts  of  law  enjoyed  an  entire 
peace,  and  justice  was  administered  with  a  precision, 
learning,  and  effect  that  was  not  surpassed  in  any  times 
before  or  since.  Both  this  reign  and  next  abounded  with 
eminent  lawyers. 

Though  the  commons  in  the  reign  of  Henry  IV.1  were 
judicature  in  checked  in  their  attempt  to  partake  in  the 
parliament,  judicial  authority  of  the  king  and  lords,  and 
the  letter  of  the  resolution  then  passed  stood  on  record 
against  them;  yet  such  a  solemn  declaration  that  their 
assent  was  necessary  to  all  statutes,  joined  to  some  reason- 
ing on  the  question,  at  length  led  to  the  establishment  of 
this  legislative  right.  The  king  and  lords,  however, 
went  on  making  awards  on  petitions  during  the  reign  of 
Henry  IV.  and  those  that  followed ;  till  at  last  it  became 
too  clear  that  all  these,  as  alterations,  in  that  particular 
instance  of  the  law,  could  no  longer  with  propriety  be 
called  judgments  or  awards,  but  were  to  all  intents  and 
purposes  legislative  acts,  and  as  such  should  be  assented 
to  by  the  whole  parliament.  "We  shall  presently  see  the 
steps  which  led  to  establish  the  practice  conformably  with 
this  opinion. 

The  criminal  part  of  the  original  judicature  in  parlia- 
ment was  exercised  in  numberless  instances  during  this 
period,  and  frequently  assisted  the  reigning  party  in  de- 
stroying their  enemies,  when  the  common  tribunals  (sum- 
mary as  even  they  were)  could  not,  consistently  with  the 
color  of  legal  formality,  completely  execute  their  ven- 
geance. We  have  no  intimation  that  the  commons  were 
at  all  desirous  of  taking  any  part  in  these  judgments.  In 
a  former  reign,2  the  lords  temporal,  with  the  king's  assent, 
adjudged  that  several  lords,  two  knights,  and  others,  who 
had  been  taken  and  beheaded  as  traitors  and  rebels,  should 
forfeit  all  their  lands  in  fee  which  they  had  such  a  day, 
with  all  their  goods  and  chattels;  to  which  judgment  all 
the  lords  present  put  their  names.3  This  could  not  be  con- 
sidered as  a  judgment  secundum  letjem  et  consuetudinem 
Anglice,  as  it  gave,  contrary  to  the  common  law,  a  forfeit- 
ure of  lands  after  the  death  of  the  parties,  and  that,  too, 
where  some  of  them  were  commoners.  This  could  only 
operate  as  a  legislative  act. 

1  Vide  ante.  *  Hen.  IV.  s  Pari.  Hist.,  vol.  ii.,  64. 
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Sir  John  Mortimer  having  been  committed  to  the  Tower 
on  suspicion  of  high  treason,  had  escaped,  and  was  in  2 
Hen.  VI.  indicted  for  that  escape:  being  again  appre- 
hended, he  was  brought  before  parliament,  and  judgment 
was  given  against  him  upon  the  indictment.  This  was 
a  judicial  act  of  the  legislative  kind,  if  it  may  be  so 
called,  which  it  does  not  appear  the  commons  had  any 
share  in,  nor  did  they  make  any  protestation  in  support 
of  their  pretension.  These  are  selected  out  of  many  cases 
of  the  like  kind  during  the  period  of  which  we  are  now 
writing. 

Though  the  house  of  commons  had  acquired  great 
weight  in  the  constitution  during  these  reigns,  particu- 
larly under  the  house  of  Lancaster,  there  is  no  mention 
of  their  having  concerned  themselves  in  these  parliament- 
ary judgments  of  life  and  death. 

Richard  II.  raised  money  upon  the  subject  without  con- 
sent of  parliament,  a  stretch  of  prerogative  which  neither 
Henry  IV.,  V.,  nor  VI.  ever  attempted.  It  is  remarked 
of  the  house  of  Lancaster,  that  its  princes  always  paid  a 
regard  to  the  rights  of  the  people,  a  policy  to  which  they 
adhered  probably  to  avoid  exciting  any  spirit  to  question 
their  title  to  the  throne.  This  temper  in  the  crown  con- 
tributed to  raise  the  house  of  commons  into  great  considera- 
tion during  these  reigns;  they  became  more  jealous  of 
their  rank  in  the  state  than  ever,  and  particularly  on  this 
subject  of  taxation.  It  is  to  be  attributed  to  this,  that 
when  Edward  IV.  invented  a  new  method  of  raising 
money  without  assent  of  parliament,  it  was  thought  pru- 
dent to  give  it  the  gentle  name  of  benevolence. 

There  happened  in  31  Hen.  VI.  a  fact  which  greatly  in- 
fringed the  privileges  of  this  rising  part  of  the  legislature. 
Their  speaker,  Thomas  Thorpe,  was  taken  in  execution  in 
an  action  of  trespass  de  bonis  asportatis,  at  the  suit  of  the 
Duke  of  York,  then  president  of  the  parliament.  The 
commons  made  a  representation  of  this  to  the  king  and 
lords,  and  they  consulted  the  judges,  who  were  of  opinion, 
that  if  a  member  of  parliament  was  arrested  for  any  cause 
but  treason,  felony,  or  surety  of  the  peace,  or  for  a  judg- 
ment had  before  parliament,  it  was  usual  for  such  person 
to  be  discharged  from  the  arrest.  But,  notwithstanding 
this  direct  and  express  opinion,  the  lords  came  to  a  reso- 
lution, that  the  speaker  should  continue  in  custody,  not- 
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withstanding  his  privilege  of  member  and  speaker.1  The 
commons  acquiesced  in  this  resolution  and  chose  another 
speaker  in  his  place.  This  temper  in  the  commons  can 
only  be  accounted  for  from  the  prevailing  prejudice  in  fa- 
vor of  that  great  pretender  to  the  throne. 

There  seems  to  be  the  same  irregularity  in  criminal  pro- 
ceedings as  in  the  former  periods.  Even  in  a  time  of  tran- 
quillity, and  under  the  administration  of  the  good  Duke  of 
Gloucester,  in  the  reign  of  Henry  VI.  a, state-criminal  was 
sentenced  without  any  trial.  Sir  John  Mortimer  had 
been  committed  to  prison,  and,  having  escaped,  was  in- 
dicted for  that  escape :  the  indictment  was  removed  into 
the  house  of  lords,  where  he  was  adjudged  guilty,  and  was 
executed.  However,  here  had  been  an  examination  by 
the  jury  at  least  who  found  the  bill ;  and  we  have  seen 
that,  in  the  early  ages  of  our  law,  that  was  the  utmost 
which  a  prisoner  was- entitled  to.2 

In  27  Henry  VI.  we  find  a  very  singular  proceeding 
against  the  Duke  of  Suffolk.  This  nobleman  was  im- 
peached by  the  commons.  The  duke  upon  his  knees  de- 
nied the  whole  charge  before  the  lords.  At  length  the 
king  sent  for  all  the  lords  spiritual  and  temporal  then  in 
town  to  his  chamber.  There  the  chancellor  put  the  ques- 
tion to  the  duke,  which  way  he  would  be  tried :  to  this 
the  duke  answered  by  referring  to  his  former  denial  of 
the  charge;  and,  protesting  his  innocence,  put  himself 
entirely  on  the  king's  mercy  and  award.  Then  the  chan- 
cellor, by  the  king's  command,  pronounced  this  sentence : 
"  That,  since  the  duke  did  not  put  himself  on  his  peer- 
age, the  king  as  to  the  articles  of  treason  was  doubtful ; 
and  as  to  the  articles  of  misprision,  the  king,  not  as  judge 
by  the  advice  of  the  lords,  but  as  one  to  whose  order  the  duke 
had  submitted  himself,  did  banish  him  the  realm  and 
other  his  dominions  for  five  years."  After  this,  the  lord 
high-constable  stood  up  on  behalf  of  the  bishops  and  lords, 
and  required  it  to  be  enrolled,  that  the  said  judgment  was 
by  the  king's  own  rule,  and  not  by  their  assent ;  and  also 
required,  that  neither  they  nor  their  heirs  should  by  this 
example  be  barred  of  their  peerage  and  privileges.3 

The  memorials  of  the  law  during  this  period  consist  in 
the  statutes,  rolls  of  parliament,  the  Year-Books,  and  some 

1  Crotton,  651 ;  Parl.'Hisl.,  vol.  ii.,  287.  s  Pari.  Hist,  vol.  ii.,  273. 

*  Vide  vol.  ii. 


CHAP.  XXIII.]    THE   STATUTES— -REPORTS —  FORTESCUE.        625 

law  treatises.  Many  inconveniences  still  arose  from  the 
ancient  method  of  making  the  statutes  from 
the  petition  and  answer  on  the  parliament  roll. 
To  remedy  these,  about  the  end  of  the  reign  of  Henry  VI. 
or  beginning  of  Edward  IV.  the  practice  was  introduced 
of  putting  the  provisions  intended  to  be  made  into  the  full 
and  complete  form  of  an  act  of  parliament,  in  the  first  in- 
stance, which  was  the  identical  instrument  that  received 
the  king's  assent.  To  this  they  used  to  prefix  this  title : 
Item  qucedam  petitio  exhibita  fuit  in  hoc  parliamento  formam 
actus  in  se  continents,  a  title  which  imported  in  the  terms 
of  it  a  remembrance  of  the  ancient  method  of  preferring 
a  petition.  This  title  is  now  disused ;  but,  excepting  that 
circumstance,  this  is  the  present  way  of  passing  acts  of 
parliament.  The  language  of  the  statutes  during  the 
reigns  of  Henry  VI.  and  Edward  IV.  was  sometimes  Eng- 
lish, but  more  usually  French. 

Of  the  Year-Books  of  Henry  VI.  and  his  successors  it 
may  be  said,  that  both  the  matter  and  style 

n     t  ■        t  i  t  •  n  Reports. 

of  them  are  more  suited  to  the  reading  or  a 
modern  lawyer  than  any  of  the  former ;  so  that  they  are 
much  more  worthy  of  notice  than  those  of  the  preceding 
reigns.  They  contain  a  fuller  account  of  what  passed  in 
court ;  questions  of  law  are  more  thoroughly  debated,  and 
the  opinions  of  the  judges  given  more  at  length.  The 
second  part  of  Henry  VI.  and  the  whole  of  Edward  IV., 
particularly  the  long  Quint,  as  it  is  called,  are  full  of  ex- 
cellent learning.  The  first  part  of  Henry  VI.  is  pro- 
nounced by  a  great  lawyer  to  be  more  barren,  spending 
itself  in  much  learning  of  little  moment,  and  long  since 
out  of  use.1 

The  other  productions  of  the  lawyers  of  this  period 
which  have  come  down  to  us,  are  some  law  treatises.  One 
of  these  is  Fortescue's  book,  Be  Laudibus  Legem  Anglioe  ; 
the  other  is  Littleton's  Tenures;  to  which  may  be  added 
Statham's  Abridgment. 

Sir  John  Fortescue,  who  had  been  some  time  chief-jus- 
tice of  the  king's  bench,  is  said  to  have  written     Porte801ie 
this  work,  De  Laudibus  Legem  Anglice,  while  he 
was  enduring  an  exile  with  the  Prince  of  "Wales,  and 
others  of  the  Lancastrian  party,  in  France.     Sir  John  was 


1  Hale's  Silt.,  176. 
VOL.  in.— 53  2P 
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then  made  chancellor,  and  in  that  character  he  supposes 
himself  holding  a  conversation  with  the  young  prince  on 
the  nature  and  excellence  of  the  laws  of  England,  compared 
with  the  civil  law,  and  the  laws  of  other  countries.  He 
considers  at  length  the  mode  of  trying  matters  of  fact  by 
jury,  and  shows  how  it  excels  that  by  witnesses.  He  in- 
forms us,  that  some  of  our  princes  wished  to  introduce  the 
civil  law  merely  for  the  sake  of  governing '  in  the  arbitrary 
way  allowed  by  that  law,  which  declares,  quod  principi 
placuit,  legis  habet  vigorem.  He  then  proceeds  to  examine 
some  other  points  of  difference  between  the  civil  and  com- 
mon law,  always  deciding  in  favor  of  our  own,  particularly 
in  the  following  instances :  the  bastardizing  the  issue  born 
before  wedlock,  partus  non  sequitur  ventrem  sed  sequitwr 
patrem;  guardianship  committed  to  those  who  could  not 
by  law  succeed  to  the  inheritance  ;  and  in  the  punishment 
of  theft,  no  regard  paid  to  a  distinction  between  factum 
manifestum  et  non  manifestum.  He  concludes  his  book  with 
a  short  account  of  the  societies  where  the  law  of  England 
was  studied,  the  degrees  and  ranks  in  the  profession,  and 
with  the  manner  in  which  they  were  conferred  ;  to  these 
are  subjoined  some  short  remarks  on  the  conduct  and  delay 
of  suits. 

This  treatise  seems  to  be  intended  as  an  introduction  to 
some  more  particular  work  on  the  English  law,  the  object 
of  it  being  rather  to  take  off  the  discredit  which  some 
civilians  had  endeavored  to  throw  on  it,  and  to  promote  a 
more  general  acquaintance  with  it  among  persons  who  did 
not  study  it  professionally.  It  displays  sentiments  upon 
liberty  and  limited  government  which  one  would  hardly 
expect  to  find  in  a  writer  of  this  period.  There  runs 
through  the  whole  an  air  of  probity  and  piety  that  con- 
centrates the  attention  of  the  reader.  This  is  the  princi- 
pal work  of  our  author,  to  whom  we  are  indebted  for  some 
others  of  less  note. 

The  flourishing  state  of  the  law  during  this  period  may 

Miscellaneous  be  collected  from  a  short  account  of  the  law 

tacts.        societies,  and  some  circumstances  relating  to 

their  members.     We  are  told  that  in  the  reign  of  Henry 

VI.  there  were  ten  lesser  inns,  which  were  called  Inns  of 

Chancery,  each  containing  at  least  one  hundred  students, 

1  Chap.  34^36. 
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and  some  a  great  many  more.  These  were  designed  as 
places  for  elementary  studies.  Here  they  learned  the 
nature  of  original  and  judicial  writs,  which  were  then 
considered  as  the  first  principles  of  the  law,  and  for  this 
reason  these  inns  were  denominated  from  the  chancery. 
"When  young  men  had  made  some  progress  here,  and  were 
more  advanced  in  years,  then  they  were  admitted  into  the 
inns  of  court.  Of  these  there  were  four  in  number,  which 
we  have  before  mentioned  in  the  reigns  of  Edward  II.  and 
III.1  The  least  of  these,  it  is  Said,  contained  two  hundred 
students.2 

"We  are  informed  by  a  writer  of  this  time,  that  a  student 
could  not  reside  in  the  inns  of  court  for  less  than  £28  per 
annum,  and  proportionably  more  if  he  had  a  servant,  as 
most  of  them  had.  For  this  reason,  the  students  of  the 
law  were  generally  sons  of  persons  of  quality.  Knights, 
barons,  and  the  greatest  nobility  of  the  kingdom  often 
placed  their  children  here,  not  so  much  to  make  the  laws 
their  study,  as  to  form  their  manners,  and  preserve  them 
from  the  contagion  of  vicious  habits :  for,  says  the  same 
author,  all  vice  was  there  discountenanced  and  banished,  and 
everything  good  and  virtuous  was  taught  there  ;  music,  dancing, 
singing,  history  sacred  and  profane,  and  other  accomplishments.3 

The  degree  of  serjeant-at-law  was  considered  in  a  very 
respectable  light:  none  could  be  a  judge  in  the  king's 
bench  or  common  pleas,  but  one  who  had  been  first  a  Ser- 
jeant ;  nor  was  a  person  to  be  called  to  the  degree  of 
Serjeant  till  he  had  been  in  the  general  study  of  the  law 
above  mentioned  at  least  for  sixteen  years,  which  probably 
meant  from  his  first  entrance  at  an  inn  of  chancery.  The 
ceremony  and  expense  attending  a  call  of  Serjeants  was  at 
this  time  very  great :  in  general,  about"  seven  or  eight  were 
called  at  a  time ;  and  on  that  occasion,  sayS  our  author, 
there  were  revels  and  feasting  for  seven  days  together,  as 
at  a  coronation.  The  expense  each  Serjeant  was  at  seldom 
fell  short  of  £260,  out  of  which  one-sixth  was  usually  ex- 
pended on  rings.  Sir  John  Fortescue,  to  whom  we  are 
obliged  for  all  this  information,  says,  that  it  cost  him  £50 
in  rings  :  we  may  conjecture  from  this  what  the  profits  of 
practice  must  have  been.4  They  were  generally  called  the 
fang's  Serjeants,  because  they  were  called  to  this  honor  by 

1  Vide  ante,  c.  xii.,  xvi.  *  Ibid. 

1  Forteac,  de  Land,  c.  49.  *  Ibid.,  o.  50. 
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the  king's  writ ;  and  they  had  a  salary  from  the  crown,  as 
well  as  the  king's  attorney. 

It  seems  that  learned  apprentices  were  not  always  ambi- 
tious of  the  state  and  degree  of  a  Serjeant ;  but,  on  the 
contrary,  when  called  thereto,  some  of  them  had  tried 
all  ways  to  avoid  it.  There  is  an  instance  of  this  in  the 
fifth  year  of  Henry  V.,  in  John  Martin,  William  Kabing- 
ton,  William  Pole,  William  Westbury,  John  June,  and 
Thomas  Rolfe,  six  grave  and  famous  apprentices,  who, 
having  writs  delivered  to  them  to  take  the  state  and  degree 
of  Serjeant,  returnable  in  Michaelmas  term,  and  having 
in  vain  tried  all  means  of  evading  the  direction  of  the 
writ,  upon  the  return  thereof  in  chancery  made  an  abso- 
lute refusal.  Upon  this  they  were  called  before  the  parlia- 
ment, that  was  then  sitting,  and  there  charged  to  take  upon 
them  the  state  and  degree  of  Serjeants,  which  at  length 
they  consented  to  do.1 
,  There  were  usually  in  the  court  of  common  pleas  five 
judges,  sometimes  six,  but  never  more ;  in  the  king's 
bench  there  were  sometimes  four,  sometimes  five.  It  is 
said  that  they  did  not  sit  above  three  hours  a  day  in 
court,  and  that  was  from  eight  in  the  morning  to  eleven. 
The  courts  were  not  open  in  the  afternoon ;  but  that  time, 
says  our  author,  was  left  unoccupied,  for  suitors  to  con- 
sult with  their  counsel  at  home.2  The  same  writer  speaks 
of  the  qualifications  of  a  judge  as  not  to  be  attained  but 
■per  viginti  annorum  lucubrationes. 

The  salaries  of  the  judges  in  the  time  of  Henry  IV., 
were  as  follow :  The  chief-baron  and  other  barons  had  40 
marks  per  annum ;  the  chief  of  the  king's  bench  and  of 
the  common  pleas,  £40  per  annum  ;  the  other  justices  in 
either  court,  40  marks.3  But  the  gains  of  the  practisers 
had  become  so  great,  that  they  could  hardly  be  tempted 
to  accept  a  place  on  the  bench  with  such  low  salaries: 
therefore,  in  18  Henry  VI.,  the  judges  of  all  the  courts 
at  Westminster,  together  with  the  king's  attorney  and 
Serjeants,  exhibited  a  petition  in  parliament  concerning 
'  the  regular  payment  of  their  salaries,  and  perquisites  of 
robes.  The  king  assented  to  their  request,  and  order  was 
taken  for  increasing  their  income,  which  afterwards  be- 
came larger,  and  more  fixed :  this  consisted  of  a  salary, 

1  Rot.  Pari.,  An.  5  Hen.  V.,  2  Inst.,  24.  3  Dugd.  Orig.,  105. 

2  Portesc,  de  Laud.,  c.  51. 
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and  an  allowance  for  robes.  In  1  Edward  IV.,  Markham, 
the  chief-justice  of  the  king's  bench,  had  170  marks  per 
annum  pension,  £5,  6s.  6d.  for  his  winter  robes,  and  the 
same  for  his  Whitsuntide  robes ;  juxta  formam  (says  the 
record)  cujusdam  actus  in  parliament  18  Henry  VI.1  Most 
of  the  judges  had  the  honor  of  knighthood  ;  some  of  them 
were  knights-banneret,  and  some  had  the  order  of  the 
Bath.2 

The  following  is  the  state  of  the  Hospitia,  or  inns,  for 
the  residence  of  professors  of  the  law  in  the  time  of 
Henry  VI. 

Part  of  Serjeant's  Inn,  in  Chancery  Lane,  was  inhabited 
by  some  Serjeants  in  the  time  of  Henry  IV.,  when  it  was 
called  Faryndon's  Inn :  the  inheritance  of  it  belonged  to 
the  bishops  of  Ely.  In  the  reign  of  Henry  V.,  the  whole 
house  was  demised  to  the  judges  and  apprentices  of  the 
law,  as  appears  by  sums  accounted  for  to  the  bishop.  In 
9  Henry  VI.,  it  obtained  the  name  of  Hospitium  JustiUari- 
orum.  In  2  Richard  III.,  there  is  a  lease  of  it  under  the 
name  of  Hospitium  vocation  Serjeant's  Inn;  this  demise  is 
at  £4  per  annum.  It  appears  in  21  Henry  VI.,  that  the 
Serjeants  then,  if  not  before,  held  Serjeant's  Inn,  in  Fleet 
Street,  under  a  demise  from  the  dean  and  chapter  of  York, 
at  the  rent  of  ten  marks  per  annum.3  There  was  also 
Scrope's  Inn,  inhabited  by  Serjeants,  which  was  sometimes 
called  Serjeant's  Inn.  This  was  an  inn  during  the  reign 
of  Richard  III.,  and  was  next  to  Ely  House,  opposite  St. 
Andrew's  Church,  in  Holborn.4 

The  inns  of  court  were  the  four  which  have  already 
been  mentioned.5  The  ten  inns  of  chancery  in  the  reign 
of  Henry  VI.,  were  the  following :  Clifford's  Inn,  which 
was  an  inn  of  chancery  as  early  as  the  reign  of  Henry  V., 
and  had  the  sign  of  the  black  lion.  Clement's  Inn  was  a 
residence  for  students  in  the  reign  of  Henry  IV.,  if  not 
before.  New  Inn  had  been  a  common  inn  for  travellers, 
and,  from  the  sign  of  the  Virgin  Mary,  it  was  sometimes 
called  Our  Lady's  Inn.  This  house  was  inhabited  by  the 
students  who  removed  from  an  old  inn  of  chancery,  called 
George's  Inn,  near  St.  Sepulchre's  Church,  without  New- 
gate. The  Strand  Inn,  otherwise  Chester  Inn,  from  its 
neighborhood  to  the  Bishop  of  Chester's  house.     This  inn, 

1  Dugd.  Orig.,  109.  *  Ibid.,  326.  6  Vide  ante. 

■'  Ibid.,  103.  '  Ibid. 
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together  with  the  church  of  St.  Mary  le  Strand,  was 
pulled  down  in  Edward  VI.  's  time,  to  make  room  for 
building  Somerset  House.  Thavies  Inn,  we  have  seen, 
was  a  residence  for  students  in  the  reign  of  Edward  III. 
It  was  granted  in  fee  to  the  benchers  of  Lincoln's  Inn  in 
Edward  VI. 's  time.  Furnival's  Inn,  which  once  belonged 
to  the  Lords  Furnival,  was  an  inn  of  chancery  in  9  Henry 
IV.  The  students  held  it  under  a  lease ;  in  the  time  of 
Edward  VI.,  the  inheritance  was  in  the  then  Lord  Shrews- 
bury, who  sold  it  to  the  society  of  Lincoln's  Inn,  under 
whom  the  society  of  Furnival's  Inn  were  afterwards  ten- 
ants. Staple  Inn  was  an  inn  of  chancery  in  the  reign  of 
Henry  V.  The  inheritance  of  it  was  granted  in  20  Henry 
VIII.  to  the  society  of  Gray's  Inn.  Barnard's  Inn  was 
a  law  society  in  the  time  of  Henry  VI.  The  tenth  was 
perhaps  George's  Inn,  before  mentioned.  These  inns  of 
chancery  became  all  of  them  appendages  to  one  or  other 
of  the  inns  of  court,  and  seven  only  are  now  subsisting. 
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